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ERRATA. 


Page  66,  line  20,  omit  "general." 

128,  line  14,  for  «  W.     AT."  read  «  W.  3." 

170,  line  5,  and  171,  line  8,  for  "Roe,"  read  "Doe." 

547,  marg.  note,  line  8,  for  "late,"  read  "now  or  heretofore." 

564,  marg.  note,  line  34,  dele  the  comma. 

652,  marg.  note,  lines  39,  44,  47,  for  "defendant,"  read  "defendants." 

line  40,  for  "  he,"  read  "  they." 
726,  marg.  note,  line  30,  for  "defendant,"  read  "plaintiff." 
786,  marg.  note,  line  25,  for  "defendant,"  read  "plaintiff." 
866,  last  line,  for  "c.  21,"  read  "  c.  12,  s.  21." 


CASES 


ARGUED  AND  DETERMINED  1837. 


Court  of  KING'S  BENCH, 

AND 

ON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 


Hilary  Term, 


In  the  Seventh  Year  of  the  Reign  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  in  this  term  were, 
Lord  Denman  C.  J.        Williams  J. 

LiTTLEDALE  J.  CoLERIDGE  J. 


The  King  against  The  Poor  Law  Commissioners 
for  England  and  Wales,  in  the  Matter  of 
the  Parish  of  St.  Pancras. 

'jPHE  parish  of  St,  Pancras,  in  the  county  of  Mid-  By  a  local  act, 
dlesex,  had  adopted  the  provisions  of  the  vestry  c.  xxxix.,  the 

Trr  111  •       1  1        powers  of  over- 

act, 1  &  2       4.  c,  60.,  and  had,  previously  to  that  seers  of  the 

poor  were 
'   vested  incertain 

ex  officio  directors,  and  forty  others,  annually  nominated  by  a  vestry  chosen  under  the 
provisions  of  the  act ;  and  general  powers  for  the  management  of  the  poor,  with  other 
powers  not  relating  to  the  poor,  were  vested  in  the  directors.    While  the  parish  was 
■XT       -TTT  ^  under 

Vol.  VL  B 
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1837.  act  (a),  been  governed  by  a  select  vestry,  under  stat. 

^  59  G.  3.    xxxix.  (local  and  personal,  public).    By  the 

against  last-mentioiied  act,  sects.  3  and  8,  the  method  of  elect- 

The  Poor  Law 

Commissioners,  ing  a  select  vcstry  was  provided,  including  the  vicar  and 

of  the  Parish  churchwardens  for  the  time  being;  the  whole  not  to 

ofST.PANCRAs.  g^^ggj         in  number.     By  sect.  41,  the  vestrymen 

under  this  act 

(except  that  are  annualljr  to  nommate  and  appoint  forty  persons, 

adopted^  as  to  being  vestry-men,  to  be  directors  of  the  poor ;  and,  by 
proviSns^of  vicar  and  churchwardens,  for  the  time 

stat.^i&2jr.4.  ]jQ[Y\g,  are  also  to  be  directors.    Sect.  43  provides  for 

Poor  Law  fiHinor  UD  vacancics  amon^  the  directors.     Sect.  44 

Commissioners,  o      i.  o 

under  stat.  4  &  imposcs  an  oath  ou  the  directors.   Sect.  46  enacts,  that 

5  W.  4.  c.  76.  . 

s.  39.,  ordered  the  directors  "  shall  and  may  exercise  all  the  powers 

that  the  poor  i      •  .  i  •  i  pi 

laws  in  the  and  authorities  which  overseers  or  the  poor  are  or 

S administered  shall  be  by  law  authorised  to  execute;"  but  they  are 
by  a  board  of        elect  annually  two  nominal  overseers,  to  be  confirmed 

guardians  con-  ' 

sisting  of  justices,  which  overseers  are  to  act,  in  all  things, 

twenty,  to  be        *'  ■  '  °  ' 

elected  and  under  the  coutrol  and  direction  of  the  directors  ;  and 

constituted 

under  the  last-      neither  the  churchwardens  or  overseers  of  the  said 

mentioned  act:  •  i      i    n  •        r  •  in*  •  i  i 

Held,  by  parish  shall  interfere  or  intermeddle  in  or  with  the  care 

manc!TyPat.  or  management  of  the  poor  of  the  said  parish  in  any 

VoierS^eJs.,  case.  Other  than  under  the  orders  of  the  said  directors.'* 

^Viili^T?  Different  sections  then  empower  the  directors  to  make 

that  the  coin-  contracts,  levy  rates  for  the  maintenance,  &c.,  of  the 


missioners 


no  power  to      poor,  and  the  purposes  of  the  act,  and  do  certain  other 

make  the  order 

in  such  a  case,  acts  for  the  management  of  the  poor.  Sect.  70  author- 
ises and  requires  them  annually  to  appropriate  and  set 
apart  from  the  rates  such  sums  of  money  as  shall  be 

(a)  Sect.  27  of  stat.  1  Sc  2  IK  4.  c.  60.  provides,  that  nothing  therein 
shall  be  deemed  "  to  repeal,  alter,  or  invalidate  any  local  act  for  the 
government  of  any  parish  by  vestries,  or  for  the  management  of  the 
poor  by  any  board  of  directors  and  guardians,"  "otherwise  than  is  by 
this  act  expressly  enacted  regarding  the  election  of  vestrymen  and  auditors 
of  accounts." 

found 
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found  requisite  for  the  repairs,  &c.,  of  the  highways  and  1837. 
footpaths  in  the  parish,  and  certain  other  purposes  con-  Kino 
nected  with  the  highways  and  footpaths,  not  exceeding  against 

^  r        7  °  The  Poor  Law 

a  certain  amount  on  the  rent ;  &c.  Commissioners, 

.    .  o       Txr  Matter 

The  Poor  Law  Commissioners,  under  stat.  4  &  5  fT.  4.  of  the  Parish 
c.  76.,  by  an  order  dated  16th  March  1836,  ordered 
and  declared  that  the  laws  for  the  relief  of  the  poor  of 
the  parish  of  SL  Pancras  should,  from  and  after  14th 
4?^//  1836,  be  administered  by  a  board  of  guardians, 
consisting  of  twenty  members ;  and,  in  the  same  order, 
they  prescribed  the  mode  in  which  the  board  should 
be  elected  and  constituted. 

On  25th  April  1836,  they  issued  another  order,  re- 
citing the  above,  and  that  delay  had  arisen  in  the  election 
of  the  guardians,  and  that  it  was  desirable  that  certain 
modifications  should  be  made  in  the  mode  of  election 
prescribed  by  the  former  order;  and  they  rescinded  the 
order  of  16th  March,  and  ordered  and  declared  as 
before,  substituting  the  11th  of  ikf<2?/ then  next  for  the 
14th  of  Aprils  and  prescribing  the  mode  of  electing  and 
constituting  the  boards. 

Twenty  guardians  were  afterwards  elected ;  and  the 
Poor  Law  Commissioners  issued  an  order,  directing 
them  to  meet  on  the  2d  of  June^  and  perform  certain 
functions  specified  in  the  order.  On  the  2d  of  June, 
seventeen  of  the  body  did  meet,  and  were  attended  by 
two  Assistant  Poor  Law  Commissioners  :  but  the  per- 
sons so  assembled  refused  to  act  under  their  appoint- 
ment, on  the  ground  that  the  order  of  the  Poor  Law 
Commissioners  was  illegal.  It  appeared  that  the  seven- 
teen persons  were  also  directors  of  the  poor  under  the 
local  act. 

B  2  On 
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1837.  On  the  9th  of  July  1836,  the  Poor  Law  Commis- 

_  sioners  issued  another  order,  directed  to  the  guardians 

The  King  '  ^ 

against       and  cx  officio  guardians  of  the  poor  of  the  parish  of 

The  Poor  Law  r  r 

Commissioners,  Sf.  Pancras,  the  churchwardens  and  overseers  of  the 
of  the  Parish   poor,  and  Other  officers  of  the  said  parish,  the  clerk  or 

ofSr.PAhCRAs.  ^l^g  justices  of  the  petty  sessions  held  for  the 

division  or  divisions  v^^ithin  which  the  said  parish  was 
situate,  and  all  whom  it  might  concern.  This  order 
recited  the  former  proceedings,  and  required  the  guard- 
ians to  meet  on  the  26th  of  July  then  next,  to  elect  a 
chairman  and  vice-chairman,  and  perform  certain  other 
functions. 

On  the  26th  of  July,  an  Assistant  -  Poor  Law  Com- 
missioner attended,  and  found  several  of  the  persons,  so 
elected  as  guardians,  present ;  but  they  refused  to  act 
under  the  appointment  of  guardians,  and  stated  that 
they  were  a  meeting  of  directors. 

Upon  affidavit  of  service  of  the  orders.  Sir  John 
Campbell,  Attorney-General,  obtained  a  rule  in  this 
term,  calling  upon  the  guardians  elected  under  stat. 
4  &  5  4.  c.  76.,  and  the  ex  officio  guardians  entitled 
to  act  as  members  of  the  board  of  guardians  of  the 
parish,  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  obey  the  order  of  the  9th 
of  July. 

A  notice,  dated  10th  November  1836,  was  served  on 
the  Poor  Law  Commissioners,  on  behalf  of  two  directors 
and  overseers  of  SL  Pancras,  giving  notice  that  an 
application  would  be  made  on  the  21st  of  November^  or 
so  soon  after  as  counsel  could  be  heard,  for  a  certiorari 
to  remove  the  order  of  the  25th  of  April,  on  the  ground 
4  of  its  invalidity  ;  and  objections  to  the  order  were  stated 
in  the  notice. 

In 
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In  Michaelmas  term  last,  Novemher  23d  (before  Lord  1837. 

Denman  C.  J.,  Patteson,   Williams,  and  Coleridge  Js.),   

Sir  F.  Pollock,  Adams  Serjt.,  Prendergast,  Austin,  and  against 

Thomas,  appeared,  on  behalf  of  different  parties,  to  Commissioners, 

shew  cause  against  the  rule  for  a  mandamus;  and   of  the  Parish 

Sir  J,  Campbell,  Attorney-General,  Sir  W,  W.  Follelt,  «f  St.Pancras. 

Wightman,  and  Tomlinson,  appeared  in  support  of  the 

rule :  but,  Sir  F,  Pollock  having  stated  his  intention  to 

move  for  the  certiorari,  it  was  agreed  that  the  counsel 

who  were  to  support  the  rule  for  a  mandamus  should 

shew  cause  in  the  first  instance  (under  stat.  4  &  5  W,  4i, 

c.  76.  s.  106.)  against  that  rule,  and  that  the  counsel  on 

the  other  side  should  be  heard  in  support  of  it,  and 

that  the  decision  of  the  Court  should  be  given  on  Sir 

F,  Pollock's  motion. 

The  substance  of  the  arguments  will  be  found  in  the 
judgments  afterwards  delivered  by  the  Court. 

Cur,  adv,  mil. 


In  this  term  [Tuesday,  31st  January  1837),  their  Lord- 
ships delivered  judgment  seriatim,  there  being  a  differ- 
ence of  opinion  upon  the  bench. 

C'oLERiDGE  J.  This  was  a  case  in  which  the  Poor  Law 
Commissioners  for  England  and  Wales  shewed  cause,  in 
the  first  instance,  under  sect.  106  of  stat.  4'&5  4. 
c.  76.,  against  a  rule  for  a  certiorari  to  remove,  for  the 
purpose  of  quashing,  an  order  issued  by  them  to  the 
board  of  directors  for  the  parish  of  St,  Pancras,  by 
which  they  were  directed  to  elect  twenty  guardians  of 
the  poor  for  that  parish ;  and  the  question  for  our  de- 
cision is  the  validity  of  that  order,  under  the  circum- 
stances, few  in  number,  which  I  am  about  to  st(ite, 

B  3  At 
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1837.  At  the  time  of  issuing  the  order,  the  parish  was, 

The  King  ^^^^^  since  the  passing  of  the  59  G.  3.  c,  xxxix,, 

against       a  local  act,  had  been,  under  the  government  of  author- 

The  Poor  Law  ...  ^ 

Commissioners,  ities  Constituted  by  that  act,  with  various  powers,  and, 
of  the  Parish    among  Others,  with  that  of  administering  the  reUef  of 

ofST.PANCRAs.  pQQj.  J  ^  board  of  directors,  forty  in  number, 
were  intrusted  with  the  immediate  management  of  that 
relief.  It  is  contended,  on  the  part  of  the  vestry,  that 
this  local  act  prevents  the  commissioners  from  consti- 
tuting a  new  board  of  guardians  of  the  poor.  On  the 
part  of  the  commissioners,  it  is  urged  that  that  circum- 
stance does  not  deprive  them  of  the  power  which  they 
derive  for  this  purpose  from  the  39th  section  of  the  act. 

It  is  enacted,  by  that  section,  "  that  if  the  said  com- 
missioners shall,  by  any  order  under  their  hands  and 
seal,  direct  that  the  administration  of  the  laws  for  the 
relief  of  the  poor  of  any  single  parish  should  be  governed 
and  administered  by  a  board  of  guardians,  then  such 
board  shall  be  elected  and  constituted,  and  authorised 
and  entitled  to  act,  for  such  single  parish,  in  like 
manner  in  all  respects  as  is  hereinbefore  enacted  and 
provided  in  respect  to  a  board  of  guardians  for  united 
parishes  ;  and  every  justice  of  the  peace  resident  therein, 
and  acting  for  the  county,"  &c.,  shall  be  and  may  act 
as  an  ex  officio  member  of  the  board." 

The  whole  question  turns  upon  the  meaning  properly 
to  be  given  to  this  section.  It  will  be  observed  that  it 
does  not,  in  direct  terms,  give  the  power  of  constituting 
a  board  of  guardians  in  single  parishes;  but  rather 
seems  directed  to  the  election  and  attributes  of  such 
a  board  if  they  shall  exercise  the  power  of  creating  one. 
But,  assuming,  as  I  think  we  must,  and  which  has  not 
been  contested  in  the  course  of  the  argument,  that  the 

grant 
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grant  of  such  a  power  to  the  commissioners  must  be  1837. 
implied  from  the  language  of  this  section,  I  do  not  see 

^  .  .  The  King 

how  it  can  be  denied  that  the  words,  entirely  unre-  against 

J        The  Poor  Law 

stramed  as  they  are,  are  large  enough  to  extend  to  Commissioners, 

,  .  ,  11^  •  ^  ^1  in  the  Matter 

smgie  parishes,  under  whatever  circumstances  they  may  ^fthe  Parish 
be,  and  so  to  authorise  the  order  in  question  with  regard  **^St.Pancras. 
to  St.  Pancras. 

It  is,  in  my  opinion,  so  important  for  the  Court,  in 
construing  modern  statutes,  to  act  upon  the  principle  of 
giving  full  effect  to  their  language,  and  of  declining  to 
mould  that  language,  in  order  to  meet  either  an  alleged 
convenience,  or  an  alleged  equity,  upon  doubtful  evi- 
dence of  intention,  that  nothing  will  induce  me  to 
withdraw  a  case  from  the  operation  of  a  section  which 
is  within  its  words  but  clear  and  unambiguous  evidence 
that  so  to  do  is  to  fulfil  the  general  intent  of  the  statute, 
and  also  that  to  adhere  to  the  literal  interpretation  is  to 
decide  inconsistently  with  other  and  over-ruling  pro- 
visions of  the  same  statute.  When  the  evidence  amounts 
to  this,  the  Court  may  properly  act  upon  it ;  for,  the 
object  of  all  rules  of  construction  being  to  ascertain  the 
meaning  of  the  language  used,  and  it  being  unreasonable 
to  impute  to  the  legislature  inconsistent  intents  upon 
the  i^ame  general  subject  matter,  what  it  has  clearly  said 
in  one  part  must  be  the  best  evidence  of  what  it  has 
intended  to  say  in  the  other  ;  and,  if  the  clear  language 
be  in  accordance  with  the  plain  policy  and  purview  of 
the  whole  statute,  there  is  the  strongest  reason  for 
believing  that  the  interpretation  of  a  particular  part 
inconsistently  with  that  is  a  wrong  interpretation.  The 
Court  must  apply  in  such  a  case  the  same  rules  which 
it  would  use  in  construing  the  limitations  of  a  deed  :  it 
must  look  to  the  whole  context,  and  endeavour  to  give 
B  4  effect 
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1837.      effect  to  all  the  provisions,  enlarging  or  restraining,  if 
TheK^nG    ^^^^  purpose,  the  literal  interpretation  of 

against       any  particular  part. 

The  Poor  Law         f  ^   .  .  i       .        p  i 

Commissioners,  Upon  an  attentive  consideration  of  the  several  clauses 
of  the  Parish   of  this  Statute,  a  consideration  necessarily  the  more 

ofST.PA>cRAs.  3|-|-gjj|-[yg  because  one  of  my  learned  brothers  has 
formed  a  different  opinion,  it  seems  to  me  that  the 
general  words  of  the  section  in  question  must  receive  a 
restrained  construction.  It  will  be  necessary,  in  order 
to  justify  this  opinion,  to  examine  the  statute  more  in 
detail  than  I  could  have  wished :  but,  before  I  do  so,  I 
think  it  right  to  premise  a  remark,  which  must  be 
borne  in  mind  in  order  to  give  to  the  evidence  result- 
ing from  this  examination  its  due  weight.  The  remark 
is  this:  that  we  are  dealing  with  a  statute  which  has 
reference,  not  so  much  to  the  common  law,  as  to  a 
large  number  of  previous  statutes ;  that  its  general  in- 
tent is  in  accordance  with  them,  except  where  it  marks 
out  in  express  language  their  partial  repeal  or  modi- 
fication. I  find  it  therefore  more  difficult  to  adopt  that 
construction  which  supposes  an  intent  to  repeal  them, 
as  to  other  important  but  unspecified  provisions,  by  im- 
plication. The  large  and  literal  interpretation  of  this 
clause  will  certainly  become  more  improbable  if  it  lhall 
appear  to  be  at  variance,  not  only  with  the  clear  intent 
and  meaning  of  other  unambiguous  clauses  in  the  same 
statute,  but  if  it  will  also  have  the  effect  of  repealing  in 
part  a' former  statute;  one  of  a  class,  too,  manifestly  in 
the  contemplation  of  the  legislature  when  this  act  was 
framed,  expressly  subjected  to  its  operation  in  some 
particulars,  and  expressly  saved  from  it  in  the  main. 
In  the  case  of  Williams  v.  Pritchard  {a),  Lord  Kenyan 

(a)  4  T,  R.  3. 

uses 
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uses  language  applicable  to  this  part  of  the  subject:  1837. 

"  It  cannot  be  contended  that  a  subsequent  act  of  par- 

.  .  .  The  KiHG 

liament  will  not  controul  the  provisions  of  a  prior  statute,  against 

•       111        1  .       1       1        '^^^  Poo*" 

if  it  were  intended  to  have  that  operation :  but  there  Commissioners, 

are  several  cases  in  the  books  to  shew  that  where  the  oftlle^aHsli 

intention  of  the  legislature  was  apparent,  that  the  sub-  ^'''^^^^^^^ 

sequent  act  should  not  have  such  an  operation,  there, 

even  though  the  words  of  such  statute,  taken  strictl}^ 

and  grammatically,  would  repeal  a  former  act,  the  courts 

of  law,  judging  for  the  benefit  of  the  subject,  have  held, 

that  they  ought  not  to  receive  such  a  construction." 

The  first  section  to  which  it  is  important  to  look  in 
this  examination  is  the  fifteenth,  which  describes  gene- 
rally the  powers  and  duties  of  the  commissioners.  By 
this,  although  the  administration  of  relief  to  the  poor  is 
made  subject  to  their  direction  and  control,  yet  that  is 
still  to  be  according  to  the  existing  laws,  or  such  laws 
as  shall  be  in  force  at  the  time  being.  And  they  are 
empowered  to  issue  orders  for  the  guidance  and  control 
of  all  guardians,  vestries,  and  parish  officers,  the  term 
guardian,  by  sect.  109  (the  interpretation  clause),  in- 
cluding any  visitor,  director,  or  other  officer  in  a  parish 
appointed  to  act  as  a  manager  of  the  poor,  and  in  the 
distribution  or  ordering  of  the  relief  to  the  poor  under 
any  local  act  of  parliament.  The  directors  therefore 
of  St.  Pancras  may  be  guided  and  controlled  under 
this  section ;  but  the  management  of  the  poor  cannot  be 
taken  from  them. 

The  twenty-first  section,  which  is  the  next  affecting 
this  question,  is  more  explicit  to  the  same  purpose; 
for  it  enacts  that,  except  where  otherwise  provided  for 
by  the  act,  all  the  powers  given  by  any  act  of  par- 
liament. 
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1837.      liament,  general  as  well  as  local,  "in  any  way  relating 

to  the  relief  of  the  poor,  shall  in  future  be  exercised  by 
The  King  \ 

against  the  persous  authorised  by  law  to  exercise  the  same. 
Commissioners,  Under  the  control,  and  subject  to  the  rules,  orders,  and 

in  the  Matter  ,    .  p  , ,  .  ,  .    .  ,,        ,    ,  , 

of  the  Parish    regulations  oi  the  said  commissioners;    and  they  and 
of  StiPancbas.  ^j^g  assistant  commissioners  shall  be  entitled  to  attend  at 
every  parochial  and  other  local  board  and  vestry,  and 
take  part  in  the  discussions,  but  not  to  vote. 

The  twenty-second  section  restrains  the  authorities, 
under  any  local  acts  relating  to  the  relief  of  the  poor, 
from  making  henceforward  any  new  rules,  orders,  or 
regulations,  until  the  same  shall  have  been  submitted 
to,  and  approved  and  confirmed  by^  the  commis- 
sioners. 

Thus  far  it  cannot  be  doubted  that  the  express  object 
of  the  statute  is  to  obtain  an  improvement  aud  uniformity 
in  the  management  of  the  poor^  not  by  creating  any 
new  machinery  in  the  parishes,  but  by  preserving  that 
which  existed,  whether  under  general  or  local  acts,  and 
submitting  it  to  the  guidance  and  control  of  the  com- 
missioners. 

By  the  twenty-sixth  section  the  commissioners  are 
empowered  "  to  declare  so  many  parishes  as  they  may 
think  fit  to  be  united  for  the  administration  of  the  laws 
for  the  relief  of  the  poor  and,  by  sect.  32,  from  time  to 
time  to  dissolve,  add  to,  or  take  from,  any  union,  whether 
formed  before  or  after  the  passing  of  the  act,  provided 
that  "  no  such  dissolution  or  alteration,"  "  nor  any 
addition,"  shall  be  made  unless  two  thirds  of  the 
guardians  of  such  union  shall  concur  therein.  The 
thirty-eighth  section  enacts  that,  wherever  a  union  shall 
be  formed  by  order,  or  with  the  concurrence  of  the 

com- 
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commissioners,  a  board  of  guardians  shall  be  constituted  1837* 
and  chosen  for  such  union,  and  the  relief  of  the  poor  in 

The  Kino 

such  union  shall  be  administered  by  such  board.  against 

,  .The  Poor  Law 

These  sections  from  the  twenty-sixth  to  the  thirty-  Commissioners, 

,   .     .     T     .  .11.  T  1  .      ,     in  the  Matter 

eighth  mclusive,  with  the  intermediate  and  unnoticed  of  the  Parish 
sections,  extend  the  powers  of  the  commissioners  to  the  ^^^t.I  ancras, 
constitution,  dissolution,  and  alteration,  of  parochial 
unions,  and  to  the  establishment  of  boards  of  guardians  : 
but  it  is  remarkable  that,  when  they  come  to  the  alter- 
ation of  existing  unions,  they  cannot  proceed  without 
the  consent  of  two  thirds  of  the  guardians  already  con- 
stituted. 

The  thirty-ninth  section,  on  which  the  question  turns, 
follows ;  I  have  already  stated  it :  it  appears  to  me  that 
no  one  reading  it,  even  by  itself,  would  suppose  it 
intended  to  apply  to  any  single  parish,  in  which  the 
administration  of  the  poor  laws  was  already  in  the  hands 
of  a  board  of  guardians ;  the  obvious  intention  seems  to 
be  merely  to  give  the  commissioners  the  power  to  in- 
troduce the  same  system  of  government  by  a  board  of 
guardians  into  single  parishes  in  which  it  did  not  exist 
before,  as  they  were  directed  to  introduce  into  the 
unions  which  they  should  form,  or  concur  in  forming. 

The  argument  to  be  derived  from  this  is  not  without 
strength  in  itself :  it  is  founded  on  the  very  words  and 
form  of  expression  used  in  the  section ;  but  it  receives 
a  great  increase  of  force  when  it  is  found  to  harmonise 
so  exactly  both  with  the  constitutive  and  conservative 
parts  of  the  previous  sections  of  the  act.  It  agrees  with 
the  former,  in  enabling  the  boards  to  be  established 
where  none  existed  before ;  with  the  latter,  where  such 
a  board  does  exist,  in  leaving  "  the  persons  authorised 
by  law,"  in  the  language  of  the  twenty-first  section,  to 

exercise 
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1837.       exercise  the  power  of  their  local  act,  relating  to  the 
~      relief  of  the  poor :  in  both  cases  still  effectuatinff  the 

The  King  ^  ^  ^ 

against       main  object  of  the  act,  that  all  shall  be  under  the  guidance 

The  Poor  Law  .  ^ 

Commissioners,  and  Control  of  the  commissioijers. 

in  the  Matter  .         -  .  . 

of  the  Parish  A  lew  sections  however  stiU  remain  to  be  noticed, 
T.  ANCRAs.  ^i^jpj^  serve  to  throw  a  stronger  light  upon  the  true 
meaning  of  this  section.  The  fortieth  enacts  and  de- 
scribes in  detail  a  new  mode  of  voting,  which  is  to  be 
observed  in  all  cases  of  the  election  of  guardians  under 
this  act;  and  the  forty-first  enacts,  in  express  terms, 
that  all  elections  of  guardians  under  any  local  act  shall 
hereafter,  so  far  as  the  commissioners  shall  direct,  be 
made  and  conducted  according  to  the  provisions  of  this 
act.  It  may  reasonably  be  asked,  why  introduce  this 
express  power  to  regulate  the  elections  of  these  local 
boards,  if  they  held  their  existence,  as  boards  for  the 
management  of  the  poor,  only  at  the  pleasure  of  the 
commissioners  ?  But  to  this  clause  is  attached  a  proviso 
still  more  important  to  the  argument :  by  this  the  com- 
missioners are  empowered  to  make  such  alterations  in 
the  number,  mode  of  appointment,  removal,  and  period  of 
service,  of  the  guardians,  or  any  of  them,  of  any  parish, 
or  existing  union,  as  to  them  shall  seem  expedient,  but 
this  only  *witJi  the  consent  of  the  majority  of  the  owjier^s  and 
rate  payers.  Can  they  then  make  such  alterations  as 
above  specified  only  with  the  consent  of  the  parish,  and 
may  they  destroy  ihe  same  board  by  their  mere  order  ? 
It  was  urged,  I  am  aware,  that  the  present  order  does 
not  destroy  the  local  board  in  St.  Pa?icras :  that  the 
management  of  the  poor  was  but  one  of  its  functions,  and 
>  that  it  will  still  subsist  for  many  important  purposes. 

1  do  not  stop  to  notice  the  inconvenience  of  this  double 
machinery :  but,  in  truth,  is  the  fact  alleged  in  this  par- 
ticular 
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ticular  case  any  answer  to  the  general  argument  ?  Those  1837. 
who  contend  for  the  validity  of  this  order  must  maintain  ^,7^77" 

Ihe  King 

that  the  commissioners  would  equally  have  had  the  power  agamst 

^       *;  *  The  Toor  Law 

to  issue  it,  if  the  local  board  had  existed  only  2i%  aboard  Commissioners, 

in  the  Matter 

for  the  management  of  the  poor;  and  then  they  must    of  the  Parish 
have  contended  that  those  could  destroy  at  pleasure, 
who  could  only  alter  by  consent. 

I  have  carried  this  examination  far  enough  to  satisfy 
my  own  mind  that  this  order  is  not  warranted  by  the 
statute.  I  am  not  unaware  of  the  forcible  remarks  to 
which  the  general  words  of  the  thirty-ninth  section,  and 
perhaps  of  some  other  clauses,  may  give  rise  ;  and  I  have 
come  to  a  conclusion  which  goes  to  restrain  those  words 
very  reluctantly.  But  the  sum  of  the  argument,  to 
which  I  have  been  obliged  to  yield,  is  this :  the  clause 
itself  appears,  on  the  reading  it  by  itself,  not  to  have 
been  intended  to  apply  to  the  cases  of  parishes  with 
existing  boards ;  then  I  find  that  to  construe  it  as  not 
having  that  application  makes  it  agree  with  a  prevailing 
tendency  in  the  other  sections,  not  to  destroy  existing 
boards,  or  repeal  local  acts,  but  to  make  them  subserve 
to  the  general  policy  of  the  act,  by  putting  them  under 
the  guidance  of  the  commissioners,  making  its  pro- 
visions, in  certain  specified  matters,  over-ride  those  of 
the  existing  statutes,  but  in  general  adopting  and  har- 
monising with  them.  I  further  find  that  to  suppose 
the  section  intended  to  destroy  such  boards  is  to  make  it 
at  variance  with  many  sections  which  either  provide  for 
or  directly  contemplate  their  continuance ;  and  I  lastly 
find  a  provision  with  respect  to  the  future  elections 
and  possible  alterations,  by  consent,  in  the  number  and 
period  of  service  of  the  members,  which  seems  wholly 
inconsistent  with  the  notion  that  the  future  existence  of 

the 
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1837.      the  boards  was  entirely  at  the  discretion  of  the  com- 
J!~7"  missioners. 

The  King 

against  If  the  thirty-ninth  section  had  contained  the  words, 

The  Poor  Law    ,  ,  , 

Commissioners,  "  whether,  in  such  parish,  there  be  or  not  any  existing 

in  the  Matter  t        „  .     ^  -.     n  n  • 

of  the  Parish  board  ot  guardians,  or  any  equivalent  words,  following 
ofST.PANCBAs.  words  "  any  single  parish,"  no  argument  could 
have  arisen ;  but  I  should  have  found  it  impossible  to 
reconcile  all  the  clauses,  as  I  now  can.  No  such  words 
are  there ;  and  I  cannot  conceive  that  they  are  omitted 
either  inadvertently,  or  with  intent  to  give  to  the  com* 
missioners  covertly  a  power  over  a  large  number  of 
parishes,  and  those  the  most  populous  and  influential, 
which,  if  conferred  in  express  terms,  would  undoubtedly 
have  occasioned  much  question. 

Upon  the  whole,  1  am  of  opinion  that  this  order  must 
be  quashed. 

Williams  J.  I  have  the  misfortune  to  differ  from 
the  rest  of  the  Court;  and  therefore  it  is  a  satisfaction 
to  me  that  the  result  will  not  be  affected  by  that  cir- 
cumstance. 

The  question  before  the  Court  is,  whether  the  order 
of  the  Poor  Law  Commissioners  already  referred  to  can 
be  sustained :  and  that  depends  upon  the  proper  con- 
struction of  the  thirty-eighth  and  thirty-ninth  sections  of 
Stat.  4  &  5  fV,  4.  c,  76.  (particularly  the  latter),  con- 
sidered, I  agree,  in  connection  with  the  other  parts  of 
the  act.  The  general  object  of  it  certainly  is  to  bring 
the  administration  of  relief  to  the  poor  throughout 
the  country  under  the  order  and  disposition  of  the 
commissioners;  and  very  large  and  extensive  powers 
are,  unquestionably,  conferred  upon  them  for  that  pur- 
pose.   The  first  fourteen  sections  of  the  act  relate  to 

the 
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the  appointment  of  commissioners  and  assistant  com-  1887. 
missioners;  and,  in  the  fifteenth  section,  the  power     j^e  King 
alluded  to  is  thus  mven,  viz. :  —  "  The  administration  of  against 

^  The  Poor  Law 

relief  to  the  poor,"  "  according  to  the  existing  laws,  or  Commissioners, 

in  the  Matter 

such  laws  as  shall  be  in  force  at  the  time  being,  shall   of  the  Parish 
be  subject  to  the  direction  and  control  of  the  said  com- 
missioners,"  and  then  are  enumerated  a  variety  of  par- 
ticulars, which  are  embraced  in  the  above  description, 
including  the  power  of  making  rules,  orders,  and  regu- 
lations for  the  guidance  and  control  of  all  guardians, 
vestries,  and  parish  officers.    Now  this  section,  which 
is  certainly  one  of  the  most  important  ones  in  the  act, 
seems  to  me  to  have  for  its  object  only  to  give  power  to 
the  commissioners  over  the  actual  managers  of  the  poor, 
in  each  parish  and  district,  and  to  have  no  reference  to 
any  particular  description  of  managers,  or  to  the  mode 
of  their  appointment.    And,  accordingly,  we  see  in  the 
explanatory  clause  (sect.  109)  that  the  word  "  guar- 
dian "  means  throughout  the  act  any  visitor,  governor, 
or  director,  in  short,  any  person  entrusted  with  the 
management  of  the  poon    It  seems  to  me  important  to 
bear  in  mind  this  precise  object  of  this  section,  because 
the  mode  of  election  is  made  the  subject  of  very  par- 
ticular and  minute  regulation  in  the  fortieth  section, 
and  the  right  of  voting  there  prescribed  differs,  so  far 
as  I  am  aware,  from  any  before  in  use  in  this  country. , 
I  allude  to  the  right  of  voting  conferred  upon  the 
owners  of  property,  which,  though  not  practised  here, 
has,  it  is  said,  been  long  prevalent  in  Scotland,  The 
twenty-sixth  section  empowers  the  commissioners  to 
declare  so  many  parishes  as  they  may  think  fit  "  to  be 
united  for  the  administration  of  the  laws  for  the  relief 
of  the  poor ;"  and,  by  sections  33  and  34-,  powers  are 
given  to  the  guardians  of  any  union,  with  the  consent 
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18S7.      of  the  commissioners,  to  make  such  union  one  parish 
ThTlO^G  purposes  of  settlement  and  of  rating.    And,  by  the 

against       thirtv-seveuth,  certain  unions,  without  consent  of  the 

The  Poor  Law 

Commissioners,  Commissioners,  are  prohibited.    Then  come  the  thirty- 

in  the  Matter      •iiii.  -i  • 

of  the  Parish  eighth  and  tnu'ty-nmth  sections,  upon  which  the  question 
ofST.PANCRAs.  jri;,ainly  tums.  Bcforc  adverting  to  them,  however,  it  is 
material  to  notice  the  general  power  of  forming  unions, 
under  the  twenty-sixth  section,  because  the  unrestrained 
nature  of  it  (as  I  understand  its  language)  seems  to  me 
to  throw  some  light  upon  the  thirty-ninth  section,  where 
the  power  of  the  commissioners  is  to  be  considered  in 
the  case  of  a  single  parish.  Now  the  twenty-sixth  sec- 
tion runs  thus :  "  It  shall  be  lawful  for  the  said  com- 
missioners by  order  under  their  hands  and  seal,  to 
declare  so  many  parishes  as  they  may  think  fit  to  be 
united  for  the  administration  of  the  laws  for  the  relief 
of  the  poor,  and  such  parishes  shall  thereupon  be 
deemed  a  union  for  such  purpose,"  &c.  (a).  There  is 
no  exception,  no  restraint;  and,  accordingly,  it  seems  to 
me  that  the  most  obvious  and  manifest  repugnancy  in 
other  parts  of  the  act  to  the  general  meaning  of  this 
clause  should  be  pointed  out,  before  we  are  authorised 
to  read  it,  as  if,  after  the  word  "  parishes,"  had  been 
introduced,  "  except  such  as  are  governed  by  a  local 
act."  It  seems  to  me,  I  confess,  to  include  all  of 
any  description.  By  section  38  it  is  provided  that,  in 
all  cases  of  union  (under  the  twenty-sixth  section,  the 
generality  of  which  I  have  noticed),  by  the  order  or 
with  the  concurrence  of  the  commissioners,  a  board  of 
guardians  of  the  poor  shall  be  constituted  and  chosen, 
and  the  government  of  the  workhouses  and  adminis- 
tration of  the  relief  of  the  poor  shall  be  under  the 

(a)  See  p.  47.  note  (a),  post. 

control 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


17 


control  of  such  guardians ;  and  the  said  guardians  s/^^j//  1837. 
be  elected  by  the  rate-payers  and  owners  of  property.     -phe  King 
Then  follow  the  regulations,  before  alluded  to,  as  to  against 

^  The  Poor  Law 

the  mode  of  voting,  with  limited  powers  to  the  com-  Commissioners, 

in  the  Matter 

missioners,  as  to  the  number  of  guardians,  which  of  the  Parish 
number,  however,  they  cannot  reduce  below  one  for 
each  parish  of  the  union.  It  is  necessary  to  advert 
thus  much  to  the  provisions  of  the  thirty-eighth  section, 
although  the  question  arises  immediately  upon  the 
thirty-ninth,  because  the  former  is,  in  the  most  essential 
part,  directly  incorporated  in  the  latter.  The  clause  is 
in  the  following  words  —  (His  Lordship  here  read 
sect.  39 ;  see  p.  6.  ante)  — "  Such  board  shall  be  elected 
and  constituted,  and  authorised  and  entitled  to  act,"  in 
like  manner  as  in  the  preceding  section  is  provided.  The 
effect  of  the  order  in  question  is,  to  reduce  the  number 
of  persons  from  forty,  the  present  number  of  directors 
under  a  local  act  governing  the  parish  of  St.  Pancras, 
to  twenty,  and  to  introduce  the  new  mode  of  election 
prescribed  by  the  fortieth  section.  The  effect  is  not 
necessarily  to  produce  any  greater  change.  By  the  new  , 
mode  of  election,  for  any  thing  that  appears,  the  twenty 
to  be  chosen  may  be  out  of  the  present  forty  directors. 
The  change,  therefore,  would  be  only  in  the  number  of 
persons  to  whom  the  management  is  deputed.  Whether 
those  persons  be  twenty  under  the  newly  prescribed 
form  of  election,  or  the  forty  directors  under  the  local 
act,  it  is,  I  think,  unquestionable  that  "  rules,  orders, 
and  regulations,"  for  their  guidance  and  control,  may  be 
equally  issued  by  the  commissioners  ;  and  it  is  probable, 
to  say  no  more,  that  the  same  rules  would  be  issued, 
whichever  management  may  prevail.  I  notice  this  in 
passing,  for  the  purpose  of  shewing  that  the  question  is, 
Vol.  VI.  C  probably, 
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1837.       probably,  not  quite  of  so  much  importance  as  has  been 
attributed  to  it.    The  question  itself,  of  course,  remains 

The  King  _         ^  '    ^  ' 

against       the  Same ;  and  it  is  as  I  at  first  stated  it. 

The  Poor  Law        mi      i  n   ^       ^  - 

Commissioners,      The  language  of  the  thirty-ninth  section  is  certainly 

in  the  Matter  i  i  i  rni 

of  the  Parish  Very  large  and  general.  1  here  is  no  restriction  ex~ 
ofST.PANCRAs.  pj.ggggjj  J  {^^yg  already  observed  is  the  case  with 
respect  to  what  I  consider  the  corresponding  power  of 
forming  unions  under  the  twenty-sixth  section),  although 
it  is  obvious  how  easily  and  briefly  such  restriction  might 
have  been  introduced,  to  prohibit  the  interference  of  the 
commissioners  in  the  case  of  a  parish  governed  by  a 
local  act.  Where  the  words  "single  parish"  are  intro- 
duced, there  is  no  such  exception,  nor  any  proviso  to 
produce  the  same  effect,  fertile  as  the  act  is  of  provisoes, 
some  of  them,  too,  as  was  pointed  out  by  my  brother  PaU 
tesm  (a),  of  a  novel  and  extraordinary  description.  In 
estimating  the  effect  to  be  given  to  this  general  language, 
unrestrained,  as  has  been  observed,  it  is  impossible  to 
overlook  entirely  the  new  mode  of  election  introduced 
by  this  act,  combined  with  a  power  of  regulating  the 
number  to  be  elected.  How  far  it  may  have  been  the 
policy  of  the  legislature,  by  this  provision,  to  extend  to 
all  parishes  (however  circumstanced)  the  benefit  of  this 
plan,  and  what  degree  of  importance  was  attached  to  it, 
I  am  not  prepared  to  say.  Certain,  however,  it  is,  that, 
in  proportion  as  the  power  of  the  commissioners  is  ex- 
tended, this  mode  of  election,  with  the  control  above- 
mentioned,  is  extended  likewise. 

The  forty-first  section  was  much  relied  upon  against 
the  order.     (His  Lordship  then  read  sect.  41  ;  see 

(a)  This,  perhaps,  refers  to  an  observation  of  Patteson  J.,  during  the 
argument,  upon  the  proviso,  as  compared  with  the  enacting  part  of 
sect.  41. 

p.  26. 
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p.  26.,  post.)    From  this  it  appears  that  the  commis-  1837. 

sioners  may,  in  the  case  of  guardians  of  a  parish,  or      ~-  ■ 

union  (existing  at  the  time  of  its  passing),  under  the  said  against 
act  appointed,  by  the  consent  of  such  majority  as  is  there  CommSioJf^ 


lers , 


mentioned,  make  alterations  in  the  duration  of  the  ser-  '"f  jjj^  Sfh 
vice  of  guardians,  and  also  "  make  such  alterations  in  o^^'I*^nceas. 
the  number,  mode  of  appointment,  removal,  and  period 
of  service  of  the  guardians,  or  any  of  them,  of  any  parish, 
or  of  any  union  now  existing  or  to  be  formed  under  the 
provisions  of  this  act,  as  to  the  said  commissioners, 
with  such  consent  as  aforesaid,  shall  seem  expedient," 
And  the  argument  was,  that  it  is  strange,  and  seems 
inconsistent,  that  the  commissioners  should  have  power, 
by  resorting  to  the  measures  which  they  are  authorised 
to  take  under  the  thirty-eighth  and  thirty-ninth  sections, 
at  their  own  discretion,  to  require  a  new  election  of 
guardians,  under  the  new  mode ;  whereas,  by  the  section 
under  consideration,  they  cannot  make  even  alterations 
without  the  consent  therein  specified.    It  is  to  be  ob- 
served, however,  that  the  first  branch  of  this  forty-first 
section  speaks  of  guardians  appointed  under  this  act, 
and,  if  so,  it  includes  those  appointed  under  the  thirty- 
eighth  section,  over  which  appointment,  though  the 
election  be  with  owners  of  property  and  rate-payers,  the 
commissioners  have  a  power  as  to  the  number  and 
qualification  of  the  guardians.    I  cannot  therefore  see 
that  it  is  necessarily  inconsistent,  or  undertake  to  say 
that  the  legislature  might  not  have  meant,  that  the  com- 
missioners, having  once  exercised  their  authority  at  the 
original  election  as  to  the  number  of  guardians,  should 
not  be  allowed  to  disturb  it,  or  again  to  interfere,  without 
the  consent  specified  in  this  forty-first  section.  The 
latter  branch  of    this  same  section  has  the  words 

C  2  "  guardians  " 
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1837.      "guardians"  "of  any  parish  or  of  any  union  now 
^        existing,"  without  the  addition  of  the  words  "  appointed 
against      under  this  act and,  as  they  are  omitted,  and  as  the 

The  Poor  Law 

Commissioners,  power  of  the  Commissioners  is  somewhat  different  from 
of  the  Parish^  that  Conferred  upon  them  in  the  earlier  part  of  the 
ofST.PANCRAs.  gg(,|.jQj^^  J  presume  that  these  latter  words  must  be 
understood  to  mean  any  "  managers  "  of  the  poor  ex- 
isting at  the  time  of  the  passing  of  the  act ;  the  inter- 
pretation clause  (as  already  observed)  having  so  defined 
the  meaning  of  the  word  "  guardian."    Still,  the  com- 
missioners need  not  interfere ;  and,  if  they  see  nothing 
wrong  in  the  actual  management,  it  is,  perhaps,  difficult 
to  discover  any  good  reason  why  they  should.  Whether, 
in  the  present  instance  or  any  other,  it  be  wise  or 
politic  to  do  so,  is  another  question  with  which  we  have 
no  concern.    I  am,  however,  by  no  means  satisfied  that 
the  meaning  of  the  legislature,  in  this  latter  branch  of 
the  section  now  under  consideration,  may  not  have  been 
that,  if  the  commissioners  so  far  testified  their  appro- 
bation of  the  existing  authorities  and  management  in 
any  given  parish,  as  not  to  deem  it  necessary  either  to 
throw  it  into  a  union  under  the  twenty-sixth  section,  or 
(if  the  phrase  may  be  allowed)  to  make  it  an  independent 
union  under  the  thirty-ninth,  they  should  not  be  allowed 
to  make  any  alterations  at  all,  without  the  consent  in 
this  forty-first  section  specified.    If  the  latter  branch  of 
the  section  be  the  same  in  construction  as  the  first,  then 
the  observations  made  upon  the  former  branch  are  ap- 
plicable to  the  whole. 

The  fifty-fourth  section  was  also  brought  under  our 
notice,  as  being  opposed  to  .the  validity  of  the  order. 
It  seems  necessary,  in  order  to  form  a  proper  estimate 
of  the  bearing  of  this  section,  to  advert  to  the  preceding, 

the 
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the  fifty-third.  That  repeals  three  distinct  acts  of  par-  1837. 
liament ;  viz.,  36  G.  3.     23.,  55  G.  3.  c,l37.  ss.  3  &  4.,  ^r~r" 

'        '  '  The  King 

and  59  G.  3.  c.  12.  5S.  2  &  5.     By  the  first  of  these  ^g^i^^t 

''  ^  The  Poor  Law 

acts,  the  overseers,  under  certain  circumstances,  were  Commissioners, 

in  the  Matter 

allowed  to  give  relief  to  poor  persons  at  their  own   of  the  Parish 

,  1    1  n      1  '      ^^  •  of  St.PaNCRAS, 

homes;  and  by  all  three  a  similar  power  was  given, 
under  more  or  fewer  restrictions,  to  a  justice  or  justices 
of  the  peace.  The  object,  of  course,  was  to  take  away 
all  these  powers;  and,  that  being  effected,  the  fifty- 
fourth  section  enacts  that,  where  there  is  any  body  in- 
trusted with  the  management  of  the  poor,  whether 
guardians,  select  vestry,  or  however  composed,  the 
ordering  of  relief  shall  be  vested  in  that  body  alone. 
There  is  a  saving  of  the  powers  conferred  upon  the 
commissioners  by  the  act :  but,  independently  of  this, 
the  view  and  object  of  the  section  seems  to  me  to  be 
what  I  have  mentioned,  and  not  to  bear  upon  the  pre- 
cise question  of  the  power  of  the  commissioners  in  this 
instance:  whether  the  old  board  of  directors  in  the 
parish  of  St,  Pancras  should  remain,  or  whether  there 
be  an  election  under  the  new  method  prescribed  by  the 
act,  this  power,  as  contrasted  with  those  of  the  overseers 
and  justices  of  the  peace  under  the  repealed  statutes 
above-mentioned,  would,  as  it  seems  to  me,  be  vested 
equally  in  either. 

It  was  further  urged  in  argument,  that  the  order 
cannot  be  sustained,  because  it  directs  a  board  to  be 
constituted  of  the  description  therein-mentioned,  whereas 
there  is  already  a  board  existing.  But,  taking  the  whole 
order  together,  it  seems  to  me  to  appear  sufficiently 
that  the  board  mentioned  in  the  order  is  a  board  to  be 
appointed  under  the  new  mode  of  election  prescribed  in 
the  fortieth  section,  which  must  differ  in  number  from 

C  3  the 
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1837.  the  existing  one,  and  may  differ  also  as  to  the  persons 
'   ~      of  whom  the  more  limited  number  is  composed,  accord- 

The  King  ^ 

a^in$t^  ing  as  twenty  of  the  present  persons  may,  or  may  not, 
Commissioners,  be  re-elected. 

in  the  Matter  i     .  i 

of  the  Parish  J^or  these  reasons,  such  as  they  are,  and  without  my 
ofSx.P^NCRAs.  p|^j,jj^g  ^j^y  thing  like  implicit  confidence  in  them,  it 
seems  to  me  that  the  express  words  of  the  thirty-ninth 
section,  enjoining  that,  where  an  order  of  the  commis- 
sioners shall  direct  "  that  the  administration  of  the  laws 
for  the  relief  of  the  poor  of  any  single  parish  should  be 
governed  and  administered  by  a  board  of  guardians, 
then  such  board  shall  be  elected  and  constituted,  and 
authorised  and  entitled  to  act,  for  such  single  parish,  in 
like  manner  "  as  in  the  thirty-eighth  section  is  provided, 
are  not  so  far  varied  or  contradicted  by  any  conflicting 
enactment,  as  to  prevent  their  having  the  effect  which, 
taken  by  themselves,  they  import  ,*  and  that  therefore 
the  order  may  be  sustained. 

Patteson  J.  This  is  an  application  for  a  writ  of 
certiorari  to  remove  an  order  of  the  Poor  Law  Commis- 
sioners for  England  and  Wales  into  this  Court,  under  the 
105th  section  of  stat.  4  &  5  c,  76. ;  and  cause  was 

shewn  in  the  first  instance,  the  106th  section  of  the 
same  act  empowering  the  Court  forthwith  to  hear  and 
determine  the  same. 

The  order  bears  date  the  25th  of  Ajpril  1836,  and  is 
signed  by  the  three  commissioners,  and  under  their 
seal ;  and  by  it  they  order  and  declare  that  the  laws  for 
the  relief  of  the  poor  of  the  parish  of  St.  Pancras  shall, 
after  the  11th  day  of  May  next,  be  administered  by  a 
board  of  guardiams  consisting  of  twenty  members,  and 
that  such  board  of  guardians  shall  be  elected  and  con- 
stituted 
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stituted  according  to  the  provisions  of  the  Poor  Law  1837. 
Amendment  Act,  and  in  manner  thereinafter  set  forth. 

The  King 

The  laws  for  the  relief  of  the  poor  in  the  parish  of  against 

o  1        •  1    •   •  1  1         I         1     p  '^^^  Poor  Law 

St.  Pancras  were  at  that  time  administered  by  a  board  of  Commissioners, 
directors  consisting  of  forty  members,  under  a  local  act  ^of  the  Par^h 
affecting  that  parish  only.    The  order  is  issued  under  o^^t. Pancras. 
the  thirty-ninth  section  of  stat.  4  &  5      4.  c,  76.,  which 
enacts,  (His  Lordship  here  read  the  section,  for  which 
see  p.  6.  ante.). 

The  language  of  this  section,  it  may  be  observed, 
does  not  in  direct  terms  give  the  commissioners  power 
to  order  that  the  poor  laws  shall  be  administered  by  a 
board  of  guardians  in  a  single  parish,  but  enacts  that, 
if  they  shall  so  order,  the  board  shall  be  elected  in  the 
same  manner  as  an  union  board.  The  power,  however, 
seems  to  be  necessarily  implied. 

The  order  is  resisted  upon  the  ground  that  this  sec- 
tion was  not  intended  to  apply  to  a  single  parish  go- 
verned by  a  local  act  and  having  already  a  board  of 
guardians,  or  directors  (which  for  this  purpose  is  the 
same  thing),  but  only  to  such  single  parishes  as  were 
under  the  ordinary  government  of  overseers,  and  as  the 
commissioners  might  think  not  proper  to  be  joined  with 
other  parishes  in  an  union. 

The  Court  is  now  called  upon  to  construe  this  sec^ 
tion,  and  is  urged  to  decide,  from  the  generality  of  the 
expressions  used  in  it,  that  it  applies  to  all  parishes 
without  any  limitation,  and  that  it  necessarily  gives  an 
implied  power  to  the  Poor  Law  Commissioners  to  re- 
peal, at  their  will  and  pleasure,  all  local  acts  so  far  as 
they  regard  the  administration  of  the  poor  laws ;  for 
that  such  would  be  the  effect  of  the  construction  prayed 
for  is  undeniable. 

C  4  If 
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1837.  If  the  legislature  intended  to  give  so  extensive  a 

The  King     P^^^^'  commissioners,  it  might  reasonably  have 

against      been  expected  that  it  v^rould  have  done  so  in  express 

The  Poor  Law  .  ,  ■ 

Commissioners,  terms ;  and  accordingly,  in  the  forty-first  section,  a 
of  the  PaHsh^  power  of  altering  the  mode  of  election  under  local  acts 

ofST.PANCRAs.  is  given  in  express  terms.  Even  without  express  terms, 
if  the  thirty-ninth  section  would  be  inoperative  unless 
such  construction  were  put  upon  it,  the  Court  might  be 
compelled  to  infer  that  such  a  power  was  implied.  If, 
however,  the  section  can  be  made  fully  effectual  by  a 
more  limited  construction,  there  can  be  no  conclusive 
proof  that  the  more  extensive  power  was  contemplated 
by  the  legislature  ;  and,  if  such  limited  construction 
should  appear  to  be  in  accordance  with  the  other  sec- 
tions of  the  act,  the  Court  might  possibly,  if  it  were  to 
decide  in  favour  of  the  power  claimed  by  the  commis- 
sioners, give  that  which  the  legislature  intentionally 
withheld. 

One  of  the  main  objects  of  the  act  appears  to  be  to 
provide  for  an  uniform  administration  of  the  poor  laws ; 
and,  with  this  view,  the  fifteenth  section  enacts  that  the 
administration  of  the  poor  laws,  according  to  the  existing 
laws,  shall  be  subject  to  the  direction  and  control  of  the 
commissioners  ;  and  a  general  power  is  given  to  them  to 
make  rules  for  the  guidance  and  control  of  a\\  guardza?is, 
vestries,  and  parish  officers,  in  the  management  of  the 
poor,  the  audit  of  accounts,  entering  into  contracts, 
and  carrying  the  act  into  execution  ;  the  commissioners 
prescribing  the  method,  but  the  guardians  or  other 
bodies  performing  the  actual  duty. 

And  sect.  21  expressly  enacts  that,  except  where 
otherwise  provided  by  this  act,  all  powers  given  by  any 
general  or  local  act,  relating  to  the  relief  of  the  poor, 

shall 
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shall  be  exercised  by  the  persons  authorised  by  law  to  1837. 
exercise  the  same,  under  the  control  and  subject  to  the 

The  King 

rules  of  the  commissioners.  against 

,  .  .  ,  .  -       .        The  Poor  Law 

Now  these  sections  pomt  at  the  contmuance  or  exist-  Commissioners, 
ing  guardians  and  other  officers,  subject  to  the  control    o"  the  Parish^ 
of  the  commissioners;  while  no  express  authority  is  o^St.Pancras. 
given  to  them  to  dismiss  any  guardians,  or  to  repeal  the 
provisions  of  any  local  act,  either  by  these  or  any  other 
sections  of  the  act. 

Sect.  26  empowers  them  to  unite  parishes.  (His  Lord- 
ship here  read  the  twenty-sixth  section;  see  p. 47., 
note  (a),  post.)  The  words  here  are  as  general  as  can 
well  be  conceived :  they  give  the  power  in  direct  terms, 
and  would  appear  to  apply  to  all  parishes  throughout  the 
kingdom,  containing  no  exception  of  parishes  already 
united ;  and  yet  it  must  be  read  with  such  exception  and 
limitation ;  for,  by  sect.  32,  the  commissioners  are  pro- 
hibited from  dissolving  or  altering  existing  unions  with- 
out the  consent  of  two  thirds  of  the  guardians.  The 
generality  of  the  words  of  any  section  in  this  act  is  not 
therefore  conclusive  as  to  the  real  meaning  of  that  section. 

By  the  thirty-eighth  section,  a  board  of  guardians 
must  be  constituted  for  every  union  of  parishes  esta- 
blished under  this  act ;  but  no  mention  is  made  of  any 
new  board  in  the  cases  of  existing  unions. 

Next  comes  the  thirty-ninth  section,  on  which  the 
case  depends.  The  immediate  object  of  the  section,  as 
it  seems  to  me,  is  to  enable  the  commissioners  to  cause 
the  poor  laws  to  be  administered  by  a  board  of  guardians 
in  a  single  parish,  without  driving  them  to  the  necessity 
of  uniting  that  parish  with  one  or  more  others  for  the 
purpose  of  having  such  a  board.   The  legislature  might 

well 
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1S37.       well  consider  that  some  parishes  are  so  large  and  popu- 
Ti   K~       ^^"^  ^^^^        commissioners  might  judge  it  expedient 
against       that  they  should  not  be  united  with  any  other,  and  yet 
Commissioners,  that  the  poor  laws  ought  to  be  therein  administered  by 

in  the  Matter        ,         -in  t  t«i  iii 

of  the  Parish  ^  board  ot  guardiaus.  It  is,  however,  contended  that, 
ofSx.PA>cRAs.  ^j^j^gj.  ^jjjg  section,  the  commissioners  have  power,  where 
a  board  of  guardians  under  a  local  act  already  exists  in 
a  single  parish,  to  supersede  the  board  so  far  as  regards 
the  administration  of  the  poor  laws,  and  to  order  a  new 
board  to  be  elected  under  this  act.  It  is  conceded  that 
the  old  board  must  in  most  instances  remain,  having 
other  duties  besides  the  administration  of  the  poor  laws, 
though  no  words  are  pointed  out  leading  directly  to  any 
such  conclusion  {a). 

The  fortieth  section  regulates  the  mode  and  scale  of 
voting,  giving  owners,  as  well  as  occupiers,  the  right  of 
voting,  thereby  introducing  a  new  class  of  voters  unheard 
of  before,  and  also  regulating  the  number  of  votes  which 
each  person  shall  have  by  the  value  of  his  property; 
v/hich  scale  of  voting  appears  to  be  a  favourite  object 
throughout  this  act. 

The  forty-first  section  enacts,  "  that  all  elections  of 
guardians,  visitors,  and  other  officers,  for  the  execution 
of  any  of  the  powers  or  purposes  of  the  said  recited 
act  made  and  passed  in  the  twenty-second  year  of  the 
reign  of  his  said  late  Majesty  King  George  III.,  inti- 
tuled ^An  Act  for  the  better  Relief  and  Employment  of  the 
'  Poor^  or  of  any  local  act  of  parliament  relating  to  poor- 
houses,  workhouses,  or  the  relief  of  the  poor,  or  any 
act  to  alter  or  amend  the  same  respectively,  shall  here- 


(«)  See  Bex  v.  St.  MartirCs-in- the. Fields,  3  B.  Sc  Ad.  907. 
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after,  so  far  as  the  said  commissioners  shall  direct,  be  1837. 
made  and  conducted  according  to  the  provisions  of  this     xhe  King 
act :  Provided  always,  that  it  shall  be  lawful  for  the  said  against 

^  The  Poor  Law 

commissioners,  if  they  shall  so  think      from  time  to  Commissioners, 

in  the  Matter 

iime^  "with  the  consent  of  the  majority  of  the  owners  of  of  the  Parish 

,      ,  ^  .J  r  •       of  St.  Pa  NCR  AS. 

property  and  rate-payers  of  any  parish,  or  or  any  union 
now  existing  or  to  be  formed  under  the  provisions  of 
this  act,  to  alter  the  period  for  which  the  guardians  to 
be  appointed  under  the  provisions  of  this  act  for  such 
parish  or  union,  or  any  of  them,  would  under  the  pro- 
visions of  this  act  hold  office,  for  such  other  period  or 
periods  as  to  the  said  commissioners,  with  such  consent 
as  aforesaid,  shall  seem  expedient,  and  also  to  make 
such  alterations  in  the  number,  mode  of  appointment, 
removal,  and  period  of  service  of  the  guardians,  or  any 
of  them,  of  any  parish,  or  of  any  union  now  existing  or 
to  be  formed  under  the  provisions  of  this  act,  as  to  the 
said  commissioners,  with  such  consent  as  aforesaid,  shall 
seem  expedient." 

This  section  is  not  very  intelligible ;  but  this  much  is 
clear,  that  an  existing  board  of  guardians  of  a  parish 
under  a  local  act  may  be  continued,  that  the  mode  of 
their  election  may  be  altered  by  the  commissioners  of 
their  own  authority,  but  their  number,  mode  of  appoint- 
ment, removal,  and  period  of  service,  cannot  be  altered 
except  by  consent  of  a  majority  of  owners  and  rate- 
payers ;  and  the  board  will  be  under  the  control,  and 
subject  to  the  rules,  of  the  commissioners. 

It  is  not  denied  that  the  commissioners  may  so  con- 
tinue an  existing  board ;  but  it  is  said  that  they  are  not 
obliged  to  do  so,  by  reason  of  the  generality  of  the 
words  of  the  thirty-ninth  section,  and  that  they  have  the 

option 
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1837.  option  either  to  continue  and  modify  the  existing  board 
'   ~      under  the  forty-first  section,  or  to  abolish  it  altogether 

The  King  ^  '  . 

against       Under  the  thirty-ninth.    No  such  option  is  given  to 

The  Poor  Law- 
Commissioners,  them  as  to  existing  unions,  notwithstanding  the  general 

in  the  Matter  i       p    i  .     ^  . 

of  the  Parish    words  oi  the  twenty-sixth  section;  nor  can  1  see  any- 
o  T.  ANCRAs.  ^Yi'ing  to  lead  me  to  the  conclusion  that  it  was  intended 
by  the  legislature  to  give  such  option  as  to  singW 
parishes,  except  the  general  words  of  the  thirty-ninth 
section. 

The  fifty-fourth  section,  again,  speaks  of  guardians 
under  local  acts  exercising  powers,  but  saves  the  power 
of  the  commissioners. 

Upon  the  whole  of  this  act,  it  appears  to  me  that  the 
legislature  intended  to  make  use  of  all  existing  boards 
of  guardians  or  directors  (for  their  appellation  makes  no 
difference),  to  subject  them  to  the  control  of  the  com- 
missioners, and  to  alter  the  mode  of  their  election  at 
the  discretion  of  the  commissioners ;  but  not  to  abolish 
any  of  them,  nor  to  alter  their  number,  without  the 
consent  of  the  majority  of  the  owners  and  rate-payers. 

It  further  intended  to  enable  the  commissioners  to 
unite  parishes,  and  constitute  boards  of  guardians  in 
single  parishes  not  already  having  boards.  But  I  can- 
not anywhere  find  any  words  authorising  the  abolition 
of  a  board  of  guardians  (except  in  the  case  of  a  disso- 
lution of  an  existing  union  by  consent),  nor  the  taking 
away  from  an  existing  board  of  guardians  any  power 
they  possess  by  law,  or  any  part  of  their  authority.  On 
the  contrary,  I  see  a  manifest  intention  throughout  to 
preserve  existing  boards,  and  no  allusion  to  there  being 
in  any  instance  more  than  one  board  in  a  parish  or 
union.    The  control  given  to  the  commissioners  is 

abundantly 
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abundantly  sufficient  to  secure  uniformity  of  administra-  18S7. 
tion  by  existing  bodies,  regulated  in  their  election  by  jJ^Tking 
the  provisions  of  this  act. 

The  Poor  Law 

I  am  not  prevented  from  ffivinff  effect  to  that  which  I  Commissioners, 

^  .  .  .  in  ^'he  Matter 

conceive  to  be  the  intention  of  the  legislature,  by  the  of  the  Parish 
generality  of  the  words  in  the  thirty-ninth  section, 
because  I  find  equally  general  words  in  another  section, 
the  twenty-sixth,  which  must  of  necessity  have  a  limited 
construction.  I  have  endeavoured,  by  a  close  examin- 
ation of  all  the  provisions  of  this  act,  to  discover  what 
the  legislature  really  meant  in  the  thirty-ninth  section  : 
and  I  believe  that  my  interpretation  of  that  section  is 
according  to  their  real  meaning ;  but  I  feel  diffident  on 
the  subject,  on  account  of  the  different  opinion  which 
my  brother  Williams  entertains.  If  I  am  wrong,  and 
if  the  legislature  meant  to  give  this  large  power  to  the 
commissioners,  it  is  very  easy  for  them  to  pass  an  act  to 
that  effect,  which  may  be  clear  and  unambiguous  in  its 
terms. 

For  these  reasons,  I  am  of  opinion  that  the  thirty- 
ninth  section,  although  general  in  its  terms,  does  not 
apply  to  parishes  having  already  a  board  of  guardians 
or  directors  under  a  local  act ;  and  that  the  order  of  the 
commissioners  of  April  1836  is  illegal. 

Lord  Denman  C.  J.  The  question  arises  upon  section 
39,  which  follows  a  provision  for  enabling  the  commis- 
sioners to  direct  the  rate-payers  to  proceed  to  the  elec- 
tion of  a  board  of  guardians,  according  to  a  new  right 
of  voting;  a  provision  which  applies  where  several 
parishes  have  been  united  with  consent  of  the  commis- 
sioners. 

The 
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1837.  The  thirty-ninth  section  extends  their  power  to  single 

ThTK^'G     P^^^shes.     "  If  the  said  commissioners  shall,  by  any 
against       order  under  their  hands  and  seal,  direct  that  the  ad- 

The  Poor  Law- 
Commissioners,  ministration  of  the  laws  for  the  relief  of  the  poor  of  any 

of  the  Parish^  siiigle  parish  should  be  governed  and  administered  by 
of  St.  Panckas.  cl  j^Qd^d  of  guardians^  then  such  board  shall  be  elected 
and  constituted  "  for  such  single  parish,  "  in  like  man- 
ner "  as  the  previous  section  provides  for  an  union* 

The  order  is  said  to  be  illegal,  because  a  board  of 
guardians  already  existed  in  the  parish  of  St.  Pancras^ 
at  the  time  it  was  issued.  The  parish,  governed  by  a 
vestry  appointed  under  a  local  act,  and  having  adopted 
the  provisions  of  the  general  vestry  act,  is  already  in 
the  situation  in  which  the  order  seeks  to  place  it.  That 
which  the  commissioners  are  empowered  to  effect  by 
their  order,  is  done  to  their  hands  by  two  unrepealed 
acts  of  parliament.  The  generality  of  the  enactment  is 
said  to  be  limited  by  its  object.  This  argument  is 
indeed  charged  with  engrafting  upon  the  act  a  qualifica- 
tion of  its  terms,  confining  them  to  such  single  parishes 
as  are  not  governed  by  local  acts ;  but,  on  general  prin- 
ciples of  construction,  it  is  contended  that  an  act,  which 
authorises  me  to  change  parishes  from  their  present 
state  of  things  to  a  new,  cannot  give  that  authority  in 
respect  to  one  in  which  the  present  state  of  things  is 
that  described  as  the  new. 

On  the  other  hand,  in  addition  to  the  very  large  words 
that  occur  in  the  act,  it  is  urged  that  the  description  of 
that  board  which  the  commissioners  have  power  by  the 
thirty-eighth  clause  to  introduce  is  differently  consti- 
tuted from  the  local  board  now  acting  for  the  parish  of 
St,  Pancras ;  and,  from  the  juxtaposition  of  the  two 

clauses. 


IN  THE  Seventh  Year  of  WILLIAM  IV.  31 

clauses,  an  intention  to  confer  precisely  the  same  power  1837. 
by  both  clauses  is  inferred.    In  this  controversy,  I  am     -phe  King 
bound  to  aim  at  the  just  construction  of  this  clause ;  against 

^  ,        .  The  Poor  Law 

and,  upon  the  whole,  I  think  that  construction  is  un-  Commissioners, 

in  the  Matter 

favourable  to  the  present  order.  of  the  Parish 

For  it  seems  to  me  that  a  restriction  of  the  power 
to  create  boards  to  such  parishes  as  have  none  is  the 
natural,  if  not  the  necessary,  import  of  the  words  em- 
ployed. Suppose,  for  example,  that  this  Court  were 
invested  with  the  same  power,  and  issued  a  mandamus 
to  make  the  election.  I  apprehend  that  it  would  be  a 
good  return  to  say  that,  when  the  writ  was  issued,  there 
was  a  board  of  guardians  within  a  local  act.  And, 
however  strongly  I  may  surmise  the  existence  of  the 
intention  ascribed  to  the  legislature,  I  do  not  see  how  it 
can  be  effected  without  introducing  words  not  to  be 
found  in  the  act.  For  it  would  then  be  necessary  to 
add  to  those  actually  employed,  simply,  "  a  board  of 
guardians,"  some  expressions  equivalent  to  "  constituted 
in  the  manner  prescribed  by  the  thirty-eighth  section." 
Taking  the  bare  words  of  the  act,  the  purpose  is  already 
accomplished. 

The  clause,  however,  is  by  no  means  so  clear  and 
decisive,  but  that  it  might  probably  adjust  itself  to  a 
general  object  of  the  act,  pervading  all  its  provisions, 
and  manifestly  present  to  the  mind  of  the  legislature 
when  the  particular  enactment  was  framed.  And  here 
uniformity  in  the  management  of  the  poor  is  said  to  be 
the  leading  object,  the  spirit  and  principle  of  the  act,  to 
which  the  letter  of  every  part  must  be  made  subservient. 

In  answer  to  this  observation,  I  say  that  large  powers 
are  conferred,  and  certain  means  provided,  to  accom- 
plish this  general  purpose.    The  commissioners  have  a 

right 
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J 837.       right  to  issue  regulations  and  orders  for  the  manage- 
ThTKiN      ^^'^t  of  every  parish,  to  interfere  in  all  particular  cases, 
against       and  to  be  present  at  the  meeting  of  every  governing 

The  Poor  Law 

Commissioners,  parochial  assembly ;  great  securities  no  doubt  for  one 
of  the  Parish    System  of  management.    They  are  empowered  to  change 

ofST.PANCRAs.  frame  and  constitution  of  the  managing  authorities 
in  the  unions  mentioned  in  sect.  38,  and  in  the  single 
parishes  introduced  by  sect.  39.  That  clause  may 
receive  full  operation  in  much  more  than  half  the  single 
parishes  in  the  country,  though  such  as  have  local  boards 
are  not  included  in  it :  and  such  local  boards,  composed 
of  persons  trusted  by  the  parishioners  at  large,  and 
improved  by  the  act  {a)  which  passes  tinder  the  name 
of  Sir  John  Hobhouse,  may  have  been  deemed  so  fully 
adequate  to  all  the  purposes  of  the  act,  as  to  be  ex- 
empted from  that  power  of  alteration  by  the  commis- 
sioners which  has  been  thought  necessary  in  other  cases. 

We  find,  accordingly,  several  provisions  for  preserv- 
ing the  powers  and  constitution  of  existing  bodies. 

The  forty-first  section  indeed  authorises  a  complete 
change  by  the  commissioners  in  the  mode  of  appointing 
and  removing  guardians  for  the  execution  of  any  local 
act,  and  in  their  number,  and  period  of  service :  but 
this  change  cannot  be  wrought  by  the  commissioners 
alone :  it  cannot  be  without  consent  of  the  majority  of 
the  owners  of  property  and  rate-payers  of  the  parish. 
Here  the  argument  against  the  present  order  appears 
to  me  very  strong :  for  I  cannot  discover  the  necessity 
for  this  enactment,  if  the  commissioners  possessed  the 
power  already,  to  be  exercised  by  the  simple  declaration 
of  their  will. 


(a)  Stat.  1  &  2  JF.  4.  c.  60. 


The 
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The  preservation  of  existing  authorities  by  section  54?  1837. 


weio^hs  less  with  me,  because  it  is  declared  to  be  sub-  ^, 

»  '  The  King 

ject  to,  and  saving  and  excepting,  the  powers  granted  against^ 
to  the  commissioners,  and  leaves  untouched  the  question  Commissioners, 

-rr      T    1  •  1       1       1     ^"  Matter 

as  to  the  extent  or  then'  powers.  Yet  1  thmk  a  local  of  the  Parish 
board  would  naturally  feel  extreme  surprise  at  receiving 
such  an  order  as  that  which  we  are  discussing,  when 
they  had  been  told  by  section  54?  that  the  giving,  order- 
ing, and  directing  relief  to  the  poor  of  any  parish 
possessing  a  local  board  shall  appertain  and  belong 
exclusively  to  the  guardians  of  the  poor  and  select 
vestry  under  their  own  peculiar  act.  There  is  a  saving 
of  the  commissioners'  powers :  but  that  saving  would 
strike  any  ordinary  person  as  applying  to  their  powers 
of  regulation,  control,  and  interference,  which  other- 
wise might  have  been  affected  by  the  extensive  words 
here  employed.  If,  in  the  face  of  these  words,  it  was 
intended  to  place  the  constitution  of  the  board  entirely 
at  the  disposal  of  the  commissioners,  I  think  the  legis- 
lature would  and  ought  to  have  expressed  that  design 
in  language  open  to  no  doubt  or  misconception. 

Reference  was  made  in  the  argument  to  numerous 
other  clauses,  many  of  which  have  some  bearing  upon 
this  question,  but  none  that  is  direct  and  decisive.  They 
have  been  observed  on  by  my  two  learned  brothers 
with  whose  opinion  I  agree,  and  do  not  require  a  more 
detailed  investigation  from  me. 

I  cannot  conclude  without  stating  that,  out  of  defer- 
ence to  my  learned  brother  whose  views  do  not  coincide 
with  ours,  and  from  feelings  of  sincere  respect  to  the 
commissioners,  my  brothers  Patteson  and  Coleridge  and 
myself  have  frequently  considered  the  points  involved 
in  the  case ;  and  I  should  have  been  happy  if  the  result 

Vol.  VI.  D  of 
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1837.      of  my  opinion  had  been  different.    But  I  am  bound  to 
The  King    ^^'^^^^^    is  as  it  is,  namely,  that  the  present  order  can- 
against      not  be  Sustained  in  law. 

The  Poor  Law 

Commissioners,  Rule  absolute  for  a  certiorari. 

in  the  Matter 
of  the  Parish 

ofST.PANCBAS. 

[The  three  following  cases,  which  were  decided  in 
subsequent  terms,  may  conveniently  be  inserted  here.] 


The  King  against  The  Poor  Law  Commissioners 
for  England  and  Wales. 

In  the  Matter  of  the  Whitechapel  Union. 
UnderthePoor  "OY  Order,  dated  Ja?iumy  21,  1837,  under  the  hands 

Law  Amend-      .a  Jl 

ment  Act,  stat.  and  seal  of  the  Poor  Law  Commissioners,  it  was 

4  &  5  JF.  4. 

c.  76.  s.  26.,  the  Ordered  and  declared  that  certain  parishes,  townships 

Commissioners  -n    i  •      t  •       r  i  i  iii 

have  power  to  ^"^1  places,  specmed  in  the  margm  oi  the  order,  should, 
ofTaris'hes!'''"  ^^^^      Februari/  then  next,  be,  and  thenceforth 

of  thera^has  a  ^^main,  united  for  the  administering  of  the  poor  laws,  by 

local  act  for  the  the  name  of  the  Whitechapel  Union;  and  that  a  board  of 

government  of 

the  poor,  under  guardians  of  the  poor  of  the  said  union  should  be  con- 

which  there  is  a  , 

governing        stitutcd  and  choscu  according  to  the  provisions  of  the 

body,  having       nr*         t  *  i  a        •  i       i         •  i 

power  to  build  Poor  Law  Amendment  Act,  ni  manner  as  by  the  said 
maintain  and     Order  was  mentioned.    In  Easter  term  last, 

employ  the 
poor,  assess 

rates  in  default      Thomas,  on  behalf  of  two  of  the  trustees  for  maintain- 

of  assessment 

by  the  overseers  -ing  and  employing  the  poor  of  the  Old  Artillery  Ground, 
hoid^  property  ^*  in  the  liberty  of  his  Majesty's  Tower  of  London,  being 
oTthe  act,^anT  ^^'^  ^he  places  specified  in  the  margin  of  the  said 
make  orders  for  Qj.jgj.   obtained  a  rule  calling  upon  the  commissioners 

the  government  '  C5  r 

of  the  poor,  not  ^-q  shew  cause  whv  a  certiorari  should  not  issue  to  re- 

inconsistent  " 

with  the  statute  move  the  order. 

The 
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The  affidavit  in  support  of  the  rule  stated  that,  since  1837. 
1 774^5  the  Old  Artillery  Ground  had  been,  and  still  was,       "  ~~" 

The  King 

ffoverned  by  trustees  appointed  under  the  provisions  of  against 

^  ^  ^  The  Poor  Law 

an  act  of  parliament,  14  G.  3.  c,  30.,  entitled,  "An  act  Commissioners, 
for  providing  a  workhouse,  and  for  better  governing,  of  the 
regulating,  and  maintaining  the  poor,  within  the  Old  Ar-  ^"uniont^*^^ 
tillerij  Groimd,  in  the  liberty  of  the  Tower  of  London  ; 
and  for  paving,  cleansing,  &c,"  The  act  directs  [a) 
that  twenty-one  persons  named,  and  the  overseers  for 
the  time  being,  shall  be  trustees  for  putting  the  act  into 
execution,  "  for  providing  a  workhouse,  and  employing 
and  maintaining  the  poor  of  the  said  Old  Artillery 
Ground,  or  any  matter  or  thing  concerning  the  same." 
In  case  of  death,  &c.,  the  survivors  are  to  appoint  an 
inhabitant  as  successor  {h).  The  trustees  may  erect  (c) 
or  hire  {d)  a  workhouse ;  the  overseers  and  inhabit- 
ants (e"),  and,  in  their  default,  the  trustees  {g),  may 
make  poor  rates,  which  the  overseers  are  to  collect  [h) 
and  pay  to  a  treasurer  (?)  appointed  by  the  trustees  [k\ 
and  removeable  by  them  (/) ;  and  "  the  said  trustees,  or 
any  seven  or  more  of  them,  shall  and  may,  from  time 
to  time,  make  such  rules,  orders,  and  regulations,  for 
the  better  disposition  of  the  monies  raised  for  the  pur- 
poses aforesaid,  and  for  the  better  governing,  maintain- 
ing, employing,  and  regulating  the  poor  of  the  said  Old 
Artillery  Ground,  as  to  them  shall  appear  necessary  or 
expedient ;  so  as  such  rules,  orders,  and  regulations,  be 
not  repugnant  to  the  statute  laws  of  this  realm  "  {m). 
The  monies  raised  and  collected,  and  all  fixtures,  furni- 

(a)  Sect.  1.  (6)  Sect.  1.  (c)  Sect.  8. 

(d)  Sect.  4.  (e)  Sect.  7.  {g)  Sect.  8. 

(/^)  Sect.  9.  (i)  Sect.  10.  {k)  Sect.  5.  , 

(0  Sect.  6.  (m)  Sect.  1 1. 

D  2  ture, 
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1837.      ture,  or  other  things,  bought  or  provided  for  the  use  of 

~      the  poor,  are  vested  in  the  trustees  (a).    And  it  is  en- 
The  King  r      ?  \  J 

agaijist      acted  (b),  "  That  the  several  laws  relating  to  the  office  of 

The  Poor  Law  ^  "  .  . 

Commissioners,  overseers  of  the  poor,  and  their  appointment  and  con- 
of  the  firmation,  and  for  the  relief  and  providing  for  the  poor, 
^"uniont^^^  shall  Still  Continue  in  force  within  the  said  Old  Artillerij 
Ground^  except  where  the  same  are  altered  or  explained 
by  this  present  act ;  anything  herein  contained  to  the 
contrary  notwithstanding.'* 

Similar  rules  had  been  obtained  to  bring  up  the 
several  orders  establishing  the  Hampstead,  Woolwich, 
Poplar,  and  London  Unions ;  but,  by  consent,  the  dis- 
cussion, as  to  the  power  of  the  commissioners  to  form 
unions  in  cases  where  the  poor  of  some  of  the  constituent 
parishes  are  governed  by  guardians,  directors,  or  trustees, 
constituted  and  appointed  under  the  provisions  of  local 
acts,  was  brought  on  in  the  case  of  the  Whitechapel 
Union,  as  involving  that  question  simply,  and  independ- 
ently of  any  objections  peculiar  to  the  individual  orders. 

The  case  was  argued  in  Trinity  term,  1837  [c). 
Upon  the  suggestion  of  the  Court,  it  was  agreed  that 
the  counsel  for.  the  commissioners  should  first  shew 
cause;  and  that  the  counsel  supporting  the  several 
rules  should  be  heard  upon  the  general  question;  after 
which  one  of  the  counsel  for  the  commissioners  should 
be  heard,  and  then  one  of  the  counsel  in  support  of  the 
rules. 


Sir  John  Campbell,  Attorney-General,  Sir  W,  TV. 
Follett,  Wightman,  and  Tomlinson,  against  the  rules. 

(a)  Sect.  15.  {h)  Sect.  18. 

(c)  Tuesday,  May  23cl.  Before  Lord  Denvian  C.  J.,  Littledale,  Pat- 
teso7if  and  Williams  3s. 


This 
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This  question  is  very  different  from  that  decided  in  the  1837. 
St.  Pancras  Case  (a).   There  the  question  was,  whether 

.    .  .  .  The  King 

the  commissioners  could  create  a  new  board  in  a  single  against 

.11.1  1,11  1         ,  The  Poor  Law 

parish  which  was  governed  by  a  local  act :  here  the  ques-  Commissioners, 

,     ,         ,  (,  .         ^        .  ,  in  the  Matter 

tion  is,  whether  they  may  lorm  an  union  or  parishes,  of  the 
where  one  or  more  of  such  parishes  is  governed  by  a 
local  act.  That  was  a  question  under  sect.  39  of  the 
Poor  Law  Amendment  Act,  stat.  4?  &  5  4.  c,  76. 
Sect.  41  was  there  relied  upon  as  shewing  that  sect.  39 
did  not  apply  to  cases  where  there  was  a  local  board. 
Admitting  that  decision  to  be  correct,  still  there  are 
but  three  descriptions  of  parishes ;  those  forming  parts 
of  unions  under  stat.  22  G.  3.  83.,  or  local  acts; 
single  parishes  having  a  board  of  guardians  under 
stat.  22  G.  3.  c,  83.  or  local  acts  ;  and  parishes  under 
the  general  law.  There  is  nothing,  in  the  former 
decision,  to  shew  that,  as  far  as  regards  the  power 
of  forming  unions,  the  second  class  is  distinguished 
from  the  third;  though  there  may  be  such  a  distinc- 
tion as  to  the  method  of  electing  guardians,  when  no 
union  is  formed,  and  therefore  (as  may  be  contended) 
no  new  board  made  necessary.  This  is  a  question  un- 
der  sect.  26  {h).  To  explain  the  mutual  operation  of  the 
several  sections,  it  ought  to  be  observed  that  they  divide 
themselves  into  distinct  classes,  each  with  a  particular 
object;  and  the  only  safe  interpretation  derived  from 
comparison  of  different  sections  is  when  the  comparison 
is  between  sections  belonging  to  the  same  class.  The 
first  class  consists  of  the  first  fourteen  sections,  which 
provide  a  central  board  of  control.  The  second  class 
comprehends  from  sect.  15  to  sect.  25,  inclusively  :  these 


(a)  Ante,  p.  1. 


(6)  See  p.  47,  note  (a),  post. 

D  3  provide 
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1837.      provide  for  the  control  to  be  exercised  by  the  central 
The  King     ^^^^^  ^^^^  Subordinate  bodies,  subjecting  all  the  existing 
against      machinery  for  the  employment  and  relief  of  the  poor 

The  Poor  Law  *^  ^  ^ 

Commissioners,  to  the  immediate  control  of  the  commissioners,  to  enable 

in  the  Matter  . 

of  the  them  thereby  to  introduce  the  miproved  admmistration 
Union.  relief,  before  the  new  functionaries  to  be  constituted 

(and  whose  authority  is  given  by  subsequent  enact- 
ments), should  be  called  into  existence,  and  likewise 
when  it  should  not  be  deemed  expedient  to  exercise  the 
power  of  constituting  such  functionaries.  The  third 
class  comprehends  from  sect.  26  to  sect.  40,  inclusively : 
these  provide  for  the  formation  of  large  districts,  their 
government  and  management,  and  the  administration  of 
relief  in  such  districts.  The  fourth  class,  comprehending 
the  remainder  of  the  act,  contains  provisions  for  carry- 
ing into  effect  the  other  general  objects  of  the  act,  and 
various  alterations  and  amendments  in  the  poor  law  in 
detail  as  to  relief,  contracts,  subordinate  officers,  check- 
ing accounts,  settlements,  &c.  Now  sect.  26,  which  is 
the  first  of  the  class  of  sections  providing  for  the  form- 
ation of  districts,  is  perfectly  general  in  its  terms.  Then, 
in  order  to  restrain  this  generality,  another  section  in 
the  same  class,  sect.  32,  provides  that  no  existing  union 
shall  be  dissolved,  altered,  or  added  to,  without  the 
consent  of  two  thirds  of  the  guardians  of  such  union. 
This  was  equitable;  because,  after  unions  are  once 
formed,  rights  may  have  arisen  (as  from  the  building  of 
a  workhouse  at  the  joint  expense)  which  might  be  in- 
terfered with  by  alterations  ;  and  the  creation  of  an 
union  implies  that  consideration  and  judgment  have 
been  exercised  about  its  formation,  leading  to  a  pre- 
sumption in  its  favour.  But  the  provision  shews  dis- 
tinctly that,  had  sect.  32  not  been  added,  the  commis- 
sioners 
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sioners  would  have  had,  under  sect.  26,  a  power  alto-  1837. 
gether  unrestrained,  enabling  them  to  dissolve,  diminish.     The  King 
or  increase  existing  unions  (whether  made  before  or  _  against 

^  ^  The  Poor  Law 

since  the  act,  for  sect.  32  at  the  conmencement  refers  Commissioners, 

in  the  Matter 

to  both  kinds}  without  consent.  Then,  in  the  same  of  the 
class,  sect.  37  refers  to  unions  under  stat.  22  G.  3.  Union. 
c,  83.  s.  4.,  and  prohibits  the  formation  of  such  unions 
for  the  future,  without  the  consent  of  the  commissioners. 
The  former  statute  is  therefore  not  repealed ;  but  power 
to  this  extent  is  given  to  the  commissioners,  in  order  to 
avoid  the  consequences  of  the  two  authorities  clashing. 
No  inference  in  favour  of  any  limitation  of  the  power 
of  the  commissioners  can  be  drawn  from  this.  Indeed, 
the  fact  that  unions,  by  consent  of  the  parishioners, 
may  still  be  formed  under  stat.  22  G.  3.  c.  83.\s.  4.,  as 
well  as  unions  without  such  consent  under  sect.  26  of 
the  present  act,  shews  conclusively  that  the  power  of 
the  commissioners  under  sect.  26  is  not  limited  to  cases 
where  stat.  22  G.  3.  c,  83.  applies ;  though  no  authority 
can  be  cited  to  shew  that  even  the  act  last  mentioned  is 
not  applicable  where  there  is  a  local  act.  Then,  in  the 
same  class,  full  provision  having  been  made  for  the  form- 
ation of  the  districts,  sect.  38  provides  for  the  formation 
of  boards  of  guardians  for  their  government.  Sects.  15 
and  21,  which  belong  to  the  second  class,  have  been 
supposed  to  limit  sect.  26.  But  their  object  is  of  a  dif- 
ferent kind  :  they  relate  merely  to  the  power  of  control 
and  management,  in  the  actual  government  of  the  poor, 
given  to  the  central  board  over  existing  local  bodies. 
But  they  do  not  perpetuate  such  bodies ;  if  they  did, 
sects.  15  and  21  would  operate,  not  to  qualify  s6ct.  26, 
but  to  nullify  the  third  class  of  sections  altogether. 
Sect,  21  applies  to  every  species  of  local  government; 

D  4  and 
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1837.  and  would  perpetuate  the  power  of  churchwardens  and 
'   I7~      overseers,  as  much  as  authorities  constituted  by  local 

The  King 

against      acts,  But  its  intent  is  merely  to  subject  the  local  bodies, 

The  Poor  Law  ^  ^  . 

Commissioners,  unless  or  till  their  power  is  taken  away  by  any  thing 
of  the^  done  under  the  other  clauses  of  the  act,  to  the  control 
"uniont^^^  of  the  central  body.  Again,  no  sections  after  the  fortieth 
can  have  any  effect  in  limiting  the  power  of  the  com- 
missioners to  create  unions :  that  power  has  been  pre- 
viously given  and  defined ;  and  the  last  class  of  sections 
relates  merely  to  matters  of  detail  and  management. 
Thus,  sect.  41  subjects  elections  of  guardians,  &c.,  under 
Stat.  22  G,  3,  c,  83.  and  all  local  acts,  to  the  provisions 
of  the  act,  so  far  as  the  commissioners  shall  direct:  and 
certain  alterations  may  be  made,  with  the  consent  of  the 
rate  payers  (a  restriction  applying  only  to  such  alter- 
ations), by  the  commissioners,  in  the  mode  of  appoint- 
ment, removal,  and  period  of  service  of  the  guardians: 
but  this  has  nothing  to  do  w^ith  the  power  of  forming 
unions.  Again,  sect.  54  relates  merely  to  the  way  in 
which  relief  is  to  be  administered.  It  is  to  be  construed 
with  sect.  53.  The  two  together  take  away  the  power 
of  the  magistrates  to  order  relief,  and  give  it  to  the  local 
guardians,  or  other  governing  body,  as  the  case  may  be, 
whether  under  tlie  act  or  not.  And  even  here  the 
power  of  the  commissioners  is  expressly  secured.  But 
in  what  cases  the  guardians,  &c.,  previously  existing  are 
liable  to  be  displaced  by  the  formation  of  unions  by  the 
commissioners,  is  a  matter  altogether  foreign  to  the 
object  of  these  sections.  The  general  intention  was  to 
give  the  commissioners  the  power  of  forming  districts  : 
there  can  be  no  reason  to  restrain  them  from  interfering 
with  guardians  under  local  acts,  more  than  where  the 
management  is  in  overseers  under  stat.  43  Eliz.  c.  2.  By 

sect. 
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sect.  109,  the  word  "  guardian"  is  interpreted  to  ''in-  1837. 
elude  any  visitor,  governor,  director,  manager,  acting 

'  ^  ^      The  King 

guardian,  vestryman,  or  other  officer  in  a  parish  or  union.  against 

^       ,  ,  The  Poor  Law 

appointed  or  entitled  to  act  as  a  manager  of  the  poor,  Commissioners, 
and  in  the  distribution  or  ordering  of  the  relief  to  the  of  the^ 
poor  from  the  poor  rate,  under  any  general  or  local  act  ^"uniont^^^ 
of  parliament."  "  Parish  "  and  "  union  "  are  interpreted 
with  the  like  generality  in  the  same  section.  No  dis- 
tinction is  made  between  the  different  classes :  and  the 
effect  of  such  a  distinction  would  be  to  defeat  almost 
totally  one  principal  object  of  the  act ;  since,  in  every 
case  where  a  single  parish  having  a  local  act  was  situate 
in  a  district  which  it  was  desirable  to  unite,  the  union 
would  become  impossible.  The  number  of  local  acts 
for  places  in  England  is  so  great  (<2),  that,  upon  this 
construction,  scarcely  a  single  union  could  be  formed. 
And,  if  it  be  admitted  that  the  local  board  must  still 
continue  where  there  is  a  local  act,  still  that  is  consistent 
with  the  parish  forming  part  of  an  union  with  a  general 
board ;  since  such  a  general  board  no  more  necessarily 
supersedes  the  local  board,  than  it  supersedes  the  local 
overseers.  And  sect.  26  does  not  blend  the  parishes 
together  for  all  purposes,  but  leaves  them  distinct  for 
the  purpose  of  providing  for  the  expenses  brought  upon 
the  union  by  their  poor.  This  furnishes  another  answer 
to  the  argument  drawn  from  sect.  54. 

Sir  F.  Pollock,  Cresswell,  Bodkin,  and  Thomas,  contra. 
The  legislature  no  more  intended,  by  sect.  26,  to  give 
the  power  of  forming  parishes  which  had  local  acts  into 
an  union,  than  they  intended,  by  sect.  39,  to  give  the 


(a)  It  was  stated  in  argument,  on  each  side,  to  be  above  2000. 

power 
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1837.      power  of  creating  new  boards  in  single  parishes  governed 


_  by  such  acts.    This  last  power  does  not  exist,  as  has 

The  King        *^  ^  ' 

against      been  decided  by  the  late  case  :  and  that  decision  misht 

The  Poor  Law  .       *^         .  .  ^ 

Commissioners,  be  evaded  in  every  instance,  by  the  construction  con- 
ofthe^       tended  for  on  the  other  side;  for  it  would  be  always 

^"union?^^^  easy  to  join  a  parish  having  such  an  act  with  another  dis- 
trict, however  small.  The  general  ground  upon  which 
the  late  case  was  decided,  that  the  legislature  had  not 
expressly  repealed  the  local  acts,  and  could  not  be  taken 
to  do  so  by  implication,  applies  here.  The  principle  stated 
by  Lord  Kenyon^  in  Williams  v.  Fritchard[a)^  and  adopted 
in  the  late  case  by  Coleridge  3.  [b),  applies  here.  In  the 
Municipal  Corporation  Act,  stat.  5  &  6  W.4*.c.76.  s,  L, 
such  a  difficulty  is  anticipated  by  an  express  provision  re- 
pealing all  statutes,  &c.,  inconsistent  with  the  provisions 
of  the  act.  It  is  argued  that,  as  the  local  boards  will 
still  exist  for  certain  purposes,  the  local  acts  would 
not  be  repealed  by  the  construction  suggested  on  the 
other  side :  but,  if  so,  the  effect  of  the  act  has  been  to 
introduce  conflicting  authorities.  It  is  said,  that  the 
general  intent  of  the  Poor  Law  Amendment  Act  was  to 
form  new  divisions  for  ordering  the  maintenance  of  the 
poor  :  those  divisions,  however,  are  only  one  of  several 
means  employed :  but  one  general  principle,  that  of  re- 
specting all  existing  authorities,  pervades  the  whole  act ; 
and,  as  was  remarked  by  Coleridge  J.  {c),  the  general 
intent  is  in  accordance  with  previous  statutes.  And  it 
may  be  perceived  that,  though  uniformity  is  aimed  at 
in  all  the  provisions  respecting  the  management  of  the 
poor,  the  organisation,  from  among  the  rate-payers,  of  the 
governing  authorities  is  by  no  means  constructed  on  a 


(a)  4  T.  R.  3. 


(6j  Ante,  pp.  8,  9. 


(c)  Ante,  p.  13. 

uniform 
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uniform  principle,  but  rather  upon  that  of  producing  1837. 
as  little  change  as  possible.    Sects.  15,  2],  and  54,  are  J" 

*^         ^  ^  The  King 

instances  of  the  scrupulous  regard  paid  to  existing  against 

The  Poor  Law 

authorities.     It  is  argued  that  sect.  21  simply  directs  Commissioners, 

-         .    .  1      .  •       t    1 1  •        1    •  in  the  Matter 

that  the  existing  authorities  shall  exercise  their  powers       of  the 

,1  .1  1     ,  •  •  11  Whitechapel 

till  the  powers  are  taken  away  :  but  no  provision  would  Union. 

have  been  necessary  at  all  for  securing  this  object. 

Sect.  54  is  expressly  pointed  to  guardians  and  select 

vestries,  but  not  to  general  visitors  or  overseers.    It  is 

said  that,  if  these  sections  be  held  to  restrain  the  power 

of  the  commissioners  in  cases  where  there  are  local  acts, 

they  will  restrain  them  in  every  case,  on  account  of 

the  generahty  of  the  language :  and  the  expressions  in 

sect.  21,  "all  the  powers  and  authorities  given  by  every 

other  act  of  parliament,  general  as  well  as  local;"  and 

in  sect.  109,  "  general  or  local  act  of  parliament,'*  are 

insisted  upon.    But  such  a  result  would  not  follow. 

By  "general"  acts,  here,  are  meant  acts  which,  though 

having  in  view  only  the  regulation  of  a  particular  parish, 

&c.,  yet  are  public  acts  {a},  and  it  is  to  these  acts  that 

the  expressions  refer,  not  to  such  acts  as  stat.  4^2  Eliz. 

c.  2.    The  decision  already  pronounced  on  sect.  39,  as 

explained  by  sect.  41,  is  conclusive  on  this  point;  for, 

when  the  Court  decided  that,  in  parishes  where  there 

was  already  a  board  of  guardians,  the  commissioners 

had  no  power  to  create  a  new  board,  they  certainly  did 

not  mean  to  say  that  the  commissioners  were  equally 

restrained  in  parishes  where  there.  W' ere  only  overseers. 

Stat.  22  G.  3.  c.  83.  is  general ;  but,  when  adopted,  it 

may  be  considered  local  for  the  particular  districts. 

The  former  decision  having  shewn  that  the  language 

(a)  The  statute  in  this  case,  respecting  the  Old  Artillery  Ground, 

of 
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1837.  of  each  section  is  to  be  interpreted  so  as  to  fall  in  with 
'  the  sfeneral  policy  to  be  discovered  in  the  other  sec- 

The  King  .... 

against       tions,  and  it  being  clear  that  the  general  policy  is  to 

The  Poor  Law 

Commissioners,  rcspcct  existing  governing  bodies,  sect.  26  must  be  in- 

in  the  Matter  ^    ,  .         ,        .  ,     ,  .       .  ^  , 

of  the  terpreted  consistently  with  this  view.  Its  language  is 
Whitechapel  ggjjgj.g| .  i^^j-  jj.  appears  to  give  the  commissioners  power 
to  do  what  before  could  be  done  only  with  the  consent 
of  the  parishioners,  to  declare  parishes  to  be  united ; 
"  and  such  parishes  shall  be  thereupon  deemed  a 
union."  Here,  "  a  union "  is  treated  as  a  species  of 
organisation  already  existing,  and  reference  must,  of 
course,  be  had  to  such  unions  as  existed  before.  The 
intention  is  therefore  that,  in  all  cases  where  unions 
would  previously  have  been  legal  at  all,  they  may  now  be 
formed  by  the  commissioners.  Now,  under  stat.  22  G.  3, 
c,  83.,  there  could  be  no  union  where  there  was  a  local 
act ;  for  the  guardians  under  that  act,  by  sects.  7  and  8, 
supersede  in  a  great  measure  the  churchwardens  and 
overseers ;  but,  as  there  is  no  express  repeal  of  local 
acts,  they  do  not  supersede  guardians,  &c.,  under  such 
acts :  and,  therefore,  the  machinery  of  stat.  22  G.  3.  c.  83. 
is  inapplicable  to  parishes  governed  under  local  acts. 
The  commissioners,  therefore,  could  not  unite  parishes 
of  which  one  had  a  local  act,  because,  in  the  case  of 
such  a  parish,  the  "  union  "  spoken  of  in  sect.  26  was, 
by  the  law  already  existing,  impracticable.  Thus,  if 
new  commissioners  were  created  to  execute  the  bank- 
rupt laws,  they  would  not  have  power  to  interpret  the 
laws  in  a  new  sense. 

Sir  J,  Campbell,  Attorney-General,  against  the  rules. 
The  language  of  sect.  26  being  express  and  general, 
the  burthen  of  argument  lies  upon  the  party  seeking 

to 
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to  qualify  it  by  implication.    If  a  statute  directed  that,  1837. 
in  a  particular  place,  there  should  be  ten  overseers, 

^  ^  Ihe  KiNTO 

that,  strictly  speakinc^,  would  be  a  local  board :   but  agamst 

^  ,  The  Poor  Law 

it  cannot  be  contended  that  the  commissioners  could  Commissioners, 

in  the  Matter 

not  unite  such  a  parish  to  others :  the  proposition,  that,       of  the 

,  ^  ♦  1    1      •  1       1  Whitechapel 

under  stat.  22  Cr.  3.  c,  83.,  a  parish  havmg  a  local  act  Union, 
could  not  unite  with  others,  has  not  been  established. 
It  is  possible  that  a  local  act  may,  in  a  particular  case, 
contain  clauses  rendering  such  a  union  impracticable: 
but,  as  a  general  proposition,  the  impracticability  cannot 
be  maintained.  Why  could  not  a  parish,  which  by  a 
local  act  had  twenty  churchwardens  and  twenty  over- 
seers, unite  itself  to  others  under  that  act?  But,  further, 
if  the  proposition  were  admitted,  the  inference  contended 
for  would  not  follow.  The  unions  spoken  of  in  sect. 
26  of  the  Poor  Law  Amendment  Act  are  of  a  different 
kind,  and  so  treated  in  the  act,  from  those  under  stat. 
22  G.  3.  c.  83.,  which  are  corporations.  It  has  been 
already  shewn  that  the  local  acts  are  not  repealed,  since 
the  local  boards  remain.  \_Patteson  J.  My  difficulty  is 
this :  what  are  the  guardians,  under  a  local  act  appoint- 
injj  guardians  and  retainino;  churchwardens  and  over- 
seers,  to  do  if  the  parish  is  united  to  another  ?]  That 
will,  of  course,  depend  on  the  powers  given  by  the 
local  act :  the  powers  destroyed  by  the  union  will  not 
be  many.  All  powers  relating  to  the  financial  matters 
of  the  parish,  assessing  and  levying  rates,  &c.,  will  re- 
main. \_Patteson  J.  Some  local  acts  require  the  consent 
of  rate-payers,  or  particular  parties,  to  regulations  for 
the  ordering  of  the  poor.]  No  doubt  such  acts  are 
repealed,  pro  tanto,  by  the  Poor  Law  Amendment  Act: 
but  this  only  shews  that  the  legislature,  in  some  sense 
at  least,  did  intend  such  a  repeal:  for  the  commis- 
sioners, 
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1837.  sioners,  without  any  union,  may  unquestionably  make 

The  King  ^"^^  orders  of  their  own  authority. 

against  ^  . 

The  Poor  Law 

Commissioners,      Sir  F,  PoUock,  contra.    The  real  question  is,  whe- 

in  the  Matter  ...  i     •  i 

of  the  ther  the  commissioners  are  to  control  or  to  legislate. 

^"unk)nt^^'^  The  act  throughout  treats  them  as  a  controlling  body. 

Ctir.  adv.  mlf. 


Lord  Denman  C.  J.,  in  the  same  term  (Jime  12th, 
1837),  delivered  the  judgment  of  the  Court.  After 
stating  the  rule  nisi,  his  Lordship  proceeded  as  follows. 

It  appears,  by  the  affidavits,  that  the  Poor  Law  Com- 
missioners, acting  under  stat.  4  &  5  W.4f,  c,  76.,  formed 
several  different  parishes  and  places  into  one  union, 
called  the  WhitecJiajpel  Union,  of  which  the  place  called 
the  Old  Artillery  Ground  was  one;  and  that,  in  the  Old 
Artillery  Ground,  the  administration  of  the  laws  for  the 
relief  of  the  poor  was  conducted  under  the  directions  of 
a  local  act  of  parliament. 

The  trustees  and  managers  appointed  under  that  act 
object  to  the  order  of  the  Poor  Law  Commissioners ;  as 
they  say  that  the  act,  4  &  5  4.  c.  76.,  does  not  autho- 
rise them  to  include  in  any  union  any  parish  or  place 
where  the  poor  laws  are  administered  under  a  local  act 
of  parliament :  and  it  will  therefore  be  necessary  to  ad- 
vert to  some  of  the  clauses  in  the  act,  to  see  whether  their 
power  does  or  does  not  enable  them  to  include  the  Old 
Artillery  Ground  in  the  union  in  question. 

The  first  fourteen  sections  relate  to  the  establishment 
of  the  machinery  under  which  the  act  is  to  be  con- 
ducted, and  some  of  the  usual  consequences. 

The  fifteenth  section  enacts  that  the  administration  of 
relief  to  the  poor,  according  to  the  existing  laws,  or 

such 
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such  laws  as  shall  be  in  force  at  the  time  being,  shall  1837. 
be  subject  to  the  direction  and  control  of  the  commis-  rpj^TKiNo 
sioners :  and  then  the  section  eoes  on  to  state  the  against 

°  _  ^  The  Poor  Law 

general  power  of  the  commissioners.    This  section  does  Commissioners, 

.  .  ,  ixi  the  Matter 

not  at  all  contemplate  any  exception  or  abridgment,  as       of  the 

IT  n    ^       r  ^^  •  .      .1  •      •  WhITECHAPEL 

to  locality,  ot  the  full  powers  given  to  the  commissioners  Union, 
over  the  whole  of  'England  and  Wales, 

The  five  sections  next  following  give  general  direc- 
tiojis  not  applicable  to  the  question  in  discussion. 

The  twenty-first  section  enacts  that,  unless  in  cases 
otherwise  provided  for  by  the  act,  all  the  powers  and 
authorities  given  by  the  act  of  22  G.  3.  c,  83.  (which  is 
generally  called  Gilbert^  Act),  and  59  G.  3.  c,  12. 
{Sturges  Boicrne^s  Act),  and  every  other  act  of  parlia- 
ment, general  as  well  as  local,  relating  to  the  poor, 
shall  be  exercised  by  the  persons  authorised  by  law  to 
exercise  the  same,  under  the  control,  and  subject  to  the 
rules,  orders,  and  regulations,  of  the  commissioners. 
And  the  commissioners  and  their  deputies  are  autho- 
rised to  attend  at  the  parochial  and  local  boards  and 
vestries,  and  take  part  in  the  discussions,  but  not  to 
vote.  This  clause,  therefore,  in  express  terms,  gives 
the  Poor  Law  Commissioners,  in  some  cases  at  least,  a 
jurisdiction  over  parishes  governed  by  local  acts.  The 
twenty-second  section  also  gives  some  authority  to  the 
commissioners  in  parishes  under  local  acts. 

After  three  sections  containing  regulations  not  ma- 
terial  to  this  question,  comes  the  twenty-sixth  section, 
upon  which  the  question  turns  as  to  the  power  of  the 
commissioners  on  the  subject  of  this  dispute,  (His 
Lordship  here  read  section  26.  {a) )  The  language  of  this 

section 

(a)  Stat.  4  8c  5  JF.  4.  c.  76.  s.  26.  enacts,  "  That  it  shall  be  lawful 
for  the  said  commissioners,  by  order  under  their  hands  and  seal,  to  declare 
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1837.      section  is  as  general  as  possible,  making  no  exception 


The  King 


of  any  kind  as  to  parishes  or  places  already  under 
against      unions,  or  under  the  regulation  of  local  acts  or  other- 

The  Poor  Law 

Commissioners,  wise.  And  it  must  therefore  be  so  interpreted,  unless 
^"^fthe       it  shall  appear,  from  other  parts  of  the  act,  that  its 

WhITECHAPEL  '  ^    X      1  1  ^1x1 

Union.  operation  was  meant  to  be  qualmed,  or  that,  by  givmg 
the  full  meaning  and  effect  to  the  words,  it  should  be 
found  to  have  the  effect  of  repealing,  or  be  inconsistent 
or  interfere  with,  some  prior  act  of  parliament  con- 
nected with  the  same  subject,  when,  taking  the  whole  of 
this  act  and  other  acts  together,  it  was  not  so  meant. 
And,  in  considering  how  far  the  provisions  of  a  later  act 
of  parliament  may  interfere  with  those  of  a  previous 
one,  we  entirely  concur  in  the  opinion  of  Lord  Kenyon 
in  Williams  v.  Pritcliard  {a\  quoted  by  my  brother 
Coleridge  in  B^ex  v.  The  Poor  Law  Commissioners,  in 
the  Matter  of  the  Parish  of  St*  Pancras,  (His  Lordship 
here  read  the  passage,  cited  ante,  pp.  8,  9.) 

In  considering  the  question,  how  far  the  general  and 
extensive  provisions  of  an  act  of  parliament  are  to  be 
qualified  or  controlled  either  by  other  provisions  in  the 
same  act,  or  by  enactments  in  other  acts,  the  principal 
object  and  general  intent  of  the  later  act,  which  is  to 

so  many  parishes  as  they  may  think  fit  to  be  united  for  the  administration 
of  the  laws  for  the  relief  of  the  poor,  and  such  parishes  shall  thereupon 
be  deemed  a  union  for  such  purpose,  and  thereupon  the  workhouse  or 
workhouses  of  such  parishes  shall  be  for  their  common  use  ;  and  the  said 
commissioners  may  issue  such  rules,  orders,  and  regulations  as  they  shall 
deem  expedient  for  the  classification  of  such  of  the  poor  of  such  united 
parishes  in  such  workhouse  or  workhouses  as  may  be  relieved  in  any  such 
workhouse,  and  such  poor  may  be  received,  tnaintained,  and  employed  in 
any  such  workhouse  or  workhouses  as  if  the  same  belonged  exclusively 
to  the  parish  to  which  such  poor  shall  be  chargeable  ;  but  notwithstand- 
ing such  union  and  classification,  each  of  the  said  parishes  shall  be 
separately]  chargeable  with  and  liable  to  defray  the  expense  of  its  own 
poor,  whether  relieved  in  or  out  of  any  such  workhouse." 
(a)  4  T.  R,  3. 

be 
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be  interpreted,  must  always  be  borne  in  mind.    The  1837. 
great  object  of  this  act  is  to  obtain  an*  improvement  in     ^he  King 
the  management  of  the  poor :  and  the  legislature  seem  against 

°  ^  ^  °  ,     The  Poor  Law 

to  have  thought  it  was  likely  to  be  obtained  by  a  uni-  Commissioners, 

.       .  in  the  Matter 

formity  m  the  system  of  the  management.  A  per-  of  the 
feet  uniformity  it  seemed  difficult  to  obtain.  But  it  Union, 
seems  to  have  been  the  object  of  the  legislature  to 
come  as  near  to  it  as  could  be,  either  by  enactments  to 
be  carried  into  effect  immediately,  or  at  other,  con- 
venient times.  And  the  commissioners  have  accord- 
ingly been  vested  with  powers  to  be  exercised  at  such 
times  as  they  may  see  occasion.  And  there  is  no 
doubt  but  that  one  of  the  most  material  variations  in 
the  system  of  the  poor  laws  is  authorised  by  this  sec- 
tion :  for,  whereas,  in  former  times,  as  for  instance,  in 
the  time  of  Queen  Elizabeth,  the  poor  laws  were  ad- 
ministered by  parishes,  it  was  considered  in  the  time  of 
Charles  II.  that  in  large  parishes  it  might  be  better 
done  in  smaller  districts,  and  which  seemed  to  be  the 
prevailing  opinion  for  a  long  time.  But  afterwards, 
between  fifty  and  sixty  years,  a  contrary  course  seemed 
to  be  thought  the  more  advisable,  and  stat.  22  G.  3. 
c.  83.,  commonly  called  Gilberfs  Act,  was  passed; 
which,  instead  of  dividing  the  administration  of  the 
poor  laws  into  townships  or  villages,  as  by  the  act  of 
Charles  II.  [a\  authorised  the  union  of  entire  parishes. 
This,  however,  could  only  be  done  by  a  certain  con- 
sent: but  it  is  to  be  presumed  that  this  union  of  parishes 
was  found  beneficial,  because,  by  the  act  in  question, 
the  commissioners  are  empowered  of  their  own  autho- 
rity to  make  unions  on  a  very  extensive  scale. 

(a)  13  &  14  Car.  2.  c.  12.  s.  21. 

Vol.  VI.  E  The 
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1837.         The  twenty-sixth  section  having,  therefore,  in  the 


_        most  general  terms,  authorised  unions,  it  is  now  to  be 

The  King  ^  ° 

against      considered  whether,  considering  the  quahfications  and 

The  Poor  Law 

Commissioners,  exceptions  to  which  I  have  before  adverted,  they  are 

in  the  Matter  ,  p         .     ,  .  .  .  ,  , 

of  the  prevented  irom  mcludmg  m  an  union  a  parish  or  place 
^"unkm^^^^  which  is  already  governed  by  a  local  act  of  parliament, 
and  in  which  many,  if  not  all,  of  the  powers  and  directions 
under  which  the  general  union  is  to  be  governed,  and, 
amongst  other  things,  a  board  of  guardians,  are  already 
to  be  found,  and  which  might  therefore  seem  to  render 
unnecessary  any  order  of  the  Poor  Law  Commissioners 
as  to  its  government. 

The  twenty-eighth  section  directs  the  commissioners 
to  make  inquiries  as  to  single  parishes,  with  a  view  to 
forming  unions.  The  twenty-ninth  directs  a  similar 
inquiry  as  to  former  unions,  either  under  Gilberfs  Act 
or  local  acts,  with  a  view  to  the  future  apportionment 
of  expenses. 

The  thirty-second  section  is  a  very  material  one. 
The  twenty-sixth  having  given  the  power  to  form 
unions,  the  thirty-second  authorises  the  commissioners 
to  declare  any  union,  whether  formed  before  or  after 
the  passing  of  the  act,  to  be  dissolved,  or  any  parish  to 
be  added  to  or  separated  from  such  union,  and  to  adapt 
the  constitution,  management,  and  board  of  guardians 
to  the  altered  state  of  things :  and  then  the  parishes 
separated  from  the  union  may  be  united  to  other 
parishes  or  unions,  and  the  commissioners  are  autho- 
rised to  ascertain  the  proportionate  value  of  the  work- 
houses and  other  things  belonging  to  the  parish,  and 
give  directions  on  the  subject.  But  this  alteration  is 
not  to  take  place,  unless  a  majority  of  two  thirds  of  the 
guardians  of  the  union  shall  concur  in  the  alteration. 

And 
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And  on  this  it  is  to  be  observed  that  the  consent  is  only  1837. 
required  when  unions  are  altered,  and  not  when  origin-      "  ~ 

^  '  "  The  King 

ally  formed  under  sect.  26.  against 

_  ,  The  Poor  Law 

Now,  this  mode  of  ascertaining  the  proportion  of  Commissioners, 

.  in  the  Matter 

expenses  had  been  du'ected  by  sect.  28  as  to  smgie  of  the 
parishes,  and  by  sect.  29  as  to  unions  under  Gilherfs  "uniont^^^ 
Act  and  local  acts.  All  the  parishes,  therefore,  under 
the  contemplation  of  both  those  sections,  must  be  con- 
sidered as  being  capable  of  forming  part  of  the  union 
thus  authorised  by  the  thirty-second  section  to  be 
altered.  And,  if  unions  of  parishes  under  local  acts 
might  be  made  parts  of  an  union  under  the  act  in 
question,  so  may  a  single  parish  possessing  a  local  act. 

The  thirty-seventh  section  prohibits  unions  being 
formed  under  Gilherfs  Act  without  the  consent  of  the 
commissioners. 

The  thirty-eighth  section  directs  that,  when  parishes 
are  formed  into  an  union,  there  shall  be  a  board  of 
guardians,  with  particular  directions  relating  to  them. 
It  is  not,  however,  necessary  to  go  through  these  par- 
ticulars: one  or  two  of  the  circumstances  connected 
with  the  unions  of  parishes  with  local  boards  are 
worthy  of  observation. 

The  twenty-sixth  section  itself  provides  that,  notwith- 
standing the  union  there  authorised,  each  of  the  parishes 
shall  be  separately  chargeable  with,  and  liable  to  pay,  the 
expenses  of  its  own  poor,  whether  relieved  in  or  out  of 
the  workhouse.  The  twenty- seventh  permits  that,  in 
any  union,  justices  may  direct,  in  certain  cases,  relief  to 
persons  not  in  the  workhouse ;  to  be  given  by  whom  ? 
The  particular  parish  is  chargeable :  the  relief  cannot 
be  given  by  the  union  guardians  out  of  the  union  fund. 
Therefore  the  parish  guardians,  whenever  there  are 

E  2  such, 
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1837.      such,  will  be  the  persons  to  give  this  relief.  Again, 
sect.  38  enacts  that  the  workhouses  of  such  union  shall 

The  King 

against      be  governed,  and  the  relief  of  the  poor  in  such  union 

The  Poor  Law 

Commissioners,  shall  be  administered,  by  the  board  of  guardians ;  not 

in  the  Matter     ,  ,  •  -i      i  ii  i 

of  the  the  out-door  reiier;  evidently  giving  to  the  board,  the 
^"unkm!^^^  government  only  of  matters  wherein  the  parishes  have  a 
common  interest.  The  same  section  makes  the  justices 
ex  officio  guardians  of  the  united  or  common  work- 
houses (not  of  such  union  nor  of  such  parish),  and 
further  provides  that  no  ex  officio  or  other  guardian  of 
any  such  board  shall  act,  except  as  a  member,  and  at  a 
meeting  of  such  board. 

Now  section  54<  is  entirely  confined  to  the  relief  of 
the  poor  of  any  parish  which  has  a  local  board  under 
this  or  any  other  act,  or  select  vestry,  whether  forming 
part  of  a  union  or  incorporation  or  not ;  and  directs 
,  that  such  relief  shall  belong  exclusively  to  such  guar- 

dians of  the  poor  or  select  vestry. 

Some  of  the  provisions  relating  to  bastardy  and  re- 
moval lead  to  similar  observations,  and  strongly  support 
the  inference  that  parishes  having  local  boards  may  be 
united  with  others  under  the  twenty-sixth  section. 

We  do  not  feel  it  necessary  to  discuss  the  judgment 
pronounced  by  us  on  the  thirty-ninth  section,  though  we , 
were  pressed  at  the  bar  with  the  consequences  of  it,  We^ 
were  told  that  the  effect  of  it  would  be  easily  evaded,  inas- 
much as  the  commissioners  would  be  at  Hberty  to  unite 
every  parish  having  a  local  board,  though  not  to  give  a 
board  to  a  single  parish  possessing  already  a  board  under 
a  local  act.  But  we  are  not  to  assume  that  the  commis- 
sioners will  evade  the  law,  or  colourably  unite  a  parish 
possessing  a  local  board,  merely  because  they  have  not 
the  power  to  give  them  that  constitution  as  single 

parishes. 
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parishes.    The  power  given  by  section  26  is  given  in  1837. 
different  terms  from  that  given  by  the  thirty-ninth,  and     ^he  King 
the  Court  has  decided  under  different  conditions.    We  against 

The  Poor  Law 

have  no  right  to  doubt  that  both  the  one  power  and  the  Commissioners, 

•11   1      r  '  1  r  11  •   1   •  •  rrii  Matter 

other  will  be  faithrully  carried  into  execution.  Ihe  of  the 
vast  and  populous  parishes  for  which  local  constitutions  ^"uXnt^^^ 
have  been  enacted  stand  plainly  in  a  very  different  con- 
dition from  the  small  parishes  which  have  been  affected 
by  Gilberts  act,  or  have  obtained  local  acts  for  them- 
selves. Whether  it  is  or  is  not  desirable  that  the 
former  should  remain  sinofle,  and  act  on  their  existinor 
regulations,  there  are  obvious  reasons  for  supposing 
that  parliament  would  have  been  unwilling  to  disturb 
what  it  found  there  established  [a) .  But  to  withhold 
the  power  of  uniting  every  small  parish  otherwise  fit  to 
be  united,  might  have  had  the  effect  of  preventing  the 
operation  of  the  new  law  over  a  large  portion  of  the 
country.  We  find  accordingly,  as  was  indeed  admitted 
in  argument  at  the  bar,  that  the  power  of  uniting  is 
conferred  without  any  restriction  whatever,  and  have 
pointed  out  several  sections  in  which  the  union  of  such 
parishes  is  clearly  contemplated. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
commissioners  have  in  this  case  exercised  a  lawful 
power,  and  that  their  order  must  be  confirmed. 

Rule  discharged* 

(a)  See  the  judgment  of  Lord  Denman  C.  J.  in  The  Queen  v.  The 
Poor  Law  Commissioners,  in  the  Matter  of  the  Holborn  Union,  p.  68.  post. 


E  3 


54  CASES  IN  [TRINITY  TERM] 

18S7. 


Monday, 
June  12tb. 


The  King  against  The  Poor  Law  Commissioners 
for  England  and  Wales,  in  the  Matter  of 
the  Newport  Union. 


The  Poor  Law 
Commissioners, 
under  stat.  4  & 
5  W.  4.  c.  76. 
s.  23.,  by  con- 
sent of  the 
guardians  of  an 
union,  ordered 
them  to  pur- 
chase land  and 
build  a  work- 
house thereon 
for  the  union. 
On  motion  for 
a  certiorari, 
upon  the 
ground  that 
one  of  the 
parishes  of  the 
union  already 
had  a  work- 
house, which 
might  be 
altered  to  suit 
the  purpose, 
the  Court  re- 
fused the  rule, 
and  would  not 
inquire  into 
the  soundness 
of  the  discre- 
tion exercised 
by  the  com- 
missioners. 


JgY  order  of  lOth  of  May  1837,  under  the  hands  and 
seal  of  the  Poor  Law  Commissioners,  it  was  or- 
dered, by  consent  of  a  majority  of  the  guardians  of  the 
Newport  union,  in  the  counties  of  Monmouth  and  Gla- 
morgan^  testified  in  wTiting  at  the  foot  of  a  duphcate 
of  the  order,  that  the  guardians  should  purchase  of  the 
owner  a  piece  of  land  described  in  the  margin,  at  a  sum 
not  exceeding  55.;  that  it  should  be  conveyed  to  the 
guardians,  and  appropriated  to  building  a  workhouse, 
as  after  directed,  and  such  other  purposes  relating  to 
the  relief  of  the  poor  as  the  guardians  should  direct ; 
that  the  guardians  should,  within  twelve  calendar 
months  from  the  date  of  the  order,  build  on  the  land  a 
workhouse  for  the  union,  of  a  size  sufficient  to  hold 
200  persons,  on  a  plan  to  be  approved  of  by  the  com- 
missioners ;  the  cost  of  building  not  to  exceed  4000^. ; 
the  money  to  be  borrowed  by  the  guardians,  and  se- 
cured by  a  charge  on  the  poor-rates  of  the  parishes,  in 
manner  provided  by  stat.  4^  h  B  W.  4.  c.  76.  In  the 
writing  at  the  foot  of  the  order,  by  which  the  majority 
of  the  guardians  testified  their  consent,  they  also  certi- 
fied that  the  sum  of  4000Z.  5s,  was  less  than  the  average 
annual  amount  raised  for  the  relief  of  the  poor  of  the 
several  parishes  of  the  union  for  three  years,  ending  at 
the  Easter  preceding. 

A  notice,  dated  31st  of  Wlay  1837,  was  served  on 

the 
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the  commissioners,  on  behalf  of  George  GetJiin  of  the  1837. 
borouffh  of  Neisoport,  that  an  application  would  be  made 

,        ,  The  King 

for  a  certiorari  to  remove  the  order,  on  the  grounds,  against 

.  .        The  Poor  Law 

that  in  St,  Woollos,  a  parish  comprised  within  the  union.  Commissioners, 

,  11  •  11  1  •  1       •  1     1  the  Matter 

there  was  already  a  spacious  workhouse  which  might  be  of  the 
altered  to  suit  the  purpose  of  the  union,  according  to  Union, 
the  intent  and  meaning  of  ss.  23  and  26  of  stat.  4  &  5 
W,  4.  c.  76.,  and  that  the  purchase  of  the  land,  and 
having  a  new  workhouse,  would  create  great  additional 
expense  to  the  rate-payers  of  St,  Woollos,  and  was  con- 
trary to  the  intent  and  meaning  of  ss,  23  and  26,  and  in 
other  respects  contrary  to  law  and  to  justice  as  regarded 
the  said  parish  o(  St,  Woollos,  In  Triniti/ term,  1837, 
{J2me  12th), 

Sir  F,  Pollock  now  moved  accordingly,  but  admitted 
that  the  proposed  acts  were  within  the  power  of  the 
commissioners  under  sect.  23,  and  that  the  only  question 
was  whether  they  had  exercised  a  sound  discretion. 

Lord  Denman  C.  J.    It  is  clear,  beyond  all  doubt, 
that  this  Court  cannot  entertain  such  a  question. 

Littledale,  Patteson,  and  Williams,  Js.,  con- 
curred. 

Rule  refused. 

Sir  J.  Campbell,  Attorney-General,  Sir  W.  W.  Follett, 
Wightman,  and  Tomlinson,  were  to  have  shewn  cause  in 
the  first  instance. 
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[CASE  IN  HILARY  TERM 


[1838.] 


The  Queen  against  The  Poor  Law  Commis- 
sioners for  England  and  Wales,  in  the 
Matter  of  the  Holborn  Union. 


^J^HE  Poor  Law  Commissioners,  by  order  under  their 
hands  and  seal,  dated  29th  March  1836,  ordered 
and  declared,  "  That  the  parishes  and  places,  the  names 
of  which,  and  the  city,  county,  or  counties  wherein  they 
are  situate,  are  specified  in  the  margin  of  this  order, 
together  with  all  hamlets,  &c.,"  shall,  on  27th  Apr.il 
next,  "  be,  and  thenceforth  remain,  united  for  the  ad- 
Upper  Liberty,  ministration  of  the  laws  for  the  relief  of  the  poor,  by 

The  commis- 

the  name  of  the  Holborn  Union,  and  shall  contribute," 
&c.,  "  in  the  proportion  of  the  several  sums  respect- 
ively set  opposite  to  the  names  of  each  parish  and  place 


The  parish  of 
St.  Andrew^ 
Holborn,  was 
divided,  under 
Stat.  13  & 
14  Car.  2.  c.I2. 
s.  21. y  into 
three  liberties, 
each  maintain- 
ing its  own 
poor ;  one  of 
which  was 
called  The 


o 


1.  St.  Andrew  Holborn 


above  Bars  united 
with  St.  George  the 
Martyr. 


13,082 


l^''  2.  The  Liberty  of  Saf-  "1 


si  oners  under 
the  Church 
Building  Act 
of  10  Ann. 
c.  11.  made  a 

CerZiberty,  i»  *e  margin,"  &c. 
^ts^oZ^e        "^^^  raargin  was  as  follows  :  — 

the  Martyr,  a 
separate  parish 
for  ecclesiastical 
purposes  only, 
under  sect.  8, 
not  separating 
it  for  other 
purposes  under 
sect.  22 ;  the 
residue  of  The 
Upper  Liberty 
was  afterwards 
called  St,  An- 
drew, Holborn, 
above  Bars. 

St.  George  the  Martyr  and  St.  Andrew  Holborn  above  Bars  were  never  separated  as 
to  the  relief  of  the  poor ;  but,  by  stat.  6  G.  4.  c.  clxxv.,  a  board  of  governors  and  directors 
of  the  poor  of  the  district  comprehending  the  two  was  to  be  chosen  in  certain  proportions 
from  each  of  the  two. 

Held,  that  St.  George  the  Martyr,  and  St.  Andrew  Holborn  above  Bars,  did  not  con- 
stitute an  union  within  sect.  32  of  the  Poor  Law  Amendment  Act,  4  8c  5  W.  4.  c.  76.  ; 
but  that  the  Poor  Law  Commissioners,  under  sect.  26,  might  form  the  district  com- 
prehending the  two  into  an  union  with  other  places,  without  the  consent  required,  in  the 
case  of  an  union,  by  sect.  32. 

Although,  in  the  order  of  the  Poor  Law  Commissioners,  and  in  several  acts  of  parliament, 
St.  George  the  Martyr  and  St.  Andrew  Holborn  above  Bars  were  spoken  of,  sometimes 
as  "  united  parishes,"  sometimes  as  "  united  for  the  purpose  of  relieving  the  poor." 

The 


o 


fron  Hill,  Hatton 
Garden,  Ely  Rents, 
and  Ely  Place. 


3,699 
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The  order  then  referred  to  stat.  10  G.  4.  c,  xxxil.  [1838.] 
(local  and  personal,  public)  {a\  and  provided  that  the    x^e  Queen 
Holborn  Union  should  not  include  the  part  of  Lincoln^s  against 

^  The  Poor  Law 

Inn  which,  by  that  act,  is  made  extra-parochial.  Commissioners, 

in  the  Matter 

The  order  also  directed  that  there  should  be  twenty       of  the 

TP!  IP  1  Holborn 

guardians  for  the  union;   namely,  fourteen  'Mor  the  Union, 
united  parishes  of  St.  Andrew  Holborn  above  Bars, 
and  St.  George  the  Martyr and  six  for  the  Liberty 
numbered  2  in  the  margin. 

In  a  subsequent  part  of  the  order,  mention  was  made 
of  "  the  workhouse  of  the  united  parishes  of  St.  Andrew, 
Holborn,  and  St.  George  the  Martyr;"  and  afterwards 
the  following  explanation  was  given  :  "  Whenever  the 
word  '  parish '  is  used  in  this  order,  it  shall  be  taken  to 
include  any  tything,  hamlet  or  place,  separately  main- 
taining its  poor,  and  hereinbefore  directed  to  be  united." 

In  Michaelmas  term  last.  Sir  F.  Pollock  obtained  a 
rule,  calling  upon  the  Commissioners  to  shew  cause 
why  a  certiorari  should  not  issue,  to  remove  their  order 
into  this  Court. 

The  notice  (served  on  the  commissioners  in  pursuance 
of  Stat.  4  &  5  4".  c.  76.  s,  106.)  purported  to  be  given 
on  behalf  of  two  persons,  one  described  as  of  Holborn 
in  the  parish  of  St.  Andre'w^  Holborn,  above  the  BarSy 
in  the  county  of  Middlesex,  and  the  other  as  of  Old 
North  Street,  in  the  parish  of  St,  George  the  Martyr,  in 
the  county  of  Middlesex,  governors  and  directors  of 
the  poor  of  the  united  parishes  of  St,  Andrew,  Holborn, 
which  lies  above  the  Bars,  in  the  county  of  Middlesex, 
and  the  parish  of  St.  George  the  Martyr  in  the  said 
county,  and  by  the  authority  and  direction  of  the  board 
of  governors  and  directors  of  the  poor  of  the  said 


(a)  See  p,  59.  note. 
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[1838.]     united  parishes.    The  grounds  of  the  application  were, 
first,  that  the  said  parishes  of  St,  Andrew,  Holborn, 

The  Queen 

against       above  the  Bars,  and  St,  George  the  Martyr,  were,  at 

The  Poor  Law        iiir^i-.r-i  i  •  i 

Commissioners,  and  long  before  the  issuing  ot  the  order,  an  union,  and 
'of  51^"^'^  the  administration  of  the  laws  for  the  rehef,  maintenance, 
^n?o°n.^  employment,  and  regulation  of  the  poor  of  the  said 
union,  at  the  time  of  making  the  order,  was  vested  in 
certain  governors  and  directors  for  the  time  being, 
nominated  and  appointed  by  virtue  of  an  act  6  G.  4. 
c,  clxxv.  (local  and  personal,  public)  («),  which  w^as  still 

ill 

(a)  The  following  are  the  local  acts  referred  to  in  this  case :  —  Stat. 
6  (?.  3.  c.  100.  is  entitled,  "  For  the  better  regulating  and  employing  the 
poor ;  and  for  cleansing,  lighting,  and  watching,  the  squares,  streets,  lanes, 
and  other  places,  within  that  part  of  the  parish  of  St,  Andrew  Holhorn 
which  lies  above  the  Bars,  in  the  county  of  Middlesex^  and  the  parish  of  St. 
George  the  Martyr,  in  the  said  county."  Sect.  1  directs  that  the  inhabit- 
ants within  the  said  part  of  the  said  parish  of  St.  Andrew^  together  with 
the  inhabitants  of  the  said  parish  of  St.  George  the  Martyr,  paying  scot 
and  bearing  lot,  shall  annually  elect  fifty  persons,  inhabitants  within  the 
said  part  of  the  said  parish  of  St.  A.  or  the  said  parish  of  St.  G.  the  M., 
to  be  governors  and  directors  of  the  poor,  together  with  certain  ex  officio 
governors  and  directors,  who  shall  make  rules,  orders,  and  regulations  for 
governing,  employing,  and  regulating  the  poor,  and  disbursing  the 
monies  to  arise  by  virtue  of  the  act.  Subsequent  sections  enact  that  the 
governors  and  directors  shall  annually  elect  sixteen  persons,  inhabiting 
&c.  (as  before),  of  whom  the  justices  shall  appoint  four  to  be  overseers ; 
and  that  the  governors  and  directors,  and  the  inhabitants  of  the  said  part 
of  the  said  parish  of  St.  A.  and  the  said  parish  of  St.  G.  the  M.,  paying 
scot  and  bearing  lot,  shall  make  poor  rates. 

Stat.  39  G.  3.  c.  41.  (local  and  personal,  public)  is  entitled  for 
better  regulating  and  employing  the  poor,  and  for  more  effectually  watch- 
ing the  squares,  streets,  lanes,  and  other  places,  within  that  part  of  the 
parish  of  St.  Andrew  Holborn  which  lies  above  the  Bars,  in  the  county 
of  Middlesex,  and  the  parish  St.  George  the  Martyr,  in  the  said  county." 
This  statute  refers  to  the  statute  last  mentioned,  which  it  repeals,  and  it 
contains  provisions  substantially  the  same,  so  far  as  the  present  case  is 
concerned. 

Stat.  6  G.  4.  c.  clxxv.  (local  and  personal,  public)  is  entitled,  "  for 
the  better  ascertaining,  charging  and  collecting  of  the  rates  for  the  relief 
of  the  poor  within  that  part  of  the  parish  of  5*^.  Andreio  Holborn  which 

lies 
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in  force;  that  the  governors  and  directors,  chosen  in  [1838.] 
pursuance  thereof,  performed  various  duties  in  virtue  " 

^  ^  _  The  Queen 

thereof ;  and  that  the  Poor  Law  Commissioners  had  not  against 

The  Poor  Law 

  Commissioners, 

in  the  Matter 
of  the 

lies  above  the  Bars  in  the  county  of  Middlesex,  and  the  parish  of  St.  Holborn 
George  the  Martyr,  in  the  said  county ;  for  the  better  maintenance,  em-  Union, 
ployment  and  regulation  of  the  poor  thereof ;  and  for  regulating  the 
nightly  watch  thereof."  Sect.  1  refers  to  and  repeals  the  act  last  men- 
tioned. Sect.  5  enacts  that  annually  "  the  inhabitants  of  the  said  part 
of  the  said  parish  of  St.  Andrew  Holborn,  and  the  said  parish  of  St. 
George  the  Martyr,  and  other  persons  assessed  to  the  relief  of  the  poor 
thereof,  shall  assemble  at  the  workhouse  belonging  to  the  said  part  of  the 
said  parish  of  St.  Andrew  Holborn  and  the  said  parish  of  St.  George  the 
Martyr,''*  and  nominate  and  elect  twenty-five  gentlemen,  not  carrying  on 
any  retail  trade,  and  twenty-five  tradesmen,  being  substantial  inhabitants 
of,  or  occupiers  of  premises  within,  the  said  part  of  the  said  parish  of  St. 
A.  H.  and  the  said  parish  of  St.  G.  the  M.,  of  whom  fifteen  gentlemen 
and  fifteen  tradesmen  shall  be  chosen  from  the  said  part  of  the  said  parish 
of  St.  A.  H.,  and  the  remaining  ten  gentlemen  and  ten  tradesmen  shall 
be  chosen  from  the  said  parish  of  St.  G.  the  M.,  who  are  to  be  governors 
and  directors  of  the  poor,  together  with  ex  officio  governors  and  directors. 
By  sect.  1 3  the  power  of  making  poor  rates  is  given  to  the  inhabitants  of, 
and  occupiers  of  premises  within,  the  said  part  of  the  said  parish  of  St. 
A.  H.  and  the  said  parish  of  St.  G.  the  M.  The  other  provisions  of  this 
statute  do  not  differ  materially,  so  far  as  the  present  case  is  concerned, 
from  those  of  the  preceding  statutes. 

None  of  the  statutes  contain  any  provision  distinguishing  the  poor  of 
St.  Andrew,  Holborn,  above  Bars,  from  those  of  St.  George  the  Martyr, 
nor  authorising  any  distinct  rate  to  be  made  for  either  of  the  two  places 
separately. 

Stat.  10  G.  4.  c.  xxxii.  (local  and  personal,  public)  is  entitled  "  for 
confirming  an  agreement  between  the  Treasurer  and  Masters  of  the 
bench  of  Lincoln  s  Inn  and  the  governors  and  directors  of  the  poor  of  the 
united  parishes  of  St.  Andrew  Holborn  above  the  Bars  and  St.  George 
the  Martyr,  Middlesex.**  This  act  recites,  that  "  a  question  has  been  of 
late  years  raised  whether  that  part  of  Lincoln's  Inn  in  the  county  of 
Middlesex,  which  is  herein-after  described,  is  or  is  not  parcel  of  that  part 
of  the  parish  of  St.  Andreiv  Holborn  which  lies  above  the  Bars  in  the 
county  of  Middlesex;  and  whereas  the  said  question  has  occasioned  much 
and  expensive  litigation  between  the  Treasurer  and  Masters  of  the  Bench 
of  the  Honourable  Society  of  Lincoln's  Inn  and  the  governors  and 
directors  of  the  poor  of  the  said  part  of  the  said  parish  of  St.  Andreiv 
Holborn  and  the  parish  of  Saint  George  the  Martyr  (such  last-mentioned 
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HOLBORN 

Union. 


[1838.]     authority  to  declare  the  parishes  and  places  united, 
without  the  consent  in  writing  of  two  thirds  of  the 

The  Queen  ^  ^ 

against       govemors  and  directors,  as  required  by  sect.  32  of  the 

The  Poor  Law  -r,       x        a  t  » 

Commissioners,  Poor  Law  Amendment  Act,  4  &  5  ^.  4.  c.  76.  Secondly, 
*of  iht^^^  that  there  was  already  a  board  of  governors*  and  directors 
of  the  poor  of  the  united  parishes  of  St.  Andrew,  Holborn, 
above  the  Bars,  and  St.  George  the  Martyr,  under  stat. 
6  G.  4.  c.  clxxv.,  which  statute  was  not  repealed,  ex- 
pressly or  impliedly,  by  the  Poor  Law  Amendment  Act 
or  otherwise.  Thirdly,  that,  by  the  order,  the  number 
of  guardians  for  the  union  w^as  decreased,  and  the  mode 
of  appointment  and  period  of  service  altered,  without 
the  consent  of  the  owners  of  property  and  rate-payers, 
in  contravention  of  sect.  41  of  the  Act.  7 
The  affidavits  in  support  of  the  rule  stated  that  the 
united  parishes  of  St,  Andrew,  Holhorn,  above  the  Bars, 
and  St,  George  the  Martyr,  were  governed  by  a  board 
of  governors  and  directors,  elected  under  stat.  6  G.  4. 
c,  clxxv.,  by  whom  the  administration  of  relief  to  the 
poor  of  the  united  parishes  was  exercised,  and  that  the 
united  parishes  appeared,  by  the  last  population  return, 
to  contain  about  27,324  inhabitants;  and  that  the 
annual  value  of  property  assessed  appeared  to  be  about 
146,700/. 

The  affidavits  in  opposition  to  the  rule  stated  that, 
from  the  ancient  books  and  records  relating  to  the 
parish  of  St.  Andrew,  Holborn,  the  ancient  rate-books 
thereof,  and  various  other  documents,  it  appeared  that, 


parish  having  long  since  been  united  with  the  said  part  of  the  said  parish 
of  St.  Andrew  Holborn  for  the  purpose  of  relieving  the  poor  and  some 
other  parochial  purposes)  :  "  it  then  enacts  that  a  part  of  Lincoln's  Inn, 
therein  described,  shall,  M'ith  certain  qualifications,  be  deemed  extra- 
parochial. 

from 
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from  the  reign  of  Queen  Elizabeth  down  to  the  passing  [1838.] 
of  Stat.  13     14!  C,  2,  c.  12.,  the  district  now  containing  . 

°     The  Queen 

St,  Andrew,  Holborn,  above  the  Bars,  and  St,  George  the  against 
Martyr,  formed  part  of  the  parish  of  St,  Andrew,  Commissioners, 
Holborn,  which  was  a  single  parish  for  all  purposes,   ^"  *of  the "^'^ 
whether  parochial  or  ecclesiastical.    That,  shortly  after  "^nkm!^ 
the  passing  of  stat.  13  &  14!  C.  2.  c,12,{a),  the  said 
parish  of  St.  Andrew,  Holborn,  was,  for  the  more  conve- 
nient relief  of  the  poor  therein,  divided  into  three  town- 
ships or  liberties,  called,  severally,  the  Upper  Liberty, 
the  Lower  Liberty,  and  the  City  Liberty,  the  first  two 
liberties  lying  in  the  county  of  Middlesex,  the  last  in  the 
city  of  London;  that  separate  overseers  and  other  paro- 
chial officers  were  thenceforward  chosen  for  the  three 
Liberties,  but  that  the  parish  remained  entire  and  un- 
divided.   The  Upper  Liberty  constituted  the  district 
afterwards  denominated  the  parish  of  St,  George  the 
Martyr,   and   St,  Andrew,  Holborn,  above   Bars  [b). 
Shortly  after  the  passing  of  stat.  10  Ann,  c.ll,(c),  the 

com- 

(a)  By  stat.  13  &  14  C  2.  c.  12.  5.  21.,  reciting  that  the  inhabitants 
of  the  counties  there  mentioned,  by  reason  of  the  largeness  of  the  parishes 
within  the  same,  could  not  reap  the  benefit  of  stat.  43  Eliz.  c.  2.,  it 
was  enacted  that  the  poor,  &c.,  within  every  township  or  village  within 
the  several  counties  aforesaid  should  be  maintained,  &c.,  within  the 
several  townships  and  villages  wherein  they  should  inhabit  or  be  settled ; 
and  overseers  be  chosen  within  the  several  townships,  &c.  This  pro- 
vision extends  to  all  the  counties  in  England  and  Wales,  1  Nol.  P.  L. 
p.  10.  (ed.  4.). 

(6)  The  district  numbered  1  in  the  margin  of  the  order  of  the  Com- 
missioners. It'  appeared  also,  by  the  affidavits,  that  the  Lower  Liberty 
was  identical  with  the  district  numbered  2  in  the  margin  of  the  order. 

(c)  Stat.  10  Ann.  c.  11.  s.  8.  enables  certain  commissioners  "to  describe 
and  ascertain  the  true  limits  and  bounds  of  the  site  of  and  belonging  to 
each  such  new  church "  (built,  or  converted  into  a  parochial  church, 
under  the  act)  "  and  house  for  the  habitation  of  the  minister  of  such  new 
church,  and  for  such  church-yards  or  cemeteries  for  each  respective 
parish,  and  also  the  district  and  division  of  each  parish  that  shall  be 

appointed 
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[1838.]     commissioners  appointed  under  that  act  declared,  &c., 
Th^o"^      aS^.  George's  chapel,  in  the  Upper  Liberty,  a  parochial 
against      church,  by  the  name  of  St.  George  the  Marti/r,  and  set 

The  Poor  Law  . 

Commissioners,  out  and  ascertamed  the  district  which  was  to  become 
of  the       the  parish  for  the  said  church.   This  district  was  a  part 
^nk)n^^     of  the  Upper  Liberty,  and  was  thenceforth  called  the 
parish  of  St.  George  the  Martyr.    The  residue  of  the 
Upper  Liberty  was  thenceforth  called  St.  Andreiv,  Hol- 
born,  above  the  Bars,    The  whole  of  the  Upper  Liberty, 


appointed  for  every  church  to  be  erected  or  constituted,  pursuant  to  this 
act,"  or  Stat.  9  Ann.  c.  22.  ;  and  every  such  district  or  division  so  set 
out,  ascertained,  and  appointed,  as  aforesaid,  for  a  new  parish,  shall,  from 
and  for  ever  after  the  inrolment  of  such  instrument,  and  the  consecration 
of  such  new  church,  appointed  or  intended  for  such  district  or  division, 
be,  and  be  deemed  and  taken  to  be  of  itself  a  distinct  parish,  to  all  intents 
and  purposes  whatsoever,  except  as  touching  church  rates,  the  relief  of  the 
poor,  and  rates  for  the  highways,  as  is  hereinafter  provided ;  and  the 
inhabitants  within  the  distinct  limits  of  every  such  new  parish,  shall  from 
thenceforth  be  the  parishioners  thereof,  and  subject  and  liable  to  such 
taxes,  assessments,  rates  for  the  poor,  cleansing  the  streets,  and  other 
duties  within  the  said  new  parish,  in  like  manner  as  inhabitants  in  the 
parish  from  which  such  new  parish,  or  the  greater  part  thereof,  was 
divided  and  taken,  are  subject  or  chargeable  to  the  same;  and  shall 
within  the  space  of  one  month  next  after  the  consecration  of  such  new 
church,  in  every  such  new  intended  parish  respectively,  be  divided  and 
exempt  from  such  parish  or  parishes  from  which  the  same  shall  be  so 
taken,  and  from  bearing  any  such  offices  or  charges,  and  from  all  de- 
pendencies and  contributions  for  or  in  respect  thereof,  except  as  is  hereby 
otherwise  enacted  or  provided."  Sect.  22  enacts  that  it  shall  be  lawful 
for  the  commissioners,  with  the  consent  of  the  parties  therein  named, 
to  make  an  effectual  and  perpetual  division  of  such  parishes  or  districts 
so  divided,  as  to  the  church  rates,  relief  of  the  poor,  and  rates  for  the 
highways,  and  other  parish  rates  within  the  same  respectively,  and  to 
limit  and  settle  any  certain  annual  sum  or  consideration  for  or  in  respect 
thereof,  or  for  equality  of  such  division,  where  there  shall  be  occasion  j 
and  such  division  and  settlement  so  made,  shall  be  for  ever  after  binding, 
effectual,  and  conclusive,  to  all  persons,  intents  and  purposes  whatsoever." 
Sect.  23  enacts  that,  in  the  mean  time  and  until  such  agreement,  "  the 
church  rates,  poor  rates,  and  rates  for  the  highways,  and  other  parish 
rates,  shall  be  assessed  and  levied  within  and  through  all  parts  and  dis- 
tricts which  do  now  belong  to  such  present  parish." 

thenceforth 
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thenceforth  containing  two  members,  namely  the  parish  [1838.] 
of  St'  Geors^e  the  Martyr,  and  St,  Andreiso,  Holborn, 

,               ,                                   .      .  The  Queen 

above  the  Bars,  continued  united  for  all  but  ecclesiastical  against 

The  Poor  Law 

purposes;  and  no  separation  was  ever  made  between  Commissioners, 

them  as  to  the  relief,  &c.,  of  the  poor ;  which  remained  ^°  t^e^"^"^ 

(except  so  far  as  altered  by  the  local  acts  {a))  on  the  Uni^on.^ 
same  footing  ever  since  the  division  into  liberties,  before 
mentioned,  under  stat.  13  &  14  C.  2.      12.  5.  21.  In 
Hilary  term,  1838,  January  18th, 


Sir  tZ  Camphell,  Attorney-General,  Sir  W,  Follett, 
Wightma7i,  and  Tomlinson,  shewed  cause.  This  order 
is  warranted  by  sect.  26  of  the  Poor  Law  Amendment 
Act,  Stat.  4  &  5  4.  c.  76.  The  district  composed 
of  St,  George  the  Martyr,  and  St,  Andre'iX),  Holborfi, 
above  Bars,  is  a  district  maintaining  its  own  poor,  and, 
as  such,  falls  within  the  interpretation  of  "  parish " 
in  sect.  109,  "parish,"  &c.,  "or  any  other  place,  or 
division  or  district  of  a  place,  maintaining  its  own  poor.'* 
It  is  contended,  on  the  other  side,  that  this  district 
constitutes  an  union  within  the  meaning  of  sect.  32, 
and  that,  therefore,  no  addition  can  be  made  to  it  with- 
out the  consent  of  two  thirds  of  the  existing  guardians. 
But,  inasmuch  as  the  two  members  of  this  district  were 
never  separate,  so  far  as  respects  the  maintenance  of  the 
poor,  and  have  been  divided  from  each  other  for  eccle- 
siastical purposes  only,  the  two  together  cannot  form  an 
union.  By  sect.  109,  "union"  means  any  number  of 
parishes  united  for  any  purpose  whatever  under  the 
Poor  Law  Amendment  Act,  or  incorporated  under 
Gilbert's  Act,  stat.  22  G.  3.  c.  83.,  "  or  incorporated  for 
the  relief  or  maintenance  of  the  poor  under  any  local 

(a)  See  ante,  p.  58.  note  (a). 
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[1838.]     act."    Now  it  is  not  pretended  that  this  district  is  an 
union  under  either  of  the  first  two  descriptions.  Neither 

The  Queen     ^  ^ 

against       is  it  one  Under  the  third.    The  division  made  under  the 

The  Poor  Law 

Commissioners,  authority  of  stat.  13  &  14  C  2.  c,  12.  5.  21.  did  not 

in  the  Matter  ,  ,  p   ,       , .     .  . 

of  the  separate  the  two  members  or  the  district  in  question, 
Unfon!^  but  only  separated  the  whole  district  from  the  rest  of 
the  ancient  parish  of  St.  Andrew,  Holborn,  Then  the 
two  members  were  separated,  for  ecclesiastical  purposes, 
under  the  provisions  of  stat.  10  Ann,  c.  11.  5.  8.  But 
that  section,  and  sect.  23,  distinctly  provide  that  the 
separation  shall  not  make  the  parishes  distinct,  touching 
the  relief  of  the  poor,  unless  a  separation  take  place 
according  to  sect.  22  of  the  same  statute,  which  has 
not  been  done  here.  And  it  appears  that  in  fact  the 
two  members  of  the  district  have  never  maintained  their 
poor  separately.  St,  George  the  Martyr  is,  indeed,  in 
an  ecclesiastical  sense,  a  distinct  parish,  by  operation  of 
stat.  10  Ann,  c.  11.  s,S,;  St,  Andrew,  Holborn,  above 
Bars,  is  not  a  distinct  parish  even  in  that  sense.  The 
two  are,  it  is  true,  often  spoken  of,  both  in  common 
parlance,  and  incidentally  in  acts  of  parliament,  as 
united  parishes ;  but  that  is  merely  an  inaccuracy  of 
expression.  Then  stat.  6  G.  4.  c,  clxxv.  gives  directions 
for  the  government  of  the  poor  in  the  district ;  and  it 
provides  for  the  appointment  of  governors  and  directors 
of  the  poor  :  the  governors  and  directors  are,  it  is  true, 
distributed  in  a  certain  proportion  between  the  two 
members  of  the  district ;  but  the  whole  body  jointly 
manages  the  whole  body  of  the  poor  of  the  whole  dis- 
trict, and  the  rates,  &c.,  are  still  joint ;  so  that  the  two 
members  of  it  do  not  separately  maintain  their  own 
poor,  nor  are  they  incorporated  for  the  maintenance  of 
the  poor,  inasmuch  as  they  were  not,  for  that  purpose, 

previously 
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previously  distinct.    It  is  therefore  simply  the  case  of  a  [1838.] 
district  under  a  local  act.  which  may  be  united  with    ^,  ~ 

The  Queen 

others,  as  was  decided  in  the  case  of  Bex  v.  The  Poor  against 

The  Poor  Law 

LaiS)  Commissioners^  in  the  Matter  of  The  WJiitechapel  Commissioners, 

.    .  in  the  Matter 

Union  (a).    The  language  of  the  commissioners  order       of  the 
seems  to  have  given  rise  to  this  application  :  the  district  ^nbn^^ 
is  there  called  "  united  parishes and  that,  in  some 
sense,  is  correct:  but  it  cannot,  at  any  rate,  have  the 
effect  of  changing  the  legal  relation  of  the  two  members 
of  the  district. 


Sir  F.  Pollock,  Erie,  Busby,  and  Thomas,  contra.  The 
question  is,  simply,  whether  St.  Andrew,  Holborn,  above 
Bars,  and  St,  George  the  Martyr,  constituted  an  union 
within  the  meaning  of  sect.  32.  The  interpretation 
clause,  sect.  109,  cannot,  at  any  rate,  be  used  to  restrict 
the  meaning  of  the  w^ord  ;  its  object  was  merely  to  com- 
prehend, within  the  previous  enacting  clauses  of  the  sta- 
tute, cases  which,  in  the  common  sense  of  the  terms  used, 
might  have  been  excluded.  It  was  necessary  for  this 
purpose ;  and,  on  referring  to  the  interpretations  given, 
it  will  appear  throughout  that,  in  fact,  the  object  of  the 
clause  was  to  enlarge  the  meaning  of  the  words  inter- 
preted. A  strict  application  of  sect.  109.  is  out  of  the 
question ;  the  word  "  incorporation,"  in  its  strict  legal 
sense,  is  inapplicable  to  unions  formed  under  stat. 
4}  h  5  W.  4.  c.  76.  Neither  can  the  meaning  of  the 
legislature  be  interpreted  by  facts  drawn  from  a  research 
into  obscure  parts  of  the  history  of  the  parishes.  It  must 
have  been  meant,  by  "  union,"  to  refer  to  every  case  in 
which  parishes,  &c.,  were  united,  in  the  ordinary  meaning 


Vol.  VI. 


(a)  Ante,  p.  34. 
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[1838.]     of  the  word,  and  the  understanding  entertained  in  the  re- 
The  Queen    ^P^^^^^^  places  themselves.  Now  there  can  be  no  question 
against      that  these  districts,  or  parishes,  do,  in  the  common  sense 

The  Poor  Law  ... 

Commissioners,  of  the  word,  unite  to  maintain  their  poor.    And  this  is 

in  the  Matter  i  •        i         •  p 

of  the  the  language  used  respectmg  them  m  numerous  acts  oi 
^nioru^  parliament.  Thus,  stat.  10  G,  4.  c.  xxxii.,  which  was 
passed  to  put  an  end  to  the  disputes  between  the  par- 
ishes and  Lincoln's  is  entitled  "  An  act  for  con- 
firming an  agreement  between  the  treasurer  and  masters 
of  the  bench  of  Lincoln's  Inn  and  the  governors  and 
directors  of  the  poor  of  the  united  parishes  of  St.  An- 
drew Holborn  above  the  Bars  and  St,  George  the  Mar- 
tyr and  the  recital  has  the  following  expression,  "the 
governors  and  directors  of  the  poor  of  the  said  part" 
(that  is,  above  the  Bars)  "  of  the  parish  of  St,  Andrew 
Holborn  and  the  parish  of  St,  George  the  Martyr  (such 
last-mentioned  parish  having  long  since  been  united  with 
the  said  part  of  the  said  parish  of  St,  Andrew  Holborn 
for  the  purpose  of  relieving  the  poor  and  some  other 
parochial  purposes)."  So,  in  the  general  paving  act  of 
11  G.  3.  c,  22.,  the  first  section  speaks  of  "  the  parishes 
of  St,  Andrew^  Holborn^  above  the  Bars^  and  St,  George 
the  Martyr:'   The  local  acts,  6  G.  3.     100.,  39  G.  3. 

41.,  and  6  G.  4.  c,  clxxv.,  have,  in  the  ordinary  sense 
of  the  words,  the  effect  of  uniting  these  districts  for  the 
relief  of  the  poor.  The  commissioners  themselves  treat 
them  as  united ;  for,  in  their  order,  they  order  and  de- 
clare "  that  the  parishes  and  places,  the  names  of  which," 
&c.,  "  are  specified  in  the  margin  of  this  order,"  shall  be 
united ;  and,  in  the  margin,  they  specify  "  St.  Andrew 
Holborn  above  Bars  united  with  St.  George  the  Martyr." 
Afterwards  they  call  them  "  the  united  parishes."  It 
may  be  said  that  the  language,  in  all  these  instances,  is 

founded 
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founded  on  a  mistake:  but  it  shews,  at  any  rate,  the  ge-  [1838.] 
neral  and  popular  understanding.    Under  stat.  10  Ami,  ^ 
c.ll.  s, 22.,  there  was  a  power  to  sever  these  districts  as  to  against 

.  The  Poor  Law 

the  maintenance  of  the  poor,  which  power  is  put  an  end  Commissioners, 

,      ,     1       ,  r      ^     •  -  •  PI  i'l  the  Matter 

to  by  the  local  acts  for  the  joint  maintenance  ot  the  poor  ;  of  the 
that  must  be  considered  as  a  species  of  union  of  the  Union! 
two  for  the  purpose.  The  Court,  in  its  judgment  in 
Rex  V.  The  Poor  Law  Commissioners^  in  the  Matter  of  The 
Whitechapel  Union  (a),  especially  recognised  the  impro- 
priety of  forming  large  parishes  with  others  into  an 
union.  Here  there  are  already  fifty  elected  governors 
and  directors  of  the  poor,  besides  those  who  are  so  ex 
officio ;  in  the  case  of  St.  Pancras  there  were  only  forty. 
The  affidavits  shew  the  district  to  be  very  populous. 
Under  the  order  of  the  commissioners  there  will  be  but 
fourteen  guardians  for  the  original  united  district,  and 
but  twenty  for  the  whole  new  union.  And  the  objection 
which  prevailed  most  strongly  in  Pea;  v.  The  Poor  Law 
Commissioners,  in  the  Matter  of  the  Parish  of  St.  Pan-- 
eras  [b\  that  the  commissioners  ought  not  to  have  the 
power  of  repealing  acts  of  parliament,  applies  forcibly 
here,  where  so  many  local  acts  exist.  The  stat.  4  & 
5  W.  4.  c.  76.  is  framed  throughout  on  the  principle  of 
respecting  existing  authorities. 

Lord  Denman  C.  J.  The  order  of  the  commissioners 
purports  to  be  made  under  sect.  26  of  stat.  4  &  5  W.  4;. 
c,  76. ;  the  objection  arises  upon  sect.  32,  the  objectors 
contending  that  St.  Andrew,  Holborn,  above  Bars,  and 
St,  George  the  Martyr,  constitute  an  union  within  sect.  32, 
and  that,  therefore,  the  consent  required  by  that  section 

(a)  Ante,  p.  53.  (i)  Ante,  p.  1. 

F  2  ought 
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[18S8.]  ought  to  have  been  obtained.  The  words  of  the  ex- 
^,   ~         ception  in  sect.  32  are  "except  when  united  for  the 

I  he  Q.UEEN 

against      purposes  of  Settlement  or  rating."    It  is  said  that  the 

The  Poor  Law     .     .  ,  ^ 

Commissioners,  district  Comprehending  St,  Andreiv,  Holborn,  above  Bars, 

in  the  Matter         t  a  r     -n/r  •  i  i 

of  the  and  St.  (jreorge  the  Martyr^  is  withm  this  exception,  be- 
Union.  cause,  in  various  acts  of  parliament,  the  legislature  has 
used  expressions  apparently  recognising  the  members  of 
this  district  as  an  union.  We  have  already  pronounced 
two  decisions  on  different  sections  of  the  act :  but  neither 
of  these  appears  to  me  applicable  to  the  present  question. 
The  first  (a)  only  decided  that,  where  a  parish  has 
guardians  under  a  local  act,  the  commissioners  could 
not,  under  sect.  39,  direct  an  election  of  guardians 
according  to  the  Poor  Law  Amendment  Act.  But  we  are 
pressed  with  the  argument  that,  in  the  second  case  (5), 
we  used  expressions  implying  that  the  size  and  popula- 
tion of  parishes  furnish  a  reason  against  allowing  the 
commissioners  power  to  unite  them  to  others ;  and  it 
seems  to  have  been  assumed  that  we  were  prepared  to 
interpret  the  act  differently,  according  to  the  differences 
which  we  might  find,  in  these  respects,  between  the 
several  parishes.  We  said,  however,  nothing  of  this 
sort :  we  only  suggested  a  reason  which  might  have 
induced  the  legislature  to  exempt  fi-om  the  operation  of 
sect.  39  parishes  so  large  as  to  have  required  local 
boards.  We  disclaim  altogether  the  assumption  of  any 
right  to  assign  different  meanings  to  the  same  words  in 
an  act  of  parliament  on  the  ground  of  a  supposed 
general  intention  in  the  act.    We  find  it  necessary  to 

(a)  "Rex  V.  The  Poor  Law  Commissioners,  in  the  Matter  of  the  Parish  of 
St.  Pancras,  ante,  p.  1. 

(6)  Rex  V.  The  Poor  Law  Commissi  onerSf  in  The  Matter  of  the  White 
chapel  Union,  ant^,  p.  34. 

give 
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give  a  fair  and  reasonable  construction  to  the  language  [1838.] 
used  by  the  legislature ;  but  we  are  not  to  assume  the 

.  .  The  Queen 

unwarrantable  liberty  of  varying  that  construction  for  against 

p       I  .        I  .  .  ,  .  The  Poor  Law 

the  purpose  or  making  the  act  consistent  with  any  views  Commissioners, 
of  our  own.  It  is  then  said  that  we  have  recognised  the  of  the 
general  policy  of  the  act  to  be,  not  to  interfere  with  "^nSrT^ 
existing  authorities.  That  we  do  not  deny ;  and,  in  the 
first  case  (a),  we  carried  this  principle  of  interpretation 
to  a  considerable  extent.  But  we  must  look  at  the 
actual  state  of  things,  and  not  be  governed  merely  by  , 
words  :  we  are  to  see,  not  whether  this  has  been  called 
an  union,  but  whether  it  be  one  within  the  meaning  of 
the  act.  Now  we  have  nothing  to  resort  to  but  the 
109th  section.  The  district  in  question  is  clearly  not  an 
union  under  the  provisions  of  this  act,  nor  under  stat. 
22  G.  3.  c,  83.  Then  is  it  "  any  number  of  parishes,'* 
^'incorporated  for  the  relief  and  maintenance  of  the 
poor  under  any  local  act  ?  "  Now  what  is  a  parish  ? 
"Any  parish,  city,  borough,  town,  township,  liberty, 
precinct,  vill,  village,  hamlet,  tithing,  chapelry,  or  any 
other  place,  or  division  or  district  of  a  place,  maintain- 
ing its  own  poor,  whether  parochial  or  extra-parochial." 
Under  this  restriction,  is  the  word  "  parish,"  as  descrip- 
tive of  a  place  maintaining  its  own  poor,  applicable 
either  to  St,  Andrew,  Holborn,  above  Bars,  or  to  Sf, 
George  the  Martyr  ?  Each  member  is  no  more  than  a 
part  of  a  large  district,  the  whole  of  which  originally 
maintained  its  own  poor;  but  neither  of  these  two 
members,  now  said  to  be  united,  ever  was  a  separate 
parish  in  any  other  than  an  ecclesiastical  sense.  It  is 
perfectly  clear  that  the  exception  does  not  apply ;  and  we 

(a)  -Reo?  V.  The  Poor  Law  Commissioners,  in  the  Matter  of  the  Parish  of 
St.  Pancras,  ante,  p.  1, 

F  3  are 
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[1838.] 


The  Queen 


The  Poor  Law 
Commissioners, 
in  the  Matter 
of  the 

HOLBORN 

Union, 


are  therefore  bound  to  say  that  the  certiorari  cannot  be 
granted,  the  objection  to  the  order  having  been  satis- 
factorily answered* 

LiTTLEDALE  J.  It  appears  that  the  parish  of  St. 
Andrew,  Holhorn,  before  the  time  of  Charles  II.,  was  a 
single  parish  maintaining  its  own  poor;  that  it  was  after- 
wards, under  the  provisions  of  stat.  IS  &  14  C.  2.  c,l2, 
5.  21.,  divided  into  three  Liberties,  one  of  which  was  the 
Upper  Liberty,  each  of  the  three  Liberties  having  separate 
overseers,  and  being  in  the  nature  of  a  distinct  township. 
Then,  under  the  Church  Building  Act  of  10  Ann,  c,  II. 
5.  8.,  commissioners  were  authorised  to  ascertain  the 
district  and  division  of  each  parish  to  be  appointed  for 
every  church  to  be  erected  or  constituted  under  the  act ; 
and  every  such  district  was  to  be  a  distinct  parish,  ex- 
cept as  touching  church  rates,  the  relief  of  the  poor, 
and  rates  for  the  highways.  Under  this  section,  the  dis- 
trict was  divided  into  two  members,  the  new  parish  of 
St,  George  the  Martyr,  and  the  remaining  part  of  the 
Liberty,  called  St,  Andrew,  Holhorn,  above  Bars,  By 
sect.  22  of  the  same  act,  the  commissioners  were  en- 
abled, with  the  consent  of  certain  parties,  to  make  these 
districts  distinct  parishes  for  all  purposes  ;  but  that  has 
not  been  done,  so  that  the  case  falls  only  under  sect.  8.  (a), 
Down  to  the  passing  of  the  Poor  Law  Amendment  Act, 
the  inhabitants  of  the  whole  Liberty  were  jointly  rated, 
and  maintained  their  poor  jointly.  It  is  true  that,  in  the 
intermediate  time,  local  acts  passed  distributing  the 
appointment  of  the  persons,  who  were  to  superintend 
the  relief,  between  the  different  members  of  the  district ; 


(a)  See  also  ss.  23,'  25. 


and 


HOLBORN 

Union. 
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and  the  legislature  has,  in  some  instances,  used  language  [1838.] 
apparently  recognising  the  two  members  as  distinct  pa-  ^ 
rishes.  But  such  expressions  cannot  vary  the  fact.  Stat.  against 

The  Poor  Law 

10  Ann,  c.  11.  does  not  make  the  two  members  separate  Commissioners, 
parishes  for  the  maintenance  of  the  poor;  and  the  local  ofthe"^'^' 
acts  do  no  more  than  determine  in  what  way  the  relief 
jointly  given  to  the  poor  of  the  whole  district  shall  be  su- 
perintended, by  directing  in  what  proportions  each  part 
shall  choose  the  persons  who  are  to  superintend.  Now, 
looking  at  sect.  109  of  stat.  4?  &  5  4<.  c.  76.,  this  whole 
district  seems  to  me  to  be  clearly  a  "  parish,"  maintaining 
its  own  poor.  Is  it  then  an  union  ?  By  the  same  section 
it  is  not  an  union,  unless  it  consist  of  a  "  number  of 
parishes''  "incorporated  for  the  relief  or  maintenance 
of  the  poor  under  any  local  act."  That  is  clearly  not  the 
case.  This  is,  therefore,  an  order  made  duly  under 
section  26. 


Williams  J.  The  question,  as  appears  by  the 
ground  taken  on  both  sides,  is  a  very  short  one.  It 
is,  whether  the  places  in  question  form  an  union  within 
the  proviso  of  sect.  32.  My  opinion  is  that  they  do 
not.  Two  kinds  of  division  are  brought  under  our 
notice ;  one  a  division  made  under  the  authority  of  stat. 
13  &  14  Car,  2.  c.  12,  5.  21.,  for  the  separate  maintenance 
of  the  poor;  the  other  under  the  authority  of  stat. 
10  Ann,  c,  11.  s,  8.,  for  ecclesiastical  purposes  only. 
The  latter  of  these  divisions  is  the  only  one  under  which 
the  district  in  question  has  been  divided.  St,  George 
the  Martyr  is  therefore  a  parish  for  ecclesiastical  pur- 
poses only.  Had  the  provisions  of  sect.  22  of  stat. 
10  Ann.  c,  11.  been  carried  into  operation,  I  admit  that 
it  would  have  been  a  separate  parish  for  all  purposes  ; 

F  4  but 


72  [CASE  IN  HILARY  TERM 

[1838.]  but  that  has  not  been  done.  With  reference  to  the 
^,   ~         maintenance  of  the  poor,  the  division  effected  no  alter- 

The  Q.UEEX  ^  ' 

against      ation ;  therefore  St.  Georg^e  the  Martyr  is  not  a  parish 

The  Poor  Law      .  a  r 

Commissioners,  with  reference  to  the  maintenance  of  the  poor.  With 

in  the  Matter  .  .  . 

of  the  respect  to  the  remammg  part  of  the  question,  I  cannot 
^nfon^^  agree  with  the  argument  in  support  of  the  rule,  that  we 
are  not  look  to  sect.  109  for  the  interpretation  of  the 
term  "union."  We  there  find  the  definition  of  the 
word,  as  used  in  the  act ;  and  the  question  is,  whether 
this  district  comprehend  any  number  of  parishes  (mean- 
ing, as  before  defined,  divisions  maintaining  their  own 
poor)  incorporated  for  the  relief  or  maintenance  of  the 
poor  under  any  local  act.  This  is  not  such  an  union, 
under  either  stat.  13  &  14^  C.  2.  c.  12.  5.21.,  or  stat. 
10  Ann,  11.  5.  8.  Complaint  is  made  that  antiquated 
documents  have  been  resorted  to  for  the  purpose  of 
contradicting  the  inference  from  the  language  used  in 
acts  of  parliament :  but  they  have  been  resorted  to  only 
for  the  purpose  of  shewing,  from,  the  history  of  the 
parish  antecedent  to  those  acts,  that  the  district  has 
never  been  divided  except  for  ecclesiastical  purposes.  I 
am  of  opinion,  therefore,  that  sect.  26  authorises  what 
the  commissioners  have  done,  and  that  their  authority  is 
not  interfered  with  by  sect,  32. 

Coleridge  J.  This,  unless  I  am  mistaken,  is  one  of 
the  clearest  and  shortest  points  ever  presented.  The 
whole  question  is,  what  is  the  proper  description  of  that 
district  which  is  named  in  the  title  of  stat.  6  G.  4. 
c.  clxxv.  If  it  be  a  district  consisting  of  two  members 
forming  an  union  within  sect.  32  of  stat.  4  &  5  4. 
c.  76.,  the  order  of  the  commissioners  is  not  valid ;  if 
there  be  no  such  union,  then  the  order  is  valid  under 

sect. 
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sect.  26.    In  support  of  the  rule,  two  main  propositions  [1838.] 
were  relied  upon.    The  first  was,  thart  the  information  " 

^  ^  ^  The  QuEEJT 

produced  on  the  other  side  was  antiquated,  and  not  against 

.  The  Poor  Law 

generally  known,  and  could  not  have  been  in  tne  Commissioners, 
contemplation  of  the  legislature,  and  ought  not  to  ^of  thl^"^^ 
be  acted  ^upon  by  the  commissioners.  But  we  cannot  ^n?on7 
proceed  on  that :  we  have  only  to  say  whether  the  in- 
formation be  correct  in  fact.  The  other  argument  is^ 
that  the  interpretation  clause  cannot  have  the  effect  of 
restraining  the  sense  of  the  vs^ords  used,  or  of  ex- 
cluding the  popular  understanding  of  them.  Whether 
districts  can  be  united  which  never  were  separate,  is 
not  material.  Decide  that,  if  you  please,  most  favour- 
ably for  the  parties  supporting  the  rule.  Still  there 
must  be  a  plurality  of  that  which  is  interpreted  to  mean 
a  "  parish."  Now  take  the  first  and  last  clauses  of  the 
interpretation  of  "union'*  in  sect.  109.  St,  George  the 
Martyr  might  indeed  satisfy  the  word  *'  parish  "  within 
the  first  clause ;  but  does  it  come  within  the  last  clause  ? 
Does  it  maintain  its  own  poor  ?  And  where  is  the  other 
place  maintaining  its  own  poor  ?  It  is  clear,  from  the 
history  of  the  place  both  before  and  after  the  passing  of 
Stat.  13  &  14  C  2.  c.  12.,  that  St,  Andrew,  Holhorn^  above 
Bars,  never  did  maintain  its  own  poor.  Therefore? 
whatever  extent  of  signification  be  given  to  the  word 
"  union,"  there  were  not  in  this  district  materials  to 
form  one. 

Rule  discharged  without  costs  (a). 

(a)  On  the  16th  of  December  1837,  Frewin  and  Soutkgate,  two  of  the 
governors  and  directors  before  mentioned  (see  p.  57)  filed  their  bill  in 
Chancery  against  the  Poor  Law  Commissioners  and  the  Guardians  of 
the  Holborn  Union,  praying  that  the  Poor  Law  Commissioners  might 
be  ordered  to  rescind  their  order  for  forming  the  union,  and  a  certain 
order  made  by  them  for  enlarging  the  Holborn  workhouse  for  the  pur- 
poses 


74. 


[CASE  IN  HILARY  TERM.] 


[1838.] 


poses  of  the  union ;  and  that  it  might  be  decreed  that  the  defendants 
had  no  power  or  authority  to  alter  or  enlarge  the  workhouse,  and  that 
The  Q,UEEN     they  might  be  restrained  therefrom. 

against  Xhe  defendants  demurred  to  the  bill,  for  want  of  jurisdiction  and  want 

The  Poor  Law  _ 
Commissioners,  of  equity, 
in  the  Matter 

of  the 


HoLBORN 

Union. 


The  demurrer  was  argued  before  the  Vice- Chancellor,  Sir  i.  Shad- 
well,  on  the  23d  of  December  1837,  when  his  Honor  overruled  the  de- 
murrer, and  the  injunction  issued  as  of  course. 

On  appeal  from  this  decision  to  Lord  Chancellor  Cottenhani)  his  Lord- 
ship, on  the  27th  of  January  1838,  gave  judgment,  allowing  the  de- 
murrer, and  dissolving  the  injunction  with  costs,  thereby  overruling  the 
decision  of  the  Vice- Chancellor. 
His  Lordship  said  — 

1st.  That,  to  justify  the  interposition  of  the  Court,  the  Plaintiffs  must 
shew  that  the  Commissioners  had  exceeded  their  authority ;  that  this,  so 
far  as  regarded  the  formation  of  the  union,  was  attempted  to  be  shewn 
only  from  the  local  act ;  and  that,  looking  at  this  act^  he  was  clearly  of 
opinion  that  the  Commissioners  had  power  to  form  the  union,  and  that, 
therefore,  there  was  no  excess  of  authority  in  this  respect. 

2d.  That,  if  he  had  thought  otherwise,  he  should  have  been  bound  by 
the  decision  of  the  Court  of  Queen's  Bench. 

Sd.  That  another  point  raised  by  the  bill,  —  namely,  whether,  assuming 
the  order  of  the  Commissioners  for  the  formation  of  the  union  to  be 
valid,  they  had  the  power  which  they  had  assumed  as  to  the  work-house, 
. —  depended  on  the  clauses  of  the  Poor  Law  Amendment  Act,  4  & 
5  W.  4.  c.  76.  ;  and,  after  commenting  on  ss.  21,  23,  24,  26,  28,  38, 
109,  he  said  that  it  was  clear  that  the  Commissioners,  through  the 
guardians  of  the  union,  had  the  power  which  they  had  assumed. 

4th.  That,  as  long  as  the  commissioners  confined  themselves  to  acts 
within  their  jurisdiction,  the  Court  of  Chancery  would  not  interfere,  or 
examine  into  the  question  whether  they  had  used  their  discretion  judi- 
ciously ;  but  that,  if  they  exceeded  their  jurisdiction,  the  Court  would 
treat  them  as  persons  dealing  with  property  without  legal  authority. 

(From  the  notes  of  the  counsel  engaged  in  the  proceedings  in  Chan- 
cery.) 
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Shaw  against  Robberds,  Hawkes,  and  Stone.  Wednesday, 

January  11th* 

A  SSUMPSIT  on  a  policy  of  insurance  against  fire. 

Plaintiff  in- 

The  first  count  set  out  the  policy,  dated  29th  ag^insr^rby 
March  1830,  which  stated  that  the  plaintifF  had  paid  'X^^^^^^^'^'' 
to  the  Norwich  Union  Fire  Insurance  Society  3/.  155.,  f.^-' J"^^"^. 

'  kiln  for  drying' 

as  premium  for  insuring^  2500/.  on  the  property  in  the       in  use," 

I.     X  communicating 

policy  mentioned ;   that   the  defendants,  being  three  therewith.  By 

the  conditions 

directors,  whose  hands  were  subscribed  to  the  policy,  of  insurance, 
agreed  that,  while  the  premium  should  be  paid,  the  to^rfOTfeiTe^d 
capital  stock  and  funds  of  the  society  should,  according  buiWiVgs^were 
to  the  deed  of  settlement  thereof,  be  liable  to  make  good  gcHbedTlnd  the 
all  loss  by  fire  to  the  property  therein  described,  not  ^^^^^^  carried 

1      i.      ./  0n  therein  spe- 

exceeding  1400/.,  "on  a  granary  divided  in  the  middle  cifiedj  and,  if 

^  ^  any  alteration 

by  a  party  wall,  with  a  counting-house  at  the  west  end,  were  made  in 

11        1  p  1    •  1        11  11  1  M     ^.  building,  or 

all  under  one  root,  brick  and  slate,  and  also  a  kiln  tor  the  risk  of  fire 

drying  corn  in  use,  attached  to  the  outward  walls  of  the  alteration'  &c. 

granary,  and  communicating  therewith  by  one  door,  the  notifi^^ed^rnd 

kiln  built  entirely  of  brick  and  iron,  and  tiled,  except  the  ^^^^"^'^^  t»y 

7  ^  r  indorsement  on 

spars  of  the  roof  and  inside  plastering;"  1000/.  on  strain,  policy, 

^  r  '  &        '  otherwise  the 

pulse,  seed  and  utensils  in  trust,  in  trade,  on  commission,  insurance  to  be 

^    ,  ,  void.  The 

or  the  plaintiff's  own  property,  in  the  said  divided  plaintiff  carried 

-  /  1        M     1   •       1      on  no  trade  in 

granary;  and  100/.  on  a  warehouse,  described  in  the  the  kiln  except 
policy;  and  by  a  memorandum,  afterwards  indorsed,  it  but,"o^o°ne' 
was  declared  that  1350/.  of  the  1400/.  was  insured  on  XwlTthe 
the  granary  and  counting-house,  and  50/.  on  the  kiln :  ^rrlT'^hidi"^ 
the  declaration  then  alleged  that  certain  conditions  were  ^^^^ 

°  Avetted,  to  dry 

it  gratuitously 

in  the  kiln,  and  this  occasioned  afire,  by  which  the  premises  were  destroyed  on  the  third 
day  after  the  drying  of  the  bark  commenced.  Drying  bark  was  a  distinct  trade  from  dry- 
ing corn,  and  more  hazardous,  and  insurers  charged  a  higher  premium  for  bark  kilns  than 
corn  kilns. 

'  Held,  that  the  assured  was  not  precluded  from  recovering,  either  on  the  ground  of  anr 
alteration  of  risk,  or  (in  the  absence  of  fraud)  because  the  fire  arose  from  hfe  negligence^ 

indorsed 
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indorsed  on  the  policy,  some  of  which  were  set  out. 
The  third  was  as  follows :  "  Persons  insuring  will  forfeit 
their  right  to  the  sums  secured  by  their  policies,  unless 
the  buildings  insured,  or  containing  the  goods  insured, 
be  accurately  described,  the  trades  carried  on  therein 
specified,  and  the  nature  of  the  property  correctly  stated, 
so  that  it  may  be  placed  under  proper  classes,  and 
charged  at  the  appropriate  rates  of  premium  ;  and  if  a 
building  contain  any  stove  or  oven  (used  in  the  process 
of  manufacture),  kiln,  furnace,  or  steam  engine,  or  any 
process  of  fire-heat  be  carried  on  therein,  other  than  the 
ordinary  risk  of  common  fires  in  private  houses,  the 
same  must  be  noticed  in  the  policy,  or  it  will  be  void  in 
respect  to  such  building  and  the  goods  therein."  The 
sixth  was  as  follows  :  "  If  any  alteration  or  addition  be 
made  in  or  to  the  building  or  covering  of  any  premises 
insured,  or  in  which  any  insured  property  is  contained, 
or  the  risk  of  fire  to  which  such  building  is  exposed, 
be  by  any  means  increased,  or  if  any  furniture  or  goods 
be  removed  into  other  premises,  such  alteration,  addi- 
tion, increase  of  risk,  or  removal,  must  be  immediately 
notified  and  allowed  by  indorsement  oh  the  policy  (the 
indorsement  being  duly  made  and  signed  by  one  of  the 
society^s  secretaries  or  agents),  otherwise  the  insurance, 
as  to  such  buildings  or  goods,  will  be  void."    The  de- 
claration then  alleged  the  payment  of  premium,  mutual 
promises,  interest  in  the  plaintiff  to  the  amount  insured, 
and  that  afterwards,  to  wit  13th  December  1832,  the 
said  granary,  counting-house,  and  kiln,  grain,  pulse, 
seed,  and  utensils,  were  burnt;  that,  at  the  time  of 
making  the  policy,  the  premises  were  accurately  de- 
scribed, the  trade  carried  on  therein  specified,  and  the 
nature  of  the  property  correctly  stated  :  compliance 

with 
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with  other  conditions  (not  material  here)  on  the  part  of  1837. 
the  plaintiff  was  also  alleged.    Breach,  that  neither  the 
defendants  nor  the  society  had  paid  the  2500^.,  or  made  against 

KOBBERDS, 

good  the  loss,  &c. 

Plea,  Non  Assumpsit  (a). 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  hondon 
sittings  after  Trinity  term,  1835,  the  following  facts 
appeared  (6).  The  plaintiff,  who  was  a  corn  merchant, 
effected  the  policy  described  in  the  declaration,  on  pre- 
mises at  hynn  in  Norfolk,  He  was  in  the  habit  of  using 
the  kiln  to  dry  corn,  and  for  no  other  purpose.  In 
1832  a  vessel,  laden  with  oak-bark,  was  sunk  near  Lynn, 
The  owner  of  the  bark  requested  the  plaintiff  to  allow 
him  to  dry  it  on  his  premises.  The  plaintiff  consented ; 
and  the  owner  of  the  bark,  being  allowed  to  dry  it 
gratuitously,  commenced  drying  it  in  the  above  men- 
tioned kiln.  No  notice  of  this  was  given  to  the  in- 
surers. The  fire  in  the  kiln,  for  drying  the  bark, 
was  not  larger  than  that  usual  in  the  case  of  drying 
corn.  While  the  bark  was  drying,  on  the  third  day 
after  the  commencement  of  that  process,  the  kiln  and 
all  the  premises  insured  took  fire  and  were  consumed. 
It  was  proved  that  insurance  offices  require  a  higher 
premium  in  the  case  of  bark- kilns  than  in  that  of  corn- 
kilns.  The  Lord  Chief  Justice  desired  the  jury  to  say, 
first,  whether  drying  bark  and  drying  corn  were  different 
trades ;  secondly,  whether  drying  bark  was  more  dan- 
gerous than  drying  corn ;  thirdly,  whether  the  fire  was 
occasioned  by  drying  the  bark.    The  jury  found  that 

(a)  The  declaration  was  entitled  of  August  11th,  1833. 

(6)  Some  argument  took  place  respecting  the  communications  between 
the  parties,  which  led  to  effecting  the  policy,  as  shewing  the  view  taken 
by  the  insurers  of  the  degree  of  risk  ;  but,  as  the  judgment  proceeded 
on  other  grounds,  this  is  not  noticed  in  the  report. 

the 
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the  trades  were  different^  that  drying  bark  was  the  more 
dangerous,  and  that  the  fire  was  occasioned  by  drying 
it.  His  Lordship  then  directed  a  verdict  for  the  de- 
fendants, reserving  leave  to  move  for  a  verdict  for  the 
plaintiff,  for  the  whole  sum  claimed,  or  for  such  part 
as  the  Court  should  think  him  entitled  to  recover. 
In  Michaelmas  term  1837,  Sir  J.  Campbell,  Attorney- 
General,  obtained  a  rule  accordingly.  The  case  was 
argued  in  Michaelmas  term  last  {a). 

Sir  F,  Pollock,  Sir  W,  W,  Follett,  and  Wightman, 
shewed  cause.  The  contract  is  entire ;  and  therefore  the 
plaintiff,  if  he  fail  upon  any  part  of  his  claim  ,  can  re- 
cover nothing :  the  enumeration  of  the  separate  risks  is 
necessary  merely  for  the  revenue,  under  stat.  9  G,  4. 
£,  13.  It  will  probably  be  argued  that  a  single  act  of 
negligence  ought  not  to  deprive  the  assured  of  the 
benefit  of  the  insurance ;  and  the  case  may  be  likened  to 
that  of  a  marine  insurance,  which  is  not  avoided  by  the 
negligence  of  the  master  or  crew.  But  here  was  gross 
negligence  on  the  part  of  the  assured :  the  application 
of  the  kiln  to  a  purpose  more  dangerous  than  that  to 
which  it  was  said,  in  the  policy,  to  be  applied  releases 
the  insurers  as  much  as  the  insurers  of  a  bakehouse 
would  be  released  if  the  baker  chose  to  dry  gunpowder 
in  his  oven,  and  a  fire  were  produced  by  his  so  doing. 
In  fact,  the  description  of  the  kiln  in  the  policy  is  a 
misdescription,  under  the  third  condition.  Had  it  been 
represented,  at  the  time  of  the  insurance,  that  the  kiln 
was  to  be  applied  to  a  different  and  more  dangerous 

{a)  November  22d  and  23d,  1836.  Before  Lord  Denman  C.  J.,  Pat- 
Sigjson,  Williams,  and  Coleridge  Js. 
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trade  for  three  days,  the  premium  would  have  been 
higher.  Whether  this  be  called  a  misdescription  or  a 
breach  of  warranty  is  immaterial.  \_Patteson  J.  A 
misdescription,  it  should  seem,  takes  place  only  where 
the  representation  made  is  false  at  the  time  of  making 
it.]  At  any  rate,  there  would  have  been  a  misrepre- 
sentation if  the  kiln,  at  the  time  of  the  insurance,  was 
used  as  it  was  at  the  time  of  the  loss :  that  is  sufficient 
to  release  the  insurers,  for  it  shews  that  there  has  been  a 
breach  of  an  implied  warranty,  A  deviation  avoids  a 
marine  policy,  because  the  risk  incurred  is  different  from 
the  risk  insured  against;  and  this,  though  the  risk  be 
not  increased.  Here  was  an  increase  of  risk,  within  the 
express  words  of  the  sixth  condition.  The  new  risk 
should  have  been  indorsed. 

Sir  J.  Campbell^  Attorney-General,  and  Kelly,  contra. 
The  defence  now  set  up  might  have  been  available  if 
the  jury  had  found  that  the  plaintiff  carried  on,  in  the 
kiln,  a  different  trade  from  that  described  in  the  policy. 
But  no  trade  has  been  carried  on  with  respect  to  the 
bark  :  it  might  as  well  be  argued  that,  if  a  man  who  had 
been  wetted  by  rain  had  been  allowed  to  dry  his  clothes 
gratuitously,  that  would  have  been  a  new  trade.  The 
cases  of  deviation  are  therefore  not  analogous ;  if  they 
were,  it  would  follow  that  the  policy  would  have  been 
avoided,  though  no  fire  had  been  caused  by  drying  the 
bark.  [Patteson  J.  mentioned  Dobson  v.  Sotheby 
Sir  F,  Polloclc,  There  the  negligence  was  by  the  ser- 
vants of  the  assured :  hei'e  it  is  by  the  assured  himself.] 
Then  it  is  said  that  the  risk  was  increased.    But  there 

(a)  Moo.  §•  M,  90. 
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is  no  warranty  in  the  policy  that  there  shall  be  nothing 
done  in  the  kiln  except  the  corn-drying ;  and  fraud  is  not 
imputed.    There  may  have  been  negligence;  but  the 
risk  accruing  from  such  casualties  is  one  of  the  perils 
insured  against.  The  third  condition  had  in  view  merely 
such  a  description  as  should  serve  to  identify  the  pre- 
mises, and  to  enable  the  insurers  to  ascertain  whether 
the  risk  was  singly  or  doubly  hazardous.    It  was  never 
before  attempted  to  make  a  description  prospective  like 
a  warranty.    There  could  be  no  misrepresentation ; 
the  representation  made  was  true  in  fact.    Then  it  is 
said  that  there  was  a  new  risk  requiring  indorsement 
under  the  sixth  condition.     According  to  this  argu- 
ment, any  use  whatever  of  the  kiln,  though  not  hazard- 
ous, and  for  the  shortest  possible  time,  different  from 
drying  corn,  must  have  been  indorsed.    But  nothing 
kss  than  the  habitual  use  of  a  new  trade  could  require 
indorsement.    That  mere  negligence  does  not  avoid  a 
policy,  has  been  decided  in  marine  insurance  cases ;  Busk 
v..  The  Royal  ExcJiange  Assurance  Company  (a),  Walker 
V.  Maitland  (b),  Bishop  v.  Pentland  (c).    In  these  cases 
it  has  been  laid  down  that  the  insurers  are  liable,  if  the 
proximate  cause  of  the  loss  be  a  risk  insured  against, 
though  the  loss  was  produced  remotely  by  negligence. 
Very  few  fires  occur  where  there  has  been  no  negligence. 
The  question  may  be  fairly  tried  by  examining  whether 
the  defence  could  be  pleaded  successfully  under  the  new 
rules  :  but  no  such  plea  could  be  framed.    At  any  rate 
the  defence  applies  to  the  kiln  only ;  the  contracts  are  so 
far  distinct  that,  if  the  kiln  alone  had  been  burnt,  no 

(a)  2  j5.  ^  Aid.  73.  (b)  5  B.  ^  Aid.  171. 

(c)  1 B.  ^  C.  219.  And  see  Shore  v.  Bentall,  note  (6)  to  Holdsworth  v. 
Wise,  1 B,  ^  C.  798  j  Toulmins  v.  Inglis,  1  Campb.  421. 
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damage  could  have  been  set  up  except  for  that.    If  the  1837. 
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assured  had  parted  with  the  kiln  and  granary,  and  had 
kept  the  goods  in  the  granary 
for  the  burning  of  the  goods. 


kept  the  goods  in  the  granary,  he  might  have  recovered  against 

ROBBE&DS. 


Cur,  adv.  mlL 


Lord  Denman  C,  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  upon  a  policy  of  insurance  against 
fire.  There  were  two  subjects  of  insurance :  certain 
buildings  including  a  dwelling-house,  "  and  also  a  kiln 
for  drying  corn  in  use,  attached  to  the  outward  walls  of 
the  granary,  and  communicating  therewith  by  one  door, 
the  kiln  built  entirely  of  brick  and  iron."  Both  were 
destroyed  by  the  fire.  The  policy  was  subject  to  the  usual 
conditions :  amongst  which  the  third  provided  that,  if 
there  were  any  mis-representation  in  the  description  of 
the  premises,  the  policy  should  be  void ;  and  the  sixth 
that,  if  any  alteration  were  made,  either  in  the  buildings 
or  the  business  carried  on  therein,  notice  should  be  given 
to  the  insurers,  an  additional  premium,  if  required,  paid, 
and  an  indorsement  made  on  the  policy ;  otherwise  the 
policy  should  be  void. 

It  appeared  in  evidence  that  the  kiln  had  been  con- 
stantly used  for  the  purpose  of  drying  corn  only ;  but 
that,  in  the  year  1832,  a  vessel  laden  with  bark  having 
been  sunk  in  the  river  near  the  premises,  and  the  bark 
wetted,  the  plaintiflp  had  allowed  the  bark  to  be  dried  in 
his  kiln,  as  a  favour  to  the  owner  of  it.  No  notice  was 
given  to  the  insurers.  No  greater  fire  than  usual  had 
been  made ;  but,  in  the  course  of  drying  the  bark,  the 
kiln  took  fire,  and  both  the  kiln  and  the  other  premises 
were  burned  down. 

Vol.  VL  G  The 
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1837.  The  jury  found  that  corn-drying  and  bark-drying  are 

different  trades,  that  the  latter  is  more  dangerous  than 

Shaw  '  ° 

against       the  former,  and  that  the  loss  happened  from  the  use  of 

lOBBERSS. 

the  kiln  in  drying  the  bark.  A  verdict  was  entered  for 
the  defendants,  with  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him,  either  for  the  whole  amount  of 
the  loss,  or,  at  least,  for  the  value  of  the  kiln. 

The  third  and  sixth  conditions  were  relied  on  in 
argument  by  the  defendants ;  and  it  was  contended  that 
the  facts  here  shew  either  a  mis-description  of  the  kiln 
within  the  third  condition,  or  a  change  of  business 
within  the  sixth.  The  two  conditions  together  were 
also  said  to  amount  to  a  warranty  that  nothing  but  corn 
should  ever  be  dried  in  the  kiln  ;  and  what  has  occurred 
was  likened  to  a  deviation  in  the  case  of  a  marine 
insurance.  It  was  proved,  at  the  trial,  that  a  much 
higher  premium  was  regularly  exacted  by  insurance 
offices  for  a  bark-kiln  than  for  a  malt-kiln.  The  argu- 
ment, therefore,  was,  that  the  premises  were  not  truly 
described  in  the  policy,  or  that  the  trade  carried  on 
there  had  been  altered  at  the  time  of  the  fire  without 
notice  to  the  insurance  office. 

We  are,  however,  of  opinion  that  neither  of  the  con- 
ditions applies  to  this  case.  The  third  condition  points 
to  the  description  of  the  premises  given  at  the  time  of 
insuring  ;  and  that  description  was  in  this  instance 
perfectly  correct.  Nothing  which  occurred  afterwards, 
not  even  a  change  of  business,  could  bring  the  case 
within  that  condition,  which  was  fully  performed  when 
the  risk  first  attached. 

The  sixth  condition  points  at  an  alteration  of  business, 
at  something  permanent  and  habitual;  and,  if  the  plaintiff 
had  either  dropped  his  business  of  corn-drying,  and 

taken 
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taken  up  that  of  bark-drying,  or  added  the  latter  to  the  1837. 
former,  no  doubt  the  case  could  have  been  within  that 

Shaw 

condition.     Perhaps,  if  he  had  made  any  charge  for  against 

drying  this  bark,  it  might  have  been  a  question  for  the 

jury  whether  he  had  done  so  as  a  matter  of  business, 

and  whether  he  had  not  thereby  (although  it  was  the 

first  instance  of  bark-drying)  made  an  alteration  in  his 

business,  within  the  meaning  of  that  condition.  But, 

according  to  the  evidence,  we  are  clearly  of  opinion  that 

no  such  question  arose  for  the  consideration  of  the  jury; 

and  that  this  single  act  of  kindness  was  no  breach  of 

the  sixth  condition. 

The  case  of  Dobson  v,  Sotheby  (a)  was  decided  by 
Lord  Tenterden  upon  the  same  principle,  and  is  an 
authority  nearly  in  point  upon  this  part  of  the  case. 
No  clause  in  this  policy  amounts  to  an  express  warranty 
that  nothing  but  corn  should  ever  be  dried  in  the  kiln ; 
and  there  are  no  facts,  or  rule  of  legal  construction, 
from  which  an  implied  warranty  can  be  raised. 

Neither  does  the  principle  on  which  a  deviation  puts 
an  end  to  a  marine  insurance,  viz.  that  the  risk  insured 
against  is  not  the  same  as  that  incurred,  and  that  the 
assured  have  no  right  to  vary  it,  apply  to  the  present 
case.  This  policy,  by  the  sixth  condition,  expressly 
provides  for  such  alterations  or  deviations  as  the  parties 
deem  material.  For  the  reasons  already  given,  we  think 
that  the  facts  of  this  case  do  not  bring  it  within  that 
condition  ;  and  any  thing  short  of  that  cannot  be  con- 
sidered as  an  alteration  or  deviation  under  this  contract. 

One  argument^  more  remains  to  be  noticed,  viz.  that 
the  loss  here  arose  from  the  plaintiff's  own  negligent 


(a)  Moo.  ^  M.  90. 

G  2 


act. 
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1837.       act,  in  allowing  the  kiln  to  be  used  for  a  purpose  to 
which  it  was  not  adapted.    There  is  no  doubt  that  one 


HAW 


against       of  the  objects  of  insurance  against  fire  is  to  guard 

ROBBERDS. 

against  the  negligence  of  servants  and  others ;  and, 
therefore,  the  simple  fact  of  negligence  has  never  been 
held  to  constitute  a  defence.  But  it  is  argued  that  there 
is  a  distinction  between  the  negligence  of  servants  or 
strangers  and  that  of  the  assured  himself.  We  do  not 
see  any  ground  for  such  a  distinction;  and  are  of  opinion 
that,  in  the  absence  of  all  fraud,  the  proximate  cause  of 
the  loss  only  is  to  be  looked  to. 

For  these  reasons,  we  are  of  opinion  that  the  rule 
must  be  made  absolute,  to  enter  a  verdict  for  the  plaintiff 
for  the  whole  loss,  as  having  been  produced  by  causes 
which  do  not  prevent  the  policy  from  attaching. 

Rule  absolute. 


Wednesday,      The  KiNG  aguinst  The  Justices  of  Stafford- 

January  11th. 

SHIRE. 


To  a  manda-     IVTANDAMUS,  tested  May  13th,  1835,  directed  to 

mus,  calling  on    -i-'-i-     ...  i    i    i      r    i  r  ^ 

the  justices  and  the  justjces  and  clcrk  or  the  peace  or  the  county 

peYc'eof  a*^  of  Stafford,  The  writ  recited  that,  since  December  31st, 
county  to  allow  -,35^  divers  rates  or  assessments  had  been  made  by  the 

rate-payers  an  '  J 

inspection  of     g^j^j  lustices,  on  the  several  townships  and  parishes  of 

certain  orders  j  ^  i  i- 

of  sessions,  con- 
cerning the  expenditure  of  the  county  rate,  and  all  accounts  &c.,  relating  to  such  orders,  it 
was  returned  tliat  inspection  of  the  orders  had  been  given,  but  that  the  accounts  were  those 
of  the  treasurer  and  high  constable,  which  had  been  passed  at  sessions,  and  deposited  with 
the  clerk  of  the  peace,  according  to  stat.  12  G.  2.  c.  29.  s,  8.  ;  and  that  an  abstract  thereof 
had  been  published,  according  to  stat.  55  G.  3.  c.  51.  s.  18.  ;  wherefore  the  inspection  of 
such  accounts  had  been  refused.     Held,  a  good  return  ;  for  that  ' 

1.  Parties  claiming  merely  as  rate-payers  have  no  right,  by  the  above  statutes,  to  inspect 
such  accounts  when  passed  and  deposited. 

2.  Supposing  the  accounts,  when  so  passed  and  deposited,  to  be  public  documents,  the 
rate-payers  have  not  such  an  interest  in  the  contents  as  entitles  them,  independently  of  the 
statutes,  to  demand  an  inspection. 

that 
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that  county  lying  within  their  commission,  under  the  1837. 
statutes  in  that  case  &c.,  and  lar^e  sums  levied  by 

,  The  King 

virtue  of  such  rates ;  that  divers  orders  had  been  made  against 

,      .      .  n   1  r-       1  T  p  The  Justices  of 

by  the  justices,  or  some  ot  them,  tor  the  expenditure  or  Stafford- 
such  rates j  and  that  several  orders  of  sessions  had  been  shire. 
made  thereon  and  relating  thereto  :  and  that,  indictments 
or  presentments  having  been  made  of  Strynes  and  Beam- 
hurst  bridges,  certain  orders  of  sessions  were  thereupon 
made  by  the  said  justices,  or  some  of  them,  for  taking 
down  and  rebuilding  the  same,  and  for  payment  of  divers 
large  sums  in  respect  thereof  and  relating  thereto  :  and 
that  divers  bills  of  costs  for  business  alleged  to  be  done 
for  the  said  county,  and  divers  accounts  of  disbursements 
made  by  the  said  clerk  of  the  peace,  which  were  respect- 
ively comprised  in  the  annual  accounts  of  the  said  county 
for  the  year  1833,  amounting  &c.,  were,  by  two  certain 
orders  of  sessions  made  by  the  said  justices,  or  some  of 
them,  on  January  2d  and  April  10th,  in  the  year  3  W,  4., 
respectively  allowed  and  directed  to  be  paid  by  the  trea- 
surer of  the  said  county :  and  that  divers  applications 
had  been  made  to  the  said  justices  and  clerk  of  the 
peace,  by  and  on  behalf  of  divers  inhabitants  of  the 
township  of  M,  W.,  in  &c.,  being  one  of  the  townships 
within  the  said  county  contributory  to  the  said  rates,  to 
permit  the  said  inhabitants,  being  rated  or  contributory 
to  the  said  rates,  or  their  attorney,  "  to  inspect  and  take 
copies  of  the  said  rates  or  assessments,  and  the  orders  • 
made  for  the  expenditure  thereof,  and  the  several  orders 
of  sessions  made  thereon,  and  all  accounts,  proceedings, 
and  documents  relating  thereto,  and  of  the  said  indict- 
ments or  presentments  of  Strynes  and  Beamhurst  bridges, 
and  of  the  orders  of  sessions  for  taking  down  and  re- 
building the  same,  and  for  payment  of  any  sum  or  sums 
of  money  in  respect  thereof  or  of  either  of  them,  with 

G  3  the 
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1837.      the  accounts  relating  thereto,  and  also  of  such  several 
rZ~~Z~~      bills  of  costs  and  disbursements"  of  the  said  clerk  of 

The  King 

against       the  peace ;  which  said  rates.  &c.  (referring  to  the  several 

The  Justices  of  .  .  .  . 

Stafford-     documents  just  mentioned),  still  remain  in  the  custody 

SHIRE. 

or  power  of  the  said  justices  and  clerk  of  the  peace,  or 
some  of  them,  but  that  they  had  refused  to  allow  such 
inspection  or  taking  of  copies,  "  to  the  great  damage 
and  prejudice  of  the  inhabitants  of  the  said  township, 
being  rated "  &c.  The  writ,  therefore,  commanded 
them,  or  such  of  them  in  whose  custody  or  power  the 
same  might  be,  to  permit  and  suffer  the  said  rate-payers 
of  M.  TV.)  and  Abraham  Flint,  their  attorney,  to  inspect 
and  take  copies  of  all  the  said  rates  or  assessments  made 
by  the  said  justices  since  December  31st,  1831,  and  of  all 
orders  made  for  the  expenditure  thereof,  and  of  the 
several  orders  of  sessions  &c.  (enumerating  the  other 
documents,  as  mentioned  in  the  preceding  clause  of  the 
mandamus),  or  that  they  should  shew  cause  &c. 

Return.  That  the  said  justices  and  clerk  of  the  peace 
had  not  refused  the  said  inhabitants,  or  their  attorney, 
&c.,  permission  to  inspect  or  take  copies  of  the  said 
rates  and  assessments,  the  orders  for  the  expenditure 
thereof,  the  orders  of  sessions  made  thereon,  or  the 
proceedings  relating  thereto ;  nor  of  the  said  indictments 
or  presentments,  or  the  orders  of  sessions  for  taking 
down  and  rebuilding  the  same  bridges,  or  for  payment  of 
any  sum  or  sums  in  respect  thereof  or  of  either  of  them  ; 
but  that  Flint  (on  behalf  of  the  said  inhabitants  of 
M.  W.)  had  applied  to  the  sessions,  before  the  issuing  of 
the  writ,  for  permission  to  inspect  and  take  copies  of 
(among  others)  the  several  documents  last-mentioned ; 
that,  by  order  of  sessions.  My  2d,  1834,  permission 
had  been  granted  to  him,  on  behalf  of  the  said  in- 
habitants, to  inspect  and  take  copies  of  such  last- 
mentioned 


SHIRE. 
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mentioned  documents;  and  he  had,  in  fact,  been  per-  1837. 
mitted  to  do  so  :  and  that  his  application  was  the  only 

The  King 

one  that  had  been  made  on  behalf  of  the  inhabitants  against 

...  11-  Justices  of 

and  rate-payers  for  permission  to  inspect  and  take  copies  Stafford- 
of  the  documents  in  the  return  mentioned.  The  justices 
and  clerk  of  the  peace  further  returned,  "  that  the  only 
accounts  or  documents  in  the  custody  of  us,  or  of 
either  of  us,  relating  to  the  said  rates  or  assessments, 
are  the  within-mentioned  bills  of  the  clerk  of  the  peace, 
and  certain  other  accounts  and  vouchers  of  the  treasurer 
and  high  constable  of  the  said  county,  all  of  which 
have  been  passed  by  us,  the  said  keepers  of  the  peace 
and  justices,  at  our  respective  quarter-sessions  for  the 
said  county,  and  all  of  which  have  been  deposited  with 
the  clerk  of  the  peace  for  the  said  county,  to  be  kept 
among  the  records  of  the  said  county,  and  to  be  in- 
spected from  time  to  time  by  us  the  said  justices,  ac- 
cording to  the  form  of  the  statute  in  such  case  made 
and  provided  ;  and  that  a  true  and  accurate  abstract  of 
the  accounts  of  the  receipts  and  expenditure  of  the  said 
treasurer,  under  their  several  heads,  signed  by  such  of 
us  the  said  justices  as  audited  the  same,  hath  been  duly 
published  once  in  every  year  in  a  public  newspaper  cir- 
culated in  the  said  county :  Wherefore  we,  the  keepers 
of  the  peace  and  justices,  and  also  the  clerk  of  the 
peace  within-mentioned,  have  refused  to  permit  the  said 
inhabitants  and  rate-payers,  or  any  person  on  their 
behalf,  to  inspect  or  take  copies  of  the  within-mentioned 
accounts,  and  documents,  and  bills  of  the  clerk  of  the 
peace,  or  any  or  either  of  them." 

The  return  was  argued  in  Michaelmas  term,  18S6,  on 
a  concilium  (a). 

(a)  November  19th  and  21st.    Before  Lord  Denman  C.  J.,  Pattesoiiy 
Williams,  and  Coleridge  Js. 

G  4  Sir 
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1837.  Sir  J,  Campbell,  Attorney-General,  against  the  return. 

It  is  attempted  by  this  return  to  obtain  a  review  of  the 

The  King      .  r  J 

against      judgment  three  times  given  by  the  Court  in  Rex  v. 

he  Justices  of  .         /.  -r   •  /   \      rr  i 

Stafford-  JLhe  Justices  oj  Leicester  [a).  It  that  case  be  good  Jaw, 
SHIRE.  ^j^^  return,  which  is  framed  upon  the  return  made  there, 
cannot  be  supported.  Independently  of  this  authority, 
there  are  two  grounds  upon  which  a  peremptory  man- 
damus ought  to  be  granted  for  inspecting  and  taking 
copies  of  the  accounts  and  bills  of  costs,  which  the 
defendants  seek  to  withhold.  First,  they  are  parcel  of, 
and,  as  it  were,  a  schedule  to,  the  orders,  which  are 
confessedly  subject  to  inspection-  From  the  orders 
alone  the  inhabitants  cannot  learn  how  the  county 
money  has  been  expended.  Without  looking  at  the 
accounts  and  bills,  they  cannot  judge  whether  or  not 
they  should  apply  for  a  certiorari  to  remove  the  orders. 
The  abstract  of  receipt  and  expenditure,  required  by 
stat.  55  G.  3.  c.  51.  s,  18.  to  be  published  every  year, 
was  intended  to  give  the  inhabitants  further  information, 
but  not  to  abridge  any  powers  of  obtaining  it  which 
they  formerly  had.  Secondly,  the  accounts,  when  passed, 
and  ordered  to  be  deposited  with  the  clerk  of  the  peace, 
became  public  documents,  which  the  inhabitants  might 
claim  to  inspect  and  copy,  by  reason  of  the  interest  they 
had  in  them.  It  is  laid  down  in  1  Tidd^s  Practice, 
593  {b\  as  "  a  general  rule"  (subject  only  to  the  quali- 
fications there  stated),  "  that  a  party  has  a  right  to  inspect 
and  take  copies  of  such  books,  &c.,  as  are  of  a  public 
nature,  wherein  he  has  an  interest."  Among  the  cases 
which  support  this  proposition  are  Herbert  v.  AsJi- 
hurner  (c),  Schinotti  v.  Bumstead  {d),  Rex  v.  The  Bishop 

{a)  4-B.  §•  C.  891.  and  886.  note  (a).  {b)  9th  ed. 

(c)  1  Wils.  297. 

{d)  1  Tidd.  594.  9th  ed;    S.  C,  not  S,  P.,  6  T.  R.  646. 

Of 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


SHIRE. 


of  Ely  (d)^  Newell  v.  Simpkin{b\  and  an  unreported  1837. 
case  there  referred  to ;  Anonymous^  2  Chitty*s  JRep.  (c),  ^ 
Fox  V.  Jones  (d).  In  Burr  ell  v.  Nicholson  [e)  it  seems  a^^amsf 
that  inspection  of  the  parish  books  vi^ould  have  been  StaffordI 
granted  by  this  Court,  but  that  the  party  applying  dis- 
claimed being  a  parishioner ;  and  the  Court  of  Chancery 
afterwards  ordered  an  inspection  (g),  \_Patteson  J,  In 
the  St.  Martinis  case  (h)  the  Court  granted  an  inspection 
at  once.]  It  is  true  that,  by  stat,  17  G.  2.  c.  3.  s,  2.,  a 
right  to  inspect  and  take  copies  of  the  poor-rates  is  given 
to  the  inhabitants  in  express  terms ;  but  that  is  only  ex 
abundanti  cautel^ :  it  does  not  follow  that  the  same  right 
may  not  exist  as  to  other  documents,  without  any  enact- 
ment. IPattesonJ,  By  stat.  12  G.  2.  c.  29.  5.9.,  the 
receipt  of  the  treasurer  discharges  the  high  constables; 
and  the  discharge  of  the  justices,  made  by  them  in 
sessions  to  the  treasurer,  releases  him  to  all  intents 
and  purposes.  If  the  accounts  of  these  parties  cannot 
be  called  in  question  after  such  discharge  and  release, 
have  the  rate-payers  any  further  interest  in  inspecting 
them  ?]  Though  the  officers  may  be  discharged,  it  may 
still  be  important  to  the  rate-payers  to  know  what  sums 
have  been  paid  out. 

Sir  W,  W,  Follett  contra.  The  authority  of  Rex  \, 
The  Justices  of  Leicester  [i)  has  been  questioned  in  Rex 
v.  The  Vestrymen  of  St,  Marylehone  [k\  where  the  Court 

(a)  8  ^.  ^  C.  112.        (6)  SBing.  565.        (c)  2  Oiitt.  Hep.  290. 
(d)  7  JB.  |-  C.  732.       (e)  3  JB.  4;  Ad.  649. 
{g)  Burrell  v.  Nicholson^  1  Mylne  ^  Ifeen,  680. 

(/i)  Quaere,  Golding  v.  FenUj  1  B,  ^     165.  ?  See  Newell  v.  Simpkin^ 
6  Bing.  565. 

(i)  4:B.  <^  C.  891. 
{k)  5  A.  4'  E.  268. 

dismissed 
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1837.      dismissed  an  application  by  rate-payers  for  a  mandamus 
^        to  give  inspection  of  parish  books,  containing  entries  of 
against      assessments  to  the  poor-rate,  and  arrears  in  the  payment. 

The  J USticeS  of  •  t»  rm       -r       •  ^  -r  • 

Stafford-  And,  supposmg  Mex  V.  Ike  Jushces  of  Leicester  (a)  to 
have  been  rightly  decided,  it  differs  from  this  case. 
Here  nothing  is  withheld  but  the  accounts  and  bills  of 
costs :  in  that  case  the  mandamus  required  that  inspection 
should  be  given,  and  the  applicants  be  allowed  to  take 
copies,  of  the  last  two  rates,  and  the  orders  of  sessions 
for  the  expenditure  thereof,  and  other  proceedings  and 
documents  relating  thereto.  The  return  shewed  that 
the  orders  of  sessions  had  been  withheld.  Being  bad  in 
this  respect  it  was  bad  altogether  ;  and  the  case  decides 
nothing  as  to  such  papers  as  might  come  under  the  de- 
scription of  "  other  proceedings  and  documents."  It  is 
contended  here  that  the  documents  in  question  are  pub- 
lic, and  such  as  the  inhabitants  have  a  right  to  inspect. 
But  that  must  be  for  some  definite  purpose,  not  for  the 
mere  gratification  of  curiosity.  In  i?^^  v.  The  Vestry- 
men of  St,  Marylehone  (h)  the  inhabitants  had  a  much 
more  obvious  interest  in  the  inspection  than  can  be 
alleged  here;  and  yet  the  Court  was  of  opinion  that, 
that  privilege  could  not  be  claimed  if  the  statute  im- 
posing the  rates  did  not  give  it.  The  statute  12  G.  2. 
c,  29.,  "  for  the  more  easy  assessing,  collecting  and 
levying  of  county  rates,"  makes  the  treasurers  and  high 
constables  accountable  for  their  receipts  and  expendi- 
ture to  the  justices  in  sessions :  their  accounts  and 
vouchers,  after  being  passed,  are  to  be  deposited  with 
the  clerk  of  the  peace,  and  kept  by  him  among  the 
records  of  the  county :  the  receipt  of  the  treasurer  is 
to  be  a  discharge  to  the  high  constable;  and  the  dis- 


(a)  4  jB.  ^  C.  891.  ,      (6)  5  A,  ^  E.  268. 

charge 
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charge  of  the  justices  is  to  release  the  treasurer;  sects.  1837. 
7,  8,  9.    The  accounts,  &c.,  are  kept  for  the  purpose  of  ""^ 

The  Kino 

being  inspected  hy  the  justices.    What  interest  can  the  as,axnst 
inhabitants  afterwards  have  in  inspecting  the  high  con-  stafford- 
stable's  and  treasurer's  accounts?    By  sect.  10  no  new  shire. 
rates  are  to  be  made  till  it  shall  appear  to  the  justices  in 
sessions,  by  the  accounts  of  the  treasurer,  that  three 
fourths  of  the  money  collected  under  the  preceding  rate 
have  been  expended  for  the  uses  before  mentioned.  They 
are  made  the  exclusive  judges  on  this  point.    An  appeal 
is  given,  in  sect.  12,  to  churchwardens  and  overseers,  in 
the  case  only  of  their  having  reason  to  believe  that  the 
particular  parish  or  place  for  which  they  act  is  over-rated. 
By  sect.  14  it  is  expressly  enacted  that  the  contracts  there 
mentioned  are  to  be  kept  among  the  records  of  the 
county,  &c.,  "  to  be  from  time  to  time  inspected  at  all 
seasonable  times  "  by  the  justices,  "  and  by  any  person 
or  persons  employed  or  to  be  employed  by  any  parish, 
township,  or  place,  contributing  to  the  purposes  of  this 
act,  without  fee  or  reward."   The  inference  is  that  such 
a  privilege,  in  parishioners  and  their  agents,  was  not 
considered  to  exist  independently  of  express  enact- 
ment.   Stat.  55  G.  3.  c,  51.  s,  18.  provides  for  a  more 
full  publication  of  the  county  receipt  and  expenditure,  in 
the  yearly  abstracts  there  mentioned,  but  says  nothing 
of  a  power  of  inspection.    [Coleridge  J.    Your  argu- 
ment is  that  the  justices  in  sessions  have  an  exclusive 
jurisdiction  over  the  expenditure  of  the  county  rate. 
Suppose  they  made  an  order  touching  the  expenditure, 
which,  upon  the  face  of  it,  was  not  for  a  legal  object ; 
would  this  Court  have  jurisdiction  over  such  an  order?] 
Probably  it  would,  on  removal  by  certiorari ;  but  it  is 
unnecessary  to  consider  this,  as  the  defendants,  here, 

expressly 
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1837.      expressly  distinguish   between  orders  and  accounts, 
The  King  ^^^^  ^^^^^  exclusive  jurisdiction  of  the  jus- 

against      tices  in  auditing  and  giving  discharges.    It  was  held  by 

The  Justices  of      ^  &  &       &  fc>  J 

Staffoud-    this  Court,  in  Rea^  v.  Clear  (a),  that  a  parishioner  could 

SHIKE. 

not  have  a  mandamus  to  inspect  churchwardens'  and 
overseers'  accounts,  under  stat.  17  G.  2.  c.  38.,  without 
shewing  some  special  ground  for  wishing  to  see  them. 
No  special  ground  appears  to  exist  here.  [Lord  Den- 
man  C.  J.  Should  not  that  have  been  stated  in  the  re- 
turn ?]  It  was  not  necessary ;  because,  under  the  statutes 
governing  this  case,  there  could  be  no  ground  on  which 
an  inhabitant  could  have  an  interest  in  seeing  the  docu- 
ments in  question.  And,  if  there  could  have  been  a 
special  ground,  it  should  have  been  stated  in  the  manda- 
mus :  the  return  might  then  have  denied  it.  That,  in 
the  case  of  parochial  documents,  there  is  no  common  law 
right  to  inspect  appears  from  stats.  17  G.  2,  c.  S.  s.  2., 
and  17  G.  2.  c*  38.  s,  1.,  which  expressly  confer  the 
power  of  inspecting  and  obtaining  copies  of  poor-rates, 
and  churchwardens'  and  overseers'  accounts.  The  act 
4  &  5  4.  c,  48.,  "to  regulate  the  expenditure  of 
county  rates,"  does  not  give  any^power  of  interference 
in  the  auditing  and  allowing  of  accounts  to  persons  who 
had  not  it  before.  That  was  evidently  the  opinion  of 
Patteson  J.  and  Coleridge  J.  in  Rex  v.  The  Justices  of 
Nottingham  {b) ;  and  a  doubt  was  there  •  thrown  by 
Lord  Denman  C.  J.  upon  the  authority  of  Rex  v.  The 
Justices  of  Leicester  (c). 

As  to  the  cases  cited.  Herbert  v.  Ashhurner  (d)  re- 
lated to  books  which  were  records  of  the  sessions ; 
it  can,  therefore,  have  no  bearing  on  this  case.  Tox 

(a)  4  5.  §•  C.  899.  (6)  2,  A.  ^  E.  500. 

(c)  4^.  §•  C.  891.  {d)  1  mis.  297. 

V.  Jones 
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V.  Jones  (a)  was  the  case  of  an  order  for  inspection,  1837. 
made  as  between  parties  to  a  cause.    So  in  JRea:  v.  The 

^  The  King 

Bishop  of  Ely  [b)  the  documents  called  for  related  to  a  against 

1  '         1-1  1      T  •      •       1  11-1         The  Justices  of 

claim  which  was  under  litigation  between  the  bishop  Stafford- 
and  the  party  demanding  inspection.  A  similar  obser- 
vation applies  to  Newell  v.  Simpkin  [c).  {Coleridge  J. 
The  only  dispute  on  shewing  cause  in  that  case  was  as 
to  costs.]  In  Burrell  v.  Nicholson  (d)  the  inspection 
was  granted,  by  the  Court  of  Chancery,  on  account  of 
the  plaintiff's  interest  in  a  suit  to  which  the  documents 
there  in  question  were  supposed  to  be  material.  Here 
the  rate-payers  can  have  no  interest  in  the  documents 
withheld.  [Lord  Denman  C.  J.  The  Attorney-General 
says  that  the  accounts  and  bills  are  parcel  of  the  or- 
ders.] There  is  no  evidence  that _ they  are  so.  The 
orders  are  not  before  the  Court :  the  prosecutors,  if 
they  relied  on  any  thing  contained  in  the  orders,  should 
have  set  them  out.  The  Court  will  not  judicially  pre- 
sume that  the  orders  embody  these  documents.  It  would 
be  irregular  so  to  frame  them.  A  mere  reference  in  an 
order  to  a  bill  or  account  would  not  make  it  parcel  of 
the  order.  And,  both  in  the  mandamus  and  in  the  re- 
turn, the  accounts  and  bills  are  treated  as  distinct  docu- 
ments. 


Sir  J.  Campbell^  Attorney-General,  in  reply.  Rex  y. 
The  Justices  of  Leicester  [e)  was  deliberately  considered, 
and  has  never  been  over-ruled.  It  is  true  that  stat. 
12  G.  2.  c.  29.  gives  the  justices  a  power  of  auditing; 
but  it  does  not  follow  that  the  rate-payers  are  in  no 

(a)  1  B.  8f  C.  732.  (b)  8  £.  ^  C.  112. 

(c)  6Bing.565.  {d)  I  Mt/lne  8f  ITeen,  680. 

{e)  8         C,  891. 

instance 
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1837.      instance  to  question  orders  made  by  the  justices  with 
^        respect  to  the  county  expenditure,  or  that  they  have  no 
against       interest  in  inspecting  the  accounts.    The  act  preserves 

The  Justices  of   ,  ^  ,  ,  •        •       l  ■,  ^ 

Stafford-  the  power  ot  removal  by  certiorari.  An  order  for  pay- 
sHiRE.  ment  might  be  removed  before  the  money  had  been  paid 
over  by  the  treasurer.  A  mis-appropriation  might  be 
punished.  Sect.  10  enacts  that  no  new  rate  shall  be 
made  till  it  shall  appear  to  the  sessions,  by  the  treasurer's 
accounts  or  otherwise,  that  three  fourths  of  the  money 
collected  by  virtue  of  the  preceding  rate  have  been  ex- 
pended for  the  uses  and  purposes  mentioned  in  the  act. 
An  inspection  of  the  accounts  before  three  parts  of  the 
last  rate  had  been  expended  might  prevent  the  improper 
making  of  a  new  rate.  Bex  v.  Clear  (a)  proves  only 
that  a  party  applying  for  a  mandamus  must  shew  that 
there  is  a  grievance  for  which  the  writ  would  be  a 
remedy :  the  mandamus  here  does  express  that.  It 
was  not  necessary  to  set  out  the  evidence  of  the  griev- 
ance. The  enactments  cited,  stat.  1 7  G.  2.  c.  3.  s,  2. 
and  17  G.  2.  ^.38.  s,  1.,  furnish  no  argument  against 
the  general  right  of  inspection;  because  they  provide 
for  the  granting,  not  only  of  inspection,  but  of  copies, 
which  could  not  have  been  enforced  on  the  principles  of 
common  law\  If  the  accounts,  in  the  present  case,  are 
parcel  of  the  orders,  which  the  mandamus  shews  that 
they  are,  the  defendants  have  not  given  inspection  of 
the  orders.  [^Coleridge  J.  Then  you  contend  that  the 
return  is  false,  in  stating  that  the  defendants  have 
granted  inspection.  And  your  mandamus  does  not  set 
out  the  orders.]  It  sufficiently  shews  that  the  accounts 
are  parcel  of  them ;  and,  if  the  return  discloses,  on  the 

(^.)  4  B.     a  899. 

face 
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face  of  it,  that  the  orders  (considered  as  incorporating  1837. 
the  accounts)  have  not  been  produced,  that  defect  mav 

The  Kfng 

be  insisted  on  without  bringing  an  action  for  a  false  against 

1        p    1      '^^^  Justices 

return.     \_Patteson  J.    The  mandamus  speaks  of  the  Stafford- 
orders  and  the  bills  and  accounts  as  distinct  things.  shire. 
Coleridge  Stat.  12  G.  2.  c.  29.  s.S.   requires  the 

accounts  and  vouchers  to  be  deposited  with  the  clerk 
of  the  peace  as  distinct  documents.]  Accounts  of 
this  nature  would  have  existed  independently  of  the 
statute,  and  would  have  been  subject  to  inspection  by 
the  rate-payers :  the  effect  of  the  statute  is  merely  to 
secure  their  being  deposited  among  the  county  records, 
forming  a  kind  of  schedule  to  the  orders.  Rex  v.  The 
Justices  of  Nottingham  (a)  was  a  totally  different  case 
from  this :  the  claim  there  was  to  inspect  the  accounts 
while  they  were  being  audited  at  sessions.  Rex  v.  The 
Vestrymen  of  St,  Marylebone  (b)  was  the  case  of  an 
erroneous  application  under  stat.  1  &  2  W.  4.  60, 
\_Patteson  J.  In  Rex  v.  The  Trustees  of  the  Northleach 
and  Witney  Roads  (c)  a  turnpike  act  gave  liberty  to  all 
persons  to  inspect  the  account  books  of  the  trust :  by  a 
subsequent  statute  (preserving,  except  as  thereby  varied, 
altered,  or  repealed,  the  previous  act,)  it  was  directed 
that  the  trustees  should  keep  account  books,  which 
should  be  open  to  the  inspection  of  the  trustees  or  any 
creditor  on  the  tolls ;  and  this  was  held  to  abolish  the 
general  power  formerly  given.]  The  accounts  of  a 
turnpike  trust  may  not  be  strictly  public  documents. 
And  the  former  right  there  was  given  by  statute,  and  to 
an  extent  which  without  statute  would  not  have  been 
warrantable. 

Cur,  adv.  mlt. 

{a)  3J,4;E.  500.       (6)  5  A.  4;  E.  268,       (c)  5  B.  ^  Ad.  978. 

Lord 
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1837.  Lord  Denman  C.  J.  now  delivered  the  judgment  of 

The  King  Court  as  follows,  first  Stating  the  substance  of  the 

against       mandamus  and  return. 

The  Justices  of  ^ 

Stafford-  This  return  raises  the  question,  whether  the  rate- 
payers of  any  parish  within  a  county  have,  as  such,  any 
right  to  inspect  and  copy  the  bills  of  charges  of  county 
officers,  which,  having  been  paid  by  the  treasurer  under 
orders  of  justices,  have  become  items  in  his  accounts, 
and,  those  having  been  passed  at  sessions,  and  he  having 
been  discharged  by  order  of  sessions,  have  been  de- 
posited by  the  clerk  of  the  peace  among  the  county 
records,  in  pursuance  of  stat.  12  G.  2.  c  29.  s.  8. 

The  existence  of  such  right  was  contended  for  prin- 
cipally on  three  grounds.  1.  Upon  the  authority  of 
Mea:  v.  The  Justices  of  Leicester  {a).  2.  Because  the 
bills  in  question  were  parcel  of ,  the  orders  in  virtue  of 
which  they  were  paid,  of  which  the  inspection  was 
conceded ;  but  that  such  inspection  was  wholly  nugatory 
unless  it  extended  to  the  bills  also.  3.  Because  the  bills 
were  public  documents,  which,  by  the  common  law,  every 
one  interested  in  them  had  a  right  to  see;  and  that  the 
provisions  relative  thereto,  in  stats.  12  G.  2.  c»  29.  and 
55  G.  3.  c.  51.,  were  either  collateral  to,  or  in  affirmance 
of,  and  certainly  did  not  abridge,  this  right. 

Prior  to  the  passing  of  stat.  12  G.  2.  c,  29.,  the  justices 
in  sessions  were  authorised,  by  several  acts  of  parliament, 
to  raise  rates  applicable  to  specific  purposes.  By  that 
act,  one  general  rate,  applicable  to  all  these  purposes, 
and  for  such  sum  as  the  justices  shall  think  necessary,  is 
directed  to  be  from  time  to  time  assessed  and  collected. 
The  monies  are  to  be  received  by  the  treasurer  (who  is 

(a)  ^B.  ^  C.  891. 

appointed 
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appointed  by  them),  and  paid  according  to  their  orders  1837. 
for  any  use  or  purpose  to  which  the  public  stock  of  the  ^ 
county  is  by  law  applicable :  and  no  new  rate  is  to  be  against 

,  ,      .  .  The  Justices  of 

made,  until  the  justices  are  satisfied  that  three  fourths  Staffoud- 
of  the  money  collected  by  the  preceding  rate  have  been  ^  ^ 
so  expended.  The  treasurer  is  to  keep  books  and  ac- 
counts of  his  receipts  and  payments,  distinguishing  the 
particular  uses  to  which  the  payments  have  been  applied ; 
and  these,  with  the  vouchers,  he  is  to  lay  before  the 
justices  at  sessions,  and,  after  they  have  been  there 
passed,  both  are  to  be  deposited  with  the  clerk  of  the 
peace,  who  is  required  to  keep  them  among  the  records 
of  the  county,  "  to  be  inspected  from  time  to  time  by 
any  of  the  said  justices,  within  the  limits  of  their  com- 
missions, as  occasion  shall  require,  without  fee  or  re- 
ward." When  the  justices  have  passed  the  accounts, 
their  discharge  by  order  of  sessions  is  to  be  allowed  as 
a  sufficient  acquittance  to  the  treasurer,  in  any  court  of 
law  or  equity,  to  all  intents  and  purposes  whatsoever. 
A  limited  appeal  to  the  sessions  is  given  against  the  pro- 
portions of  the  rate,  but  not  against  the  rate  itself ;  and 
finally  the  jurisdiction  of  this  Court  is  restrained  within 
certain  limits  by  the  twenty-first  section,  as  to  the  re- 
moval into  it  by  certiorari  of  any  rate,  or  orders  or  pro- 
ceedings at  sessions  relating  thereto. 

This  act  was  amended  by  stat.  55  G.  3.  c.  51.,  the 
principal  object  of  which  was  to  provide  for  the  due 
proportioning  of  the  rate  on  the  several  parishes ;  but, 
by  the  eighteenth  section,  the  treasurer  is  required  once 
in  every  year  to  publish,  in  some  one  of  the  county 
newspapers,  a  true  and  accurate  abstract  of  his  account, 
under  its  several  heads,  signed  by  the  justices  who  shall 
have  audited  the  same. 

Vol.  VL  H  These 
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1837.  These  are  the  provisions  of  the  statutes  material  to  the 

The  King     P^^^^^^^  question,  which  we  have  stated  thus  at  length, 
against       because  they  appear  to  us  to  furnish  very  cogent  infe- 

The  Justices  of  ...  ^  o 

Stafford-  rences  as  to  the  right  now  in  dispute.  No  one  can  read 
the  clauses  without  being  satisfied  that,  subject  to  the 
limitations  specified,  the  legislature  has  placed  the  whole 
control,  as  to  the  imposition  and  expenditure  of  the 
county  rate,  in  the  court  of  quarter  sessions.  And  with 
regard  to  the  particular  matter  of  publicity,  they  pro- 
vide specifically  for  the  preservation  of  the  vouchers, 
and  for  their  inspection  by  a  particular  class,  the  members 
namely  of  the  Court  which  controls  the  expenditure ; 
and  provide  also  for  information  to  be  conveyed  to  the 
rate-payers  in  general,  by  the  annual  publication  of  the 
receipts  and  payments,  in  such  a  form  as  was  deemed 
sufficient  for  the  purpose. 

This  latter  provision  may  perhaps  throw  some  light 
upon  the  construction  which  the  former  ought  to  receive; 
but,  looking  at  the  former  by  itself,  it  is  difficult  to  un- 
derstand why  a  specific  provision  should  have  been 
made  for  the  inspection  by  the  justices  without  fee  or 
reward,  if  by  the  common  law  the  same  right  (and  it  is 
that  same  right  which  is  now  claimed)  existed  in  favour 
of  every  rate-payer.  It  is  remarkable,  moreover,  that, 
in  the  same  statute,  12  G.  2.  c.  29.  5. 14.,  respecting  the 
repairs  of  public  bridges,  banks,  &c.,  a  similar  provision 
is  made  for  the  preservation  and  deposit  of  contracts 
for  the  repairs  ;  and,  as  to  these,  the  purpose  is  declared 
to  be  the  inspection,  not  only  by  the  justices,  but  by 
"any  person"  "employed  by  any  parish,  township,  or 
place,  contributing  to  the  purposes  of  this  act."  The 
difference  in  the  two  clauses  can  hardly  be  conceived  to 
have  been  unintentional. 

It 
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It  is  also  material  to  observe  that  the  duty  of  pre-  1837. 
serving  the  vouchers  appears  to  have  been  first  created  ' 

^  ^  ^  ^      ^  The  King 

by  Stat.  12  G.  2.  c.  29.     Upon  examination  of  all  the  against 

The  Justices  of 

statutes  recited  in  the  preamble,  no  such  enactment  Stafford- 
appears  among  them,  though  the  provision  for  the  abso- 
lute discharge  of  the  treasurer,  by  the  acquittance  of 
the  justices,  is  copied  from  one  of  them,  11  &  12 
c.  19.  5.  2.  Independently  of  the  statute,  we  know  of 
no  direct  obligation  on  the  justices  to  preserve  the 
vouchers  of  audited  accounts,  however  prudent  such  a 
preservation  might  be ;  nor  do  we  know  of  any  thing 
which  should  make  it  compulsory  on  the  clerk  of  the 
peace  to  receive  such  documents,  and  preserve  them 
among  the  county  records.  If  this  be  so,  and  the  statute 
which  first  directs  their  preservation,  and  place  of  de- 
posit, defines  also  the  purpose  of  such  preservation,  and 
the  persons  who  are  to  have  access  to  the'm,  what  right 
can  others  have  to  inspect  them  for  other  and  undefined 
purposes  ? 

We  are  of  opinion,  therefore,  upon  a  review  of  the 
provisions  of  the  statutes,  that  they  raise  a  direct  in- 
ference against  the  existence  of  any  such  right.  It  is 
fitting,  however,  to  consider  the  weight  of  the  argument 
independently  of  these  provisions.  It  is  alleged  that 
these  are  public  documents,  and  that  every  one  having 
an  interest  in  them  has  therefore  a  right  to  inspect 
them.  It  is  not  necessary  to  inquire  whether  these  are, 
strictly  speaking,  public  documents ;  and,  though  most 
of  the  cases  cited  on  this  point  were  examples  of  the 
exercise  of  a  power  by  the  Court  to  compel  one  of  two 
litigating  parties  to  make  reasonable  disclosures  to  the 
other,  we  are  by  no  means  disposed  to  narrow  our  own 
authority  to  enforce  by  mandamus  the  production  of 

H  2  every 
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1837.      every  document  of  a  public  nature,  in  which  any  one 
The  King        ^^^^  King's  Subjects  can  prove  himself  to  be  interested. 
against       Yov  sucli  pcrsons,  indeed,  every  officer  appointed  by 

The  Justices  of  r  '  ?  J  J 

Stafford-     law  to  keep  records  ought  to  deem  himself  for  that 

£HIK£. 

purpose  a  trustee.  But  the  difficulty  is  to  see  that  the 
present  applicants  have  such  an  interest  as  brings  them 
within  the  rule.  During  the  argument,  we  enquired 
what  interest  in  the  applicants  was  relied  on  as  entitling 
them  to  the  inspection.  In  answer,  it  was  conceded  that 
the  rate-payers  had  no  direct  interest  in  ascertaining  the 
expenditure  of  the  by-gone  rate,  because,  even  if  dis- 
covered to  be  illegal,  the  monies  paid  by  the  treasurer 
could  not  be  recovered  from  him ;  and  it  is  obvious 
that  they  could  not  be  recovered  from  the  parties  to 
whom  they  had  been  paid,  nor  from  the  individual 
justices  who  had  sanctioned  the  payments.  But  it  was 
said  that,  as  the  justices  at  sessions  were  prohibited  from 
imposing  a  new  rate  until  three  fourths  of  the  former 
had  been  lawfully  expended,  the  rate-payers  were  in- 
terested in  ascertaining  the  nature  of  such  expenditure, 
to  enable  them  to  oppose  the  imposition  of  a  new  rate. 
The  answer  to  this  is,  that  the  rate-payers  as  such  can- 
not by  law  interfere  in  the  matter.  Let  it  be  assumed 
that  the  inspection  prayed  for  should  disclose  an  illegal 
expenditure  of  a  former  rate,  or  the  fact  that  more  than 
one  fourth  of  the  former  rate  still  remained  unexpended 
in  the  treasurer's  hands,  still  no  rate-payer,  as  such, 
could  be  heard  in  the  court  of  quarter  sessions  to  object 
to  the  imposition  of  a  new  rate ;  Rex  v.  The  Justices  of 
'Nottingham  {a).  The  subject  matter  is  not  one  which 
the  rate-payer  can  bring  before  the  Court  as  a  litigant ; 
nor  is  he,  as  such,  a  member  of  the  Court. 

(a)  SA.SfE.  500. 

The 
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The  utmost,  therefore,  that  can  be  said  on  the  ground  1837. 

of  interest,  is  that  the  applicants  have  a  rational  curiosity  The  King 
to  gratify  by  this  inspection,  or  that  they  may  thereby       against  ^ 

ascertain  facts  useful  to  them  in  advancing  some  ulterior  Stafford- 

[  SHIRE. 

measures  in  contemplation  as  to  regulating  county  ex- 
penditure ;  but  this  is  merely  an  interest  in  obtaining 
information  on  the  general  subject,  and  would  furnish 
an  equally  good  reason  for  permitting  inspection  of  the 
records  of  any  other  county:  there  is  not  that  direct 
and  tangible  interest,  which  is  necessary  to  bring  them 
within  the  rule  on  which  the  Court  acts  in  granting 
inspection  of  public  documents. 

But  it  is  contended  that  these  vouchers  are  substan- 
tially parcel  of  the  orders  which  relate  to  them.  But 
what  in  truth  is  the  form  of  the  orders,  and  whether 
the  vouchers  are  or  are  not  by  any  reference  or  other- 
wise so  incorporated  with  them  as  to  become  parcel  of 
them,  is  not  disclosed  either  in  the  writ  or  return.  The 
applicants,  prior  to  the  date  of  the  writ,  had  a  full  op- 
portunity of  inspecting  the  orders  ;  it  is  therefore  their 
fault  that  we  have  not  this  information ;  the  language  of 
their  own  writ  raises  a  presumption  against  them ;  and 
there  is  every  reason  to  suppose  that  in  truth  the  orders 
are  perfect  instruments  without  the  vouchers. 

Lastly,  however,  we  are  strongly  pressed  with  the 
authority  of  Rex\,  The  Justices  of  Leicester  {a)  ^  in  which 
Lord  Tcnterden  and  this  Court  made  a  rule  absolute 
in  the  very  terms  of  the  present.  The  great  authority 
attached  to  that  decision  rendered  it  necessary  for  us  to 
grant  the  writ,  and  see  what  return  should  be  made, 
that  the  principles  on  which  it  rested  might  undergo  the 


(a)  AB.  ^C.  891. 
H  3 


most 
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1837.      most  deliberate  revision.    We  eannot  adopt  the  argu- 
^        ment  urged  at  the  bar,  by  which  that  case  was  sought 
against      to  be  distinguished  from  this :  because,  though  the 

The  Justices  of  .      .  . 

Stafford-  reiusal  oi  the  justices  there  was  too  extensive,  and  the 
return  therefore  properly  quashed,  the  Court  obviously 
intended  to  decide  the  present  question  also.  After 
much  consideration,  we  think  in  that  respect  it  can- 
not be  supported.  It  is  observable  that,  although  the 
material  arguments  at  the  bar  against  the  mandamus  re- 
ceived no  answer  from  the  other  side,  and  no  reason  is 
stated  for  the  judgment  of  the  Court,  yet  it  appears 
that  no  argument  was  permitted  upon  the  return.  Our 
brother  Littledale^  who  was  a  member  of  the  Court  at 
the  time,  permits  us  to  say  that  he  disapproves  of  that 
case. 

Upon  the  whole,  we  conclude  that  this  returij  is  suffi- 
cient in  law.  Much  has  been  said  upon  the  practical 
irresponsibility  which  our  decision  may  occasion  as  to 
the  expenditure  of  the  county  rate  by  the  justices.  If 
this  consequence  really  flowed  from  our  refusal  of  the 
writ,  that  would  be  no  reason  with  us  for  straining  the 
law  to  prevent  it :  the  law  must  be  altered  by  the  proper 
authority,  if  too  much  discretion  is  now  vested  in  the 
court  of  quarter  sessions. 

But  in  truth,  considering  the  number  of  the  magis- 
tracy in  every  county,  the  large  attendance  usual  on  the 
days  of  transacting  the  county  business,  that  the  Court 
in  which  it  is  transacted  is  an  open  Court,  that  all  these 
accounts  are  there  publicly  considered,  and  an  abstract 
of  the  whole  expenditure  afterwards  publicly  circulated, 
and  that  the  law  is  most  explicit  as  to  the  matters  to 
which  the  county  rate  is  applicable,  it  appears  to  us 
very  unreasonable  to  apprehend  any  evil  consequences 

from 
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from  holding*  that  the  magistrates  are  not  compellable  1837. 
to  grant  to  rate-payers  generally  this  inspection.  If 

^        ^  The  King 

any  abuse  exists,  it  can  hardly  be  supposed  that,  among  against 

The  Justices  of 

so  many,  no  one  magistrate  will  be  ipund  to  bring  the  Stafford- 
order  before  this  Court ;  and  the  law  has  given  already  shire. 
to  him  every  advantage  which  the  granting  of  a  peremp- 
tory mandamus  would  afford  to  the  present  applicants. 

On  the  other  hand,  no  slight  inconvenience  might 
result  from  holding  that,  in  every  county,  all  its  thou- 
sands of  rate-payers,  with  no  other  interest,  and  without 
fee  or  reward,  have  a  right  to  the  inspection  now  con- 
tended for.  Nor  can  we  believe  that  such  a  power 
would  have  been  given  by  doubtful  implications. 

We  disclaim,  however,  the  being  influenced  on  either 
side  by  these  considerations,  and  have  attended  only  to 
the  legal  principles  which  appear  to  us  applicable,  in 
pronouncing  that  the  return  is  sufficient. 

Judgment  for  the  defendants. 


Charles  Rishton  against  Nesbit.  Wednesday, 

January  1 1th. 

ERROR  from  the  Common  Pleas,  Lancaster,    In  a  If  tenant  in  a 
p.,  ,  writ  of  right 

writ  oi  right,  the  plain tiir  in  error  demanded  cer-  succeed  on 

.  .  '     .    .^       1  r     1     .    •  1  •    •        demurrer  to  the 

tain  premises  against  the  detendant  in  error,  claiming  count,  no  issue 
through  John  Rishton,  whom  the  count  alleged  to  have  fhe^misT^he 
been  the  second  cousin  and  heir  of  Barhara  Aytoun,  ^^S" 

^  nnal  judgment. 

The  defendant  in  error  demurred,  assign inej  for  causes  ^^^y  judgment 

having  been 

that  the  count  did  not  shew  how  John  Rishton  was  the  signed  under 

the  above  cir- 

second  cousin  and  heir  of  Barhara  Aytoun,  nor  did  it  cumstances,  the 

T        1       ,  ,  .     T    .      p  .  ,  .        .         Court,  on  error, 

aver  directly  that  she  was  seised  in  tee  within  sixty  reversed  so 
years,  but  only  under  a  videlicet.  The  plaintiff  in  error  ^judged ^that 

the  tenant 

should  hold  quit  of  the  demandant  and  his  heirs  for  ever. 

H  4  put 
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put  in  no  answer;  and  thereupon  judgment  was  given 
"  that  the  said  Charles  Rishton  and  his  pledges  to  pro- 
secute be  in  mercy  for  his  false  complaint,  and  that  the 
said  Anthony^^  (the  defendant  in  error)  "  go  thereof 
without  day,  &c.,  and  also  that  the  said  Anthony  hold 
the  tenements  aforesaid,  with  the  appurtenances,  to  him 
and  his  heirs,  quit  of  the  said  Charles  Mishton  and  his 
heirs  for  ever,  &c."  Error  was  brought  upon  this 
judgment,  and  the  special  causes  were  assigned  as  fol- 
lows :  — 

"  That,  in  the  giving  the  judgment  aforesaid,  it  is 
considered,"  Sic,  "  that  the  said  Anthony  Neshit  shall 
hold  the  tenements  aforesaid,  with  the  appurtenances^ 
to  him  and  his  heirs,  quit  of  the  said  Charles  Rishton 
and  his  heirs  for  ever,  whereas  no  such  judgment  should 
have  been  given and  "  That  the  said  judgment  should 
have  been  merely  that  the  said  Charles  Rishton  and  his 
pledges  to  prosecute  should  be  in  mercy  for  his  false 
complaint,  and  that  the  said  Anthony  should  go  thereof 
without  day,  &c.'' 

The  tenant  joined  in  error,  and  the  case  was  argued 
in  last  Michaelmas  term  {a). 

Wightman  for  the  plaintiff  in  error.  Final  judgment 
ought  not  to  liave  been  given,  the  mise  not  having  been 
joined  upon  the  right.  If  the  demandant  in  a  writ  of 
right  be  nonsuited  after  appearance,  or  if  he  be  non- 
suited, or  the  tenant  confess  or  make  default,  after 
mise  joined,  final  judgment  shall  be  given,  but,  in  ge- 
neral, such  judgment  cannot  be  till  after  mise  joined  ; 
Titzherh,  Ahr.  tit.  Judgement^  pi.  245. ;   Bro.  Abr.  tit. 

(a)  Nove7nbcr  \  5th.  Before  Lord  j9<?wwan  C.  J.,  Patteson,  Williams, 
and  Coleridge  Js. 

Droit 


1837. 

Rishton 

against 
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Droit  de  Uecto^  pi.  16. ;  9  Vin,  Ahr,  313.  tit.  Droit  de 
Redo,  (G),  pi.  6,  17.  In  Heidon  v.  Smethwick  (a),  after 
mise  joined,  the  demandant,  not  appearing  to  hear  the 
verdict,  was  nonsuited,  and  the  Court  said,  "  All  is  one 
as  if  he  had  appeared;  for  this  nonsuit  is  peremptory 
for  ever ;  the  issue  having  been  joined  upon  the  mere 
droit,  aliter  if  the  issue  had  been  joined  upon  any  col- 
lateral point."  In  Co,  Litt,  295  h  it  is  said,  For  the 
second  point,  seeing  the  mise  is  joined  upon  the  mere 
right,  albeit  the  verdict  of  the  grand  assise  be  given  upon 
another  point,  yet  judgment  final  shall  be  given.  And 
so  it  is  if  the  tenant  after  the  mise  joined  make  default, 
or  confess  the  action,  or  if  the  demandant  be  nonsuit ; 
and  yet  in  none  of  these  cases  they  of  the  grand  assise 
gave  their  verdict  upon  the  mere  right." 

Starkie^  contra.  The  only  direct  authority  for  the 
doctrine  stated  in  Fitzlu  Ahr,  tit.  Judgement^  24<5,  that, 
in  a  writ  of  right,  judgment  final  shall  not  be  given 
but  after  mise  joined,  &c.,  appears  to  be  the  dictum 
of  FitzJierbert  J.  in  a  case,  Yearb,  Mich,  26  H,  8.  {b)» 
The  dictum,  however,  was  extra-judicial.  In  Pen* 
ryn^s  Case{c)  the  proposition  that,  if  the  tenant  after 
mise  joined  make  default,  judgment  final  shall  be 
given,  is  denied;  but  that  denial  is  again  contradicted 
in  Heme  v.  Lilborne  [d).  The  dictum  of  FitzJierbert  J. 
would  go  the  length  of  shewing  that,  if  the  whole 
merits  of  the  case  were  involved  in  the  plea  and  demur- 
rer, still  there  could  be  no  final  judgment.  It  is  said, 
in  Co.  Litt,  295  ^,  that,  "  if  the  tenant  after  the  mise 
joined  make  default,  or  confess  the  action,  or  if  the 

(a)  GoUsh.  90.    '  (6)  Fol.  8  B.  pi.  6. 

(c;  5  £ep.86a.  {d)  1  Bulst.  159.  161,  162. 

demandant 


1837. 


RiSHTON 

against 
Nesbit. 


Nesbit. 
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1837.      demandant  be  nonsuit,"  there  shall  be  final  judgment, 
"  and  yet  in  none  of  these  cases  they  of  the  grand  assise 

RlSHTON  ^  . 

against  gave  their  verdict  upon  the  mere  right."  There  ap- 
pears no  reason  why  the  same  judgment  should  not  be 
given,  in  the  case  (for  example)  of  the  plea  and  demur- 
rer just  now  supposed,  where  the  mise  never  has  been, 
and  never  may  be,  joined.  Glanville  {a),  in  discussing 
the  law  as  to  a  default  of  appearance  by  tenant  or 
demandant  on  the  day  of  summons,  treats  it  as  a 
doubtful  question  how  far  the  consequences  of  non- 
appearance by  the  demandant  are  final,  as  between  him 
and  the  same  tenant.  Bracfon,  after  laying  it  down,  in 
f.  372  b,  (cited  in  Dowland  v.  Slade  (b) ),  that  the 
demandant  in  a  writ  of  right  must  shew,  in  his  count, 
among  other  things,  how  he  claims  to  be  entitled,  and 
by  what  steps  the  right  comes  to  him,  states,  in  f.  373 
as  the  consequence  of  any  necessary  article  being 
omitted  in  the  count,  that  the  demandant  shall  lose  his 
claim  for  himself  and  his  heirs  "  in  perpetuum."  The 
effect  of  such  omission  is  also  stated  in  Fleta  (c),  in 
nearly  the  same  words.  The  general  rule,  as  laid  down 
in  Ferrer's  Case  {d\  is  that,  "  when  one  is  barred  in  any 
action  real  or  personal,  by  judgment  or  demurrer,  con- 
fession, verdict,  &c.  he  is  barred  as  to  that  or  the  like 
action  of  the  like  nature  for  the  same  thing  for  ever." 
In  Com,  Dig,  Pleader,  (Y  1.),  it  is  said  that  "  On  de- 
fault after  appearance  in  a  writ  of  right,  there  shall  be 
final  judgment."  The  discussions  which  have  arisen  as 
to  the  granting  of  liberty  to  amend  the  count  in  a  writ 
of  right  have  evidently  proceeded  upon  the  supposition 
that,  if  the  amendment  were  not  allowed,  and  judgment 

(a)  Glanville  (by  JSeames),  p.  34,  Book  I.  c.  32.  (6)  5  East,  290. 
(c)  Lib.  vi.  c.  16,  p.  401.  (d)  6  Eep.  7  a. 

went 
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went  against  the  demandant,  his  claim  was  finally  1837. 
barred ;  Dumsday  v.  Hughes  (a),  Charlwood  v.  Mor- 

RiSHTON 

gan{b),  Tooth  v.  Boddington  (c),  Worley  v.  Blunt  [d).  against 
In  Charlwood  v.  Morgan  [c)  application  was  ultimately 
made  for  leave  to  discontinue,  the  object  of  which  (as  no 
costs  are  paid  on  a  writ  of  right)  evidently  was  that,  by 
discontinuing,  the  party  might  be  in  a  situation  to  bring 
a  fresh  writ.  It  is  no  greater  hardship  that  the  de- 
mandant should  be  obliged  to  state  his  title  properly  in 
his  count,  on  pain  of  finally  losing  his  claim,  than  that 
a  tenant  should  be  subject  to  the  vexation  of  several 
writs  of  right. 

Wightman,  in  reply.  The  cases  last  cited  determine 
nothing  as  to  the  effect  of  a  judgment  on  demurrer, 
when  given ;  and  the  question  here  is,  what  that  eifect 
should  be.  It  is  contended  that  the  dictum  of  Fitz- 
herhert  J.  (e)  goes  too  far ;  but  the  distinction,  as  to  the 
mise  having  been  joined  or  not,  is  supported  by  note  (-i) 
to  William  v.  Gwyn  (g),  and  Co,  Lit.  295  5.,  and  does 
not  depend  wholly  on  the  dictum  of  Fitzherbert  J.,  for 
it  is  also  borne  out  by  Heidon  v.  SmethwicJc  {h).  In  a 
personal  action,  a  former  judgment  on  demurrer  would 
be  no  bar  to  the  plaintiff  on  an  issue  joined  to  try  the 
right  upon  which  the  first  action  was  brought.  No 
direct  authority  has  been  cited  to  shew  that  a  party 
can,  in  strict  law,  have  but  one  writ  of  right ;  and  the 
judgment  of  Tindal  C.  J.  in  Worley  v.  Blunt  (d)  rather 
intimates  the  contrary.  The  general  effect  of  the  autho- 

(a)  SB.  ^  P.  453.  (b)  1  New  Bep.  64. 

(c)  1  Bing.  208.  {d)  9  Bing,  6S3. 

(e)  Year  Book,  Mich.  26  H,  8.  f.  8  B.  pi.  6.     (g)  2  IVms.  Saund.  45 1. 
(A)  Goldsb.  90. 

rities 
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rities  is  that,  on  a  writ  of  right,  the  judgment  is  not 
final  unless  the  mise  has.  been  joined  on  the  mere  right. 
The  distinction  is  recognised  in  Fitz.  Nat,  Brev,  tit. 
Writ  of  Might  pate?tt,  f.  6. ;  and  is  supported  by  a  pas- 
sage in  fol.  11  of  the  same  work;  and  the  dictum  of 
Fitzherbert  J,  in  Yearb,  26  H,  8.  is  cited  in  Broo/ce^s 
Abridgement,  Judgments,  pi.  44?. 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  is  a  writ  of  error  from  the  Court  of  Common 
Pleas  at  Lancaster;  and  the  case  is  this.  Upon  demur- 
rer to  the  count  in  a  writ  of  right,  judgment  Jinal  was 
given  for  the  tenant;  viz.,  that  he  hold  the  tenements 
aforesaid  to  him  and  his  heirs  quit  of  the  said  Charles 
Rishton  and  his  heirs  for  ever. 

For  the  demandant  it  is  argued  that  judgment  final 
can  only  be  given  after  issue  joined  on  the  mise ;  for 
which  position  Bro.  Abr,  tit.  Droit  de  Recto,  pi.  16.  is 
relied  on,  citing  the  Year  Book,  26  H,  8.  f.  8.  pi.  6., 
which  is  in  the  very  words  given  in  Brooke,  "  Nota, 
per  Fitzherbert  Justice,  judgment  final  ne  serra  done  in 
briefe  de  droit,  mes  puis  le  mise  joine." 

It  is  said  on  the  part  of  the  tenant  that  this  is  doubted 
in  Bracton  ;  but  we  cannot  find  any  passage  in  Bracton 
to  that  effect,  nor  indeed  any  authority  at  all  contradict- 
ing the  dictum  of  Fitzherbert  J.  The  reason  is  suffi- 
ciently apparent,  viz.,  that,  until  the  tenant,  by  joining 
the  mise,  asserts  his  own  right,  the  question  as  to  which 
of  the  litigant  parties  has  the  greater  right  is  not  raised, 
and  it  is  only  upon  the  determination  of  that  question 
by  verdict,  or  by  either  party  making  default  and 

abandoning 
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abandooing  it  (Penryn's  Case  {a)  ),  that  the  judgment  1837. 
Jinal  proceeds ;  which  judgment  in  terms  affirms  that  ^^^^^^ 
the  one  party  and  his  heirs  shall  hold  the  tenements  against 

.        ..  Nesbit, 

quit  of  the  other  and  his  heirs ;  that  is,  adjudges  that  he 
has  the  greater  right. 

The  result  is,  that  so  much  of  the  judgment  below  as 
adjudges  that  the  tenant  hold  the  tenement  to  him  and 
his  heirs  quit  of  the  demandant  and  his  heirs  for  ever 
must  be  reversed,  and  the  rest  of  it  affirmed. 

Judgment  accordingly. 

(a)  5  Rep.  85  b. 


The  King  against  The  Justices  of  Suffolk.  Thursday, 

January  12th, 

(St.  Andrew  Ilketstall  agaifist  Chediston.) 

order  was  made,  in  November  1835,  for  the  re-  On  appeal 

moval  of  Margaret  Hurren,  widow,  from  the  parish  of  order^ofTe- 

CJiediston^  SirffblJc,  to  the  parish  of  St.  Andrew  Ilketstall,  sbns^^wkho^ut" 

in  the  same  county.    At  the  time  of  makincj  the  order  s^^^g  into  the 

o  appeal,  quashed 

examinations  were  taken,  and  amonof  them  that  of  Gip-      oxdQr,  sub- 

"  ject  to  a  case, 

son,  the  overseer  of  Chediston,  stating  the  pauper's  o"  a  point  said 

to  turn  upon 

chargeability.    Notice  of  the  chargeability,  and  a  copy  the  construction 
of  ihe  order  of  removal,  were  served  upon  the  parish  5  w.  4.  c.  76. 
officers  of  St,  Andrew,  and  likewise  copies  of  the  ex-  being^bTought 
aminations,  except  that  of  Gipson,  which  was  acci-  " Jfused  to  h"ear 
dentally  omitted,    St,  Andrew  appealed,  and,  upon  the      P  j^"' 

1  1  '         '     1  cussed  on  an 

appeal  cominff  on  at  the  Epiphany  sessions,  1836,  the  appHcation  by 

^  ^  ^       J'  '  '  the  respondents 

respondents  put  in  all  the  original  examinations.  The  ap-  for  a  man- 
damus to  enter 

pellants  then  contended  that  the  order  must  be  quashed,  continuances 

^  1  •  •  1      and  hear  the 

on  the  ground  (notice  ot  which  had  been  given  to  the  appeal, 
respondents)  that  it  did  not  appear  by  the  copies  of 

examinations 
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1837.      examinations  sent  to  the  appellants  that  the  pauper 
was  chargeable  at  the  time  of  making  the  order.  The 

The  King  ^        ^  ^ 

against       sessions,  UDon  this  ground,  quashed  the  order,  without 

The  Justices  of       .       .  ? 

Suffolk.  going  into  the  merits  of  the  appeal.  They  afterwards 
granted  a  case.  The  case  was  not  brought  up ;  and  in 
last  Michaelmas  term  a  rule  nisi  was  obtained  for  a 
mandamus  to  the  justices  to  enter  continuances  and 
hear  the  appeal. 


B.  Andrews  (with  whom  was  Palmer)  now  shewed 
cause,  and  cited  Rex  v.  The  Justices  of  ike  West 
Riding  (a).    The  Court  then  called  upon 

Austin,  in  support  of  the  rule.  The  respondents 
were  stopped,  on  a  preliminary  point,  from  entering 
into  their  case.  This  Court  may  determine,  on  the 
present  application,  whether  or  not  the  decision  of  the 
justices  was  correct.  Rex  v.  The  Justices  of  the  West 
Riding  (a)  is  no  authority  to  the  contrary,  because 
there  the  appeal  had  been  dismissed  on  a  point  of  ses- 
sions practice,  which  this  Court  did  not  think  fit  to 
interfere  with  on  motion  for  a  mandamus :  here  the  dis- 
pute is  on  the  construction  of  an  act  of  parliament 
(4  &  5  4.  c,  76.),  which  the  Court  may  properly 
decide  on  the  present  application.  Unless  they  do  so, 
the  respondents  can  have  no  remedy  but  by  a  new 
removal  and  the  trial  of  a  second  appeal. 

Lord  Denman  C.  J.  I  do  not  think  that,  in  the 
case  referred  to,  the  Court  contemplated  the  distinction 
now  taken  ;  nor  can  it  be  reasonably  acted  upon.  The 


(a)  I  A.h  E.  606. 

respondents 
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Ill 


respondents  might  have  forbone  to  take  a  case,  and  1837 
might  then  have  come  to  this  Court  for  a  mandamus ; 
but  they  cannot  have  both  remedies  at  once. 


Littledale,  Williams,  and  Coleridge  Js.  con- 
curred. 

Rule  discharged  (a), 

(a)  The  following  case  was  decided  on  a  subsequent  day  of  this 
term :  —  ' 


The  King 
against 
The  Justices  of 
Suffolk. 


The  King  against  The  Justices  of  Northamptonshire.  Tuesday, 

January  31st. 

(MoRBORN  against  Warmington). 


Ax  appeal  against  an  order  removing  certain  paupers  from  the  parish  of 
Warmington,  Northamptonshire,  to  the  parish  of  Morborn,  Huntingdon^ 
shire,  came  on  for  trial  at  the  Northamptonshire  quarter  sessions,  January 
1836,  when  the  respondents  objected  that  the  notice  of  appeal  had  not 
been  duly  given,  having  been  served  upon  one  overseer  only  of  the 
respondent  parish,  and  not  upon  the  churchwardens  and  overseers.  The 
sessions  thereupon  refused  to  hear  the  appeal,  and  made  the  following 
order  (after  the  necessary  recitals)  :  "  Now,  upon  opening  the  matter  of 
the  said  appeal,  and  it  appearing  to  the  Court  that  due  notice  of  appeal 
had  not  been  given  by  the  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Morborn  to  the  churchwardens  and  overseers  of  the  poor  of 
the  said  parish  of  Warmington,  this  Court  doth  order  that  the  said  recited 
order  of  removal  be  ratified  and  confirmed,  subject  nevertheless  to  the 
opinion  of  the  Honourable  the  Justices  of  His  Majesty's  Court  of  King's 
Bench,  on  a  special  case  to  be  agreed  upon  in  respect  to  such  notice  by 
the  said  appellants  and  respondents  and  their  counsel,  if  the  said  appel- 
lants shall  think  proper  to  remove  the  proceedings  by  writ  of  certiorari 
into  that  Court ;  and  the  said  order  is  hereby  ratified  and  confirmed  ac- 
cordingly, subject  as  aforesaid.'*  In  this  term  a  rule  nisi  was  obtained 
for  a  mandamus  to  the  sessions  to  enter  continuances  and  hear  the  appeal. 
The  case  was  not  brought  up. 

Waddington  and  Miller  now  shewed  cause,  and  cited  Rex  v.  The  Justices 
of  the  West  Riding,  I  A.  ^  E.  606,  and  Rex  v.  The  Justices  of  Suffolk, 
supra. 


An  appeal 
against  an  order 
of  removal 
coming  on  for 
trial,  the  ses- 
sions, on  an 
alleged  defect 
in  the  notice  of 
appeal  (that 
the  notice  had 
been  served  on 
one  only  of 
several  parish 
officers),  dis- 
missed the 
appeal  unheard, 
confirmed  the 
order,  and  (at 
the  instance  of 
the  appellants) 
granted  a  case. 
The  appellants, 
without  bring- 
ing up  the  case, 
moved  for  a 
mandamus  to 
the  justices  to 
enter  con- 
tinuances and 
hear  the  appeal. 
Writ  refused. 


Flood,  contra.    The  sessions  ought  to  have  heard  or  adjourned  the 
appeal,  and  not  confirmed  the  order  or  granted  a  case ;  Rex  v.  The  Jus- 
tices 
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1837.  Leicestery  1  East,  686 ;  Rex  v.  The  Justices  of  Buckinghamshire, 

  3  East,  342;  Rex  v.  The  Justices  of  Shropshire,  7  East,  549.  [William  J* 

The  King      Those  were  decisions  where  the  Justices  had  not  granted  a  special  case ; 

against  they  do  not  shew  that,  where  that  has  been  done,  a  mandamus  lies. 
tJiisticcs  or 

Suffolk.       ^^^^  ^  ^^^^         granted,  and  at  your  ihstance.    Lord  Denman  C.  J. 

If  any  thing  wrong  has  been  done,  the  justices  have  given  you  the  oppor- 
tunity of  setting  it  right.  As  the  certiorari  must  be  sued  out  within  six 
months  from  the  granting  of  the  case  {Rex  \.  The  Justices  of  Staffordshire, 
1  Bowl.  P.  C.  484.),  you  had  better  make  the  most  of  your  time].  The 
sessions  in  this  case,  if  they  could  dismiss  the  appeal,  ought  not  to  have 
confirmed  the  order. 


Lord  Denman  C.  J.  If  any  thing  can  be  advanced  on  that  point,  and 
on  the  effect  of  the  cases,  it  may  be  urged  when  this  case  is  brought  up. 
The  rule  must  be  discharged. 

Williams  and  Coleridge  Js.  concurred. 

Patteson  J.  had  left  the  Court. 

Rule  discharged  with  costs. 


Thursday, 
January  12th. 

A  railway  act, 
4  &  5  W^.  4. 
c.  XXV. ,  made 
provision  for 
summoning  a 
jury  to  assess 
compensation 
in  case  of  dis- 
agreement 
respecting  the 
purchase  of 
and  it 


The  Kino  against  John  Gardner,  Esquire. 

JN  last  Easter  term,  a  rule  nisi  was  obtained  for  a 
mandamus  calling  upon  John  Gardner,  Esquire,  one 
of  the  coroners  for  the  county  of  Lancaster,  to  review 
his  taxation  of  the  bill  of  costs  of  Robert  Jonas  Jackson 
NorreT/s,  Esquire,  in  respect  of  an  inquisition  taken 
before  the  said  coroner,  on  J.j)nl  13th,  1835,  under 

lands;  and  it 

enacted  that,  if  the  jury  should  award  a  higher  sum  than  had  been  offered  by  the  railway 
company,  "  all  the  costs  of  summoning  such  jury,  and  the  expences  of  witnesses,"  should  be 
paid  by  the  company ;  if  for  a  lower  sum,  then  one  moiety  of  such  costs  by  each  of  the 
litigant  parties.  The  next  section  provided  that  all  parties  disputing  with  the  company, 
and  demanding  to  have  compensation  assessed  by  a  jury,  should  oblige  themselves  by  bond 
to  bear  their  proportion  (if  any)  "  of  the  costs  and  expences  of  summoning  and  returning  such 
j^'iru  and  taking  such  verdict,  and  of  the  summoning  and  attendance  of  witnesses." 

Held  that  these  clauses  did  not  entitle  the  successful  party  to  general  costs  of  the  inquiry, 
such  as  might  be  recovered  in  an  action  by  the  party  gaining  a  verdict ;  not,  therefore,  to 
costs  of  drawing  brief,  counsel's  fee,  solicitor's  charges  for  attending  the  inquiry,  or  sur- 
veyor's charges  (except  an  allowance  for  time  and  travelling  expenses)  for  viewing  and 

valuing.  .  .       ,     .  ,  ,  

Although,  by  the  clause  giving  the  jury  process,  and  regulatmg  the  mquiry,  it  was 
enacted  that,  in  such  inquiry,  the  party  claiming  compensation  should  "  be  deemed  to  be 
plaintiff,  and  entitled  to  the  same  rights  and  privileges  as  plaintiffs  in  actions  at  law." 

Stat. 
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Stat.  4f  Si  5  W.  4.  c.  XXV.,  local  and  personal,  public,  (for  1837. 
uniting  the  Wigan  Branch  Railway  Company  and  the     xhe  King 

Preston  and  Wigan  Railway  Company,  &c.,  and  for  against 

Gardner, 

repealing,  altering,  and  amending  the  acts  relating  to 
the  said  railways),  and  to  allow  such  costs  as  are  usu- 
ally allowed  to  the  successful  party  in  trials  of  civil 
causes  in  the  Court  of  King's  Bench.  The  principal 
facts  of  the  case  were  as  follows. 

The  companies  united  under  the  above  act  gave 
notice  to  Mr.  Norreys  that  they  required  certain  land 
and  buildings,  his  property,  for  the  purposes  of  the 
railway ;  but  the  parties  did  not  agree  as  to  prices,  nor 
was  any  particular  sum  offered  by  the  company.  A 
jury  was  summoned  before  Mr.  Gardner,  as  coroner,  to 
assess  compensation,  under  sect.  66  of  the  act,  and  the 
value  of  the  land  was  assessed  at  3062/.,  and  the  com- 
pensation for  damage  at  937/.    The  solicitors  employed 

0 

by  Mr.  Norreys  made  out  their  bill  of  costs,  respecting 
the  negotiations  for  the  purchase  of  his  premises,  and 
also  of  and  concerning  the  inquisition,  including  the 
charges  of  surveyors  and  valuers  employed  by  Mr. 
Norreys,  for  viewing  and  valuing  the  premises  required 
by  the  company,  and  for  their  attendance  at  Preston  as 
witnesses  on  the  inquisition,  the  costs  of  drawing  the 
brief,  counsel's  fee,  and  the  solicitors'  charges  for  at- 
tendance at  Preston,  The  coroner,  in  taxing  the  bill, 
allowed  the  surveyors'  travelling  expenses,  and  a  certain 
amount  per  day  for  their  loss  of  time  in  viewing,  and  in 
attending  the  inquisition  ;  he  also  allowed  the  expenses 
of  the  other  witnesses,  some  charges  for  summonses  to 
them,  and  his  own  expenses ;  but  he  disallowed  all  the 
further  articles  of  demand  above  specified.  Tlie  ma- 
terial clauses  of  the  act,  4  &  5  ^  4.  xxv.,  are  the 
following. 

Vol.  VI.  I  Sect. 
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1837.  Sect.  66  enacts,  that,  in  case  of  disagreement,  &c., 

^        respecting  the  purchase-money  or  compensation  for 
against       lands  taken,  used,  damaged,  or  injuriously  affected  by 

Gardner. 

the  execution  of  this  act,  a  jury  shall  be  summoned  by 
warrant  from  the  Company  to  the  sheriff,  or  coroner,  if 
the  sheriff  be  interested,  &c.,  and  an  inquisition  shall 
be  held  and  verdict  given  in  the  manner  there  stated, 
and  the  sheriff,  &c.,  shall  give  judgment  for  such  pur- 
chase-money? satisfaction,  or  compensation,  as  shall  be 
assessed  by  the  jury,  v^hich  verdict  and  judgment  shall 
be  binding  and  conclusive  to  all  intents  and  purposes 
upon  all  corporations  and  persons  whatsoever.  "  Pro- 
vided always,  that  in  such  inquiry  the  person  and  cor- 
poration claiming  compensation  shall  always  be  deemed 
to  be  plaintiff,  and  entitled  to  the  same  rights  and  pri- 
vileges as  plaintiffs  in  actions  at  law  are  entitled  to." 

Sect.  71  enacts,  "  That  in  every  case  in  which  the 
verdict  of  a  jury  shall  be  given  for  a  greater  sum  than 
shall  have  been  previously  offered  by  the  said  Company 
for  the  purchase  of  any  lands  to  be  used  or  taken  by 
them  for  the  purposes  of  this  act,  or  as  compensation  or 
satisfaction  for  any  damage  or  loss,"  &c.,  "  all  the  costs 
of  summoning  such  jury^  and  the  expenses  of  witnesses, 
shall  be  defrayed  by  the  said  Company,  and  such  costs 
and  expenses  shall  be  settled  and  determined  by  the 
said  sheriff,  under-sheriff,  coroner,"  &c. ;  but,  if  the 
verdict  shall  be  for  the  same  or  a  less  sum,  one  moiety 
of  the  "  said  costs  and  expenses"  shall  be  paid  by  the 
party  disputing  with  the  Company,  and  the  remainder 
by  them. 

Sect.  72  enacts,  "  That  all  parties  with  whom  the 
said  Company  shall  have  any  dispute  shall,  at  their  own 
costs,  before  the  said  Company  shall  be  obliged  to  issue 
their  warrant  for  the  summoning  of  such  jury,  enter 

into 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


115 


into  a  bond  with  two  sufficient  sureties  to  the  said  Com- 
pany, in  a  penalty  of  lOO/.j  to  prosecute  their  com- 
plaint, and  to  bear  and  pay  their  proportion  of  the  costs 
and  expenses  of  summoning  and  returning  such  jury  and 
taking  such  verdict^  and  of  the  summoning  and  attendance 
ofmtnesses^  in  case  any  part  of  such  costs  and  expenses 
shall  fall  upon  them." 

Coiding  now  shewed  cause.  There  is  no  ground  for 
any  other  allowances  than  those  made  by  the  coroner. 
Sect.  71  directs  what  costs  shall  be  given,  and  they  are 
"  the  costs  of  summoning  such  jury,  and  the  expenses 
of  witnesses."  Sect.  72  is  intended  merely  to  point  out 
the  form  of  the  bond;  and,  even  supposing  it  framed 
for  the  purpose  of  adding  anything  on  the  subject  of 
costs,  the  words  used  do  not  extend  to  the  costs  now  in 
question.  Costs  of  "  taking  such  verdict"  are  not  the 
same  with  costs  of  trial ;  if  that  were  so,  why  should 
the  "  summoning  and  attendance  of  witnesses "  have 
been  separately  mentioned  ?  In  B.ex  v.  The  Justices  of 
York  {a),  which  may  be  cited,  the  words  of  the  local 
act  were  different ;  it  gave  the  "  costs  and  expenses " 
"  of  the  said  inquest ;"  and  those  words  occurred  in  the 
same  clause  in  which  the  costs  in  general  were  provided 
for. 

Coltman,  contra.  The  taxation  ought  to  be  reviewed. 
[Lord  Denman  C.  J.  Can  you  say  that  there  are  any 
words  in  the  statute  which  cover  the  counsel's  fees  and 
the  attorney's  charges  ?]  Sect.  71  must  be  considered 
as  embodying  sect.  72,  and  both  as  referring  to  the 


1837. 


The  Kino 

against 
Gardnek. 


(a)  1  A.  4;  J3.  828. 
I  2 


same 
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1837.      same  costs.    The  bond,  mentioned  in  the  latter  section, 
Th^lT"      ^'^  clearly  for  payment  of  all  costs  which  would  be  costs 
against       of  a  causc  I  if  these  are  not  recoverable  by  sect.  7 1  ?  a 

Gardner. 

bond  for  the  costs  of  "  taking  such  verdict"  is  idle. 
Sect.  66  gives  to  the  party  claiming  compensation  "  the 
same  rights  and  privileges  as  plaintiffs  in  actions,  at 
law  are  entitled  to."  Rex  v.  T/ie  Justices  of  York  (a)  is 
not,  in  any  material  respect,  distinguishable  from  this 
case.  As  Littledale  J.  observed  there,  the  statute  of 
Gloucester  (b)  gives  the  demandant  only  "  the  costs  of 
his  writ  purchased,"  yet  these  words  extend  to  all  the 
legal  costs  of  the  suit.  The  words  here,  even  if  sect.  71 
be  taken  alone,  are  not  less  comprehensive  than  those 
in  the  former  case,  and  should  be  construed  as  favour- 
ably to  the  party  claiming  costs,  in  a  statute  obtained 
for  the  advantage  of  a  private  company. 


Lord  Denman  C.  J.  I  feel  no  difficulty  in  saying 
that,  if  there  were  any  words  to  warrant  it,  I  should 
not  scruple  to  give  these  clauses  the  largest  sense  that 
has  been  contended  for.  It  is  extremely  unjust  that  no 
provision  should  have  been  made  for  the  general  costs 
in  a  case  like  this ;  but,  if  the  statute  has  not  made  it, 
we  cannot  supply  the  defect.  Sect.  71  gives  "all  the 
costs  of  summoning  such  jury,  and  the  expenses  of 
witnesses."  Sect.  72  provides  that  the  party  suing  out 
the  warrant  for  a  jury  shall  enter  into  a  bond  to  pay 
his  "  proportion  of  the  costs  and  expenses  of  summon- 
ing and  returning  such  jury  and  taking  such  verdict, 
and  of  the  summoning  and  attendance  of  witnesses." 
That  evidently  falls  short  of  what  is  here  demanded ; 

(a)  lA.^E.  828.  (6)  QEd.l.  stat.  \.  c.  I.  s.  2. 

and 
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and  therefore  we  must,  though  with  regret,  say  that 
the  mandamus  cannot  go.  In  Rex  v.  The  Justices  of 
York  {a)  we  did  not  strain  the  words  of  the  local  act ; 
that  provided  for  the  costs,  not  only  of  notices  and  pre- 
cepts, and  summoning  and  returning  the  jury  and  wit- 
nesses, but  "  also  of  the  said  inquest,"  which  words 
included  the  trial  and  the  expenses  incurred  upon  it. 
The  words  in  sect.  66,  that  the  party  claiming  com- 
pensation shall  be  "  deemed  to  be  plaintiff,  and  entitled 
to  the  same  rights  and  privileges  as  plaintiffs  in  actions 
at  law,"  were  clearly  intended,  not  for  the  purpose 
which  has  been  attributed  to  them,  but  to  regulate  the 
general  course  of  proceedings,  to  remove  doubts  con- 
cerning the  right  to  begin,  and  to  shew,  in  other  re- 
spects, how  the  inquisition  should  be  conducted.  I  am 
sorry  that  the  interest  of  the  public  in  this  necessary 
particular  has  not  been  sufficiently  protected. 

LiTTLEDALE  J.  As  to  section  66,  a  plaintiff  at  law 
does  not  necessarily  recover  all  his  costs  because  he 
obtains  a  verdict;  the  right  is  often  restrained  by  par- 
ticular rules  or  enactments.  There  is  a  broad  distinc- 
tion between  the  present  case  and  any  other  that  has 
been  decided.  The  words  in  stat.  4?  W.  4?.  c.  xxv.  are 
much  more  limited  than  those  of  the  act  cited  in  Rex  v. 
The  Justices  of  York  [a).  The  costs  there  given,  of 
notices  and  precepts,  of  summoning  and  returning  the 
jury  and  witnesses,  and  the  costs  of  the  inquest,  were 
very  different  from  the  costs  of  summoning  the  jury, 
and  the  expenses  of  witnesses,  or  the  costs  and  expenses 
of  "  taking  such  verdict,"  which  is  only  one  single  pro- 


1837. 

The  KiKG 

against 
Gardner. 


(a)  I  A.  ,^  E.  828. 

I  3 


ceeding. 
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ceeding.  The  words  used  in  section  71  of  the  present 
act  differ  from  those  of  section  72,  and  both  from  the 
clause  relied  upon  in  the  former  case.  There  can  be 
no  doubt  that  section  71  does  not  give  the  costs  here 
claimed ;  and  I  think  that  section  72  has  not  that  very 
extensive  effect  which  has  been  supposed,  in  enlarging 
their  import. 

Williams  J.  If  the  words  of  the  statute  had  been 
sufficiently  general,  I  should  have  wished  to  allow  this 
claim.  But  section  71  speaks  only  of  particulars,  not 
of  costs  generally ;  and  the  costs  of  "  taking  such  ver- 
dict," mentioned  in  section  72,  are  not  mentioned  alone, 
but  in  conjunction  with  other  items  of  expense,  so  as  to 
shew  that  these  words  are  not  meant  to  include  the 
whole  costs  of  the  inquisition. 

Coleridge  J.  If  section  72  be  read  in  conjunction 
with  section  71,  the  costs  allowed  by  the  two  are  those 
of  summoning  and  returning  the  jury,  and  taking  the 
verdict,  and  the  expenses  of  the  summoning  and  attend- 
ance of  witnesses.  Such  a  provision  cannot  include  the 
costs  now  claimed.  Allusion  has  been  made  to  the 
statute  of  Gloucester;  but  there  is  a  well-known  dis- 
tinction between  old  and  modern  acts.  The  older  sta- 
tutes are  short,  and  it  is  sometimes  necessary  to  give 
their  words  an  extended  signification ;  but  that  is  not 
so  with  recent  acts  in  which  many  words  are  used,  and 
in  the  sense  which  is  common  at  this  day  {a). 

Rule  discharged. 

(a)  See  the  argument  in  Adam  v.  The  Inhabitants  of  Bristol,  2  A.  ^ 
K  395,  396,  399,  400,  401. 
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1837. 


S 


Hay  WARD  af^ainst  Phillips.  Thursday 

o  January  12th 

IR  W,  W.  FOLLETT  had  obtained  a  rule  in  Easter  Declaration  in 

.  .     covenant  upon 

term,  1836,  drawn  up  on  readmg  "the  amdavit  an  indenture, 
of  the  defendant,  and  the  paper  writing  thereto  an-  bre?clf  by  non- 
nexed,"  calling  upon  the  plaintiff  to  "  shew  cause  why  rent?and°three 
the  award  made  between  the  parties  should  not  be  set  ?y  repair- 

*  ing,  &c.  Pleas; 

aside  on  the  grounds ;  first,  that  the  arbitrator  has  ex-  first,  that  the 

indenture  was 

ceeded  his  authority  in  awarding  a  larger  amount  of  obtained  by 

fraud  ;  and, 

damages  than  he  had  power  to  award  by  the  order  of  next,  perform- 
reference ;  secondly,  that  he  has  exceeded  his  authority  several^ 
in  awarding  damages  to  the  amount  of  249/.  3s.  on  piafnt^fflra-'^^^ 
the  second  breach ;  thirdly,  that  he  has  also  exceeded  ^^rsed  the 

fraud,  and 

his  authority  in  directing  193/.  65.  to  be  expended  in  joined  issue  on 

J  ^  ^  the  pleas  of 

repairs."  performance, 

except  that 

there  was  an  omission  to  perfect  the  issue  on  the  fourth  plea.  By  order  of  Nisi  Prius,  it 
was  directed  that  the  jury  should  give  a  verdict  for  the  plaintiff  on  the  first  issue,  and 
damages  assessed  on  the  first  breach  at  10/.,  and  costs  40s.,  subject  to  the  award  of  an 
arbitrator,  to  whom  the  cause  and  all  matters  in  difference  were  referred,  to  order  and 
determine  what  he  should  think  fit  to  be  done  by  the  parties,  respecting  the  matters  in 
dispute,  with  liberty  for  him  to  amend  the  record,  and  to  direct  what  should  be  done 
between  the  parties  :  the  costs  of  the  cause  to  abide  the  event  of  the  award,  and  the 
costs  of  the  reference  and  award  to  be  in  the  arbitrator's  discretion.  The  award  recited 
that  the  only  matter  in  difference,  besides  the  cause,  was  a  claim  of  20/.  rent.  ;  and  the 
arbitrator  awarded  that  the  verdict  on  the  first  issue,  and  the  assessment  of  10/.  on  the  first 
breach,  should  stand,  and  found  for  the  plaintiff  on  the  three  other  issues,  and  assessed 
damages  upon  each,  directing  the  verdict  to  be  entered  for  the  aggregate  of  the  damages  on 
the  four  breaches  ;  he  also  directed  that  the  defendant  should  pay  20/.  for  rent,  and  that 
the  plaintiff  should  expend  ]  93/.  6s.  in  repairs,  for  which  purpose  he  should  have  power 
to  enter  on  the  premises ;  and  that  the  defendant  should  pay  the  costs  of  the  reference 
and  award. 

Held,  that  the  award  was  entirely  bad,  the  arbitrator  having  no  power  to  increase  the 
verdict,  and,  therefore,  not  having  determined  the  matter  in  dispute. 

The  award  was  published  more  than  four  days  before  the  end  of  Hilary  term.  The 
motion  to  set  aside  the  award,  made  in  Easter  term  following,  after  execution  issued,  was 
held  in  time ;  and  the  award  was  set  aside  for  the  above  defect. 

Held,  also,  that  the  defendant  did  not  waive  the  objection  to  the  award,  by  permitting 
the  plaintiff  to  enter  and  perform  the  repairs. 

Nor  by  attending  the  taxation  of  costs  in  Hilary  vacation. 

Nor  by  applying  to  the  plaintiff  in  Hilary  vacation  for  delay  of  execution,  which  ap- 
plication was  acceded  to  by  the  plaintiff  on  terms  which  the  defendant  did  not  accept. 
^     The  rule  to  set  aside  the  award  was  drawn  up  on  reading  "  the  affidavit  of  the  defendant, 
and  the  paper  writing  thereto  annexed and  the  affidavit  in  support  of  the  rule  stated 
facts  to  shew  that  the  paper  writing  was  a  copy  of  the  award.     Held  sufficient. 

14  An 


120 


CASES  IN  HILARY  TERM 


1837. 

Hayward 

against 
Phillips. 


An  affidavit  by  the  defendant  stated  the  reference 
(as  hereafter  set  out  in  the  recital  of  the  award),  and 
that  the  paper  writing  annexed  to  the  affidavit  was,  or 
contained,  as  the  deponent  beUeved,  a  true  copy  of  the 
award,  the  deponent  having  been  served  with  the  same 
by  the  attorney  of  the  plaintiffi  The  following  facts 
appeared  by  the  recital  of  the  award.  The  action  was 
brought  in  this  Court ;  and  the  declaration  was  on  an 
indenture  between  the  plaintiff  and  defendant,  whereby 
the  plaintiff  demised  to  the  defendant  a  cottage  and 
other  premises  for  a  term  not  yet  expired,  at  a  certain 
rent,  with  covenants  to  pay  the  rent,  to  repair  during 
the  continuance  of  the  demise,  to  paint,  and  to  repair 
within  three  calendar  months  after  notice  of  defects: 
the  breaches  in  the  declaration  were,  first,  that  10/. 
of  rent  was  in  arrear ;  secondly,  non-repair ;  thirdly, 
that  defendant  did  not  paint  according  to  his  covenant; 
fourthly,  that  he  did  not  repair  after  notice :  the  de- 
fendant pleaded,  first,  to  the  whole  action,  that  the 
indenture  was  obtained  by  fraud ;  and  then,  to  the 
several  breaches,  performance :  the  plaintiff  denied 
the  fraud ;  and,  on  that  fact,  and  the-  pleas  of  per- 
formance, issues  were  joined,  except  that  there  was  an 
omission  to  perfect  the  issue  on  the  fourth  plea.  By  an 
order  of  Nisi  Prius  it  was  ordered  that  the  jury  should 
give  a  verdict  for  the  plaintiff  on  the  first  issue,  and 
damages  assessed  on  the  first  breach,  10/.,  and  costs 
405.,  subject  to  the  award  of  the  arbitrator,  to  whom 
the  cause  and  all  matters  in  difference  between  the 
parties  were  referred,  to  order  and  determine  what  he 
should  think  fit  to  be  done  by  the  parties  respect- 
ing the  matters  in  dispute,  with  liberty  for  the  arbi- 
trator to  amend  the  record,  and  to  direct  what  should ' 

be 
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be  done  between  the  parties,  except  cancellation  of  1837. 
the  lease :  the  costs  of  the  cause  to  abide  the  event  of 

Haywaro 

the  award,  and  the  costs  of  the  reference  and  award  against 

Phillips. 

to  be  in  the  discretion  of  the  arbitrator.  The  only 
matter  in  difference  between  the  parties,  besides  the 
cause,  was  a  claim  for  20Z.  rent.  The  arbitrator  amended 
the  record. 

The  award  was  as  follows.  That  the  verdict  already 
entered  up  on  the  first  issue  should  stand ;  and  that  the 
assessment  of  10/.  on  the  first  breach  should  also  stand; 
that  the  defendant  did  not  repair,  as  alleged  in  the  plea 
to  the  second  breach,  and  the  arbitrator  assessed  the 
damages  thereupon  at  249/.  35. ;  that  the  defendant  did 
not  paint  as  alleged  in  the  plea  to  the  third  breach,  and 
the  arbitrator  assessed  the  damages  thereon  at  Is.;  that 
the  defendant  did  not  repair  as  alleged  in  the  plea  to  the 
last  breach,  and  the  arbitrator  assessed  the  damages 
thereon  at  Is.  ^*  For  w^hich  said  several  sums  of  10/., 
249/.  35.,  Is.,  and  15.,  amounting  together  to  the  sum  of 
259/.  55.,  the  verdict  is  to  be  for  the  plaintiff,  over  and 
above  his  costs,"  &c.  The  arbitrator  further  ordered 
that  the  defendant  should  pay  to  the  plaintiff,  on  Stc, 
at  &c.,  20/.  for  rent  (being  the  matter  in  difference  be- 
sides the  cause),  and  that  the  plaintiff  should  in  three 
months,  at  his  own  cost,  repair  the  premises  (as  spe- 
cified in  the  award),  and  lay  out  on  such  repairs 
193/.  6s.;  and,  to  enable  him  to  do  such  repairs,  should 
have  pov/er  to  enter  on  the  premises  without  prejudice 
to  his  right  to  recover  the  rent ;  and  that  the  costs  of 
the  reference  and  award  should  be  paid  by  the  de- 
fendant. 

The  affidavit  in  answer  stated  that  the  award  was 
dated  22d  January  1836,  and  that,  on  the  23d  of 

January, 
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January^  the  plaintiff's  attorney,  having  received  notice 
on  that  day  from  the  clerk  of  the  arbitrator,  took  it  up, 
and,  on  the  same  day,  left  at  the  arbitrator's  chambers, 
for  the  defendant  or  his  attorney,  a  copy  which  the 
arbitrator  had  caused  to  be  made  for  the  defendant: 
that,  on  the  28th  of  January^  and  not  before,  no  motion 
having  been  made  or  notice  given  on  behalf  of  the  de- 
fendant of  any  intention  to  object  to  the  award,  the 
plaintiff  employed  a  builder  to  perform  the  repairs  men- 
tioned in  the  award,  which  were  thereupon  commenced, 
and  that  the  plaintiff  was  liable  to  the  expense  thereof, 
amounting  to  193/.  65.:  that,  about  January  29th,  the 
plaintiff's  attorney  told  the  defendant's  attorney  of  the 
plaintiff's  having  so  employed  the  builder,  and  that 
the  defendant's  attorney  did  not  then  intimate  any 
objection  to  the  award,  or  intention  to  apply  to  set  it 
aside :  that  notice  of  taxation  of  costs  was  given,  on  the 
1st  of  February  1836,  to  the  defendant's  attorney,  who 
attended  the  taxation  on  the  2d  of  February,  and  also 
the  signing  of  the  judgment  upon  the  verdict  directed  by 
the  award,  and  did  not  object  to  the  award  or  the  ver- 
dict, or  intimate  any  intention  to  interfere  with  it :  that, 
on  the  said  taxation,  the  defendant's  attorney  requested 
the  plaintiff's  attorney  not  to  issue  execution  for  a 
week ;  that  the  plaintiff's  attorney  in  consequence  de- 
layed issuing  execution,  and  applied  to  the  plaintiff  for 
his  consent;  and  that,  afterwards,  with  the  plaintiff's 
assent,  he  offered  to  agree  to  the  request  of  the  de- 
fendant's attorney,  on  condition  that  the  defendant 
would  waive  the  necessity  of  a  personal  demand  for  the 
20/.  awarded  as  a  matter  in  difference:  that  the  de- 
fendant's attorney  agreed  to  consult  his  client  on  this 
point :  but  it  did  not. appear  from  the  affidavit  that  any 

answer 
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answer  had  been  returned  :  that,  on' Februari/ 9th,  the  1837. 
defendant  took  out  a  summons  to  shew  cause,  at  cham- 

Hayward 

bers,  why  proceedings  should  not  be  stayed  till  the  ^gainst 

fourth  day  of  Easter  term  1836,  to  enable  the  defendant 

to  apply  to  the  Court  to  set  aside  the  award ;  that,  on 

Februaty  16th,  the  summons  was  heard  before  Pat^ 

teson  J,,  who,  on  the  ground  that  he  considered  the 

application  too  late,  refused  to  grant  it,  except  upon 

condition  that  the  defendant  should  bring  4 38/.  into 

Court  within  one  week ;  that  the  learned  Judge  made 

a  conditional  order  for  staying  proceedings  accordingly : 

that  the  money  was  not  paid  in  within  the  time :  that 

the  plaintiff  issued  execution :  and  that,  on  February 

19th,  the  defendant  took  out  a  summons  for  further 

time  to  pay  the  money  into  Court,  which  was  discharged 

by  Patteson  J.  on  the  20th.    In  this  term, 

Sir  J,  Campbell,  Attorney-General,  and  John  Jervis, 
shewed  cause  («).  First,  the  application  is  too  late. 
The  summons  was  not  taken  out  till  after  the  last  day 
of  Hilary  term,  1836;  and  the  rule  nisi  was  not  ob- 
tained till  Faster  term  last :  but  the  award  was  made  on 
the  22d  of  January  in  that  term,  and  taken  up  on  the 
23d,  on  which  day  the  copy  was  left  for  the  defendant  \ 
so  that  nine  days  remained  from  thence  to  the  last  day 
of  Hilary  term,  February  1st.  The  time  for  moving  to 
set  aside  an  award  is,  as  in  the  case  of  moving  for  a 
new  trial,  within  the  first  four  days  of  the  term  after  the 
award  is  published  ;  Bawsthorn  v.  Arnold  (b) ;  where  the 
reference,  as  here,  was  of  the  cause  and  all  matters  in 
difference,  and  the  party  applying  to  set  aside  the  award 

(a)  January  11th. 

{b)  6  B.  8(;  a  629.    See  Mortin  v.  Burge,  ^A.^E.  974. 

had 
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not  aver  that  he  had  not  had  timely  notice  of  the  award; 

Hayward 

against  It  may  be  said  that  this  rule  ought  to  be  confined  to 
cases  where  nothing  but  the  cause  is  referred ;  but, 
where  the  reference  is  both  of  the  cause  and  other  mat- 
ters, it  is  as  reasonable  that  the  rule  which  prevails  as 
to  the  cause  should  extend  also  to  the  other  matters 
referred,  as  that  an  enlarged  time  should  be  allowed  in 
respect  of  the  matters  referred  and  be  extended  to  the 
cause.  Each  party  gains  a  benefit  by  the  union  of  the 
other  matters  with  the  cause  in  the  reference :  the 
plaintiff  gets  a  judgment  as  to  the  matters  not  in  the 
cause;  the  defendant  saves  the  expense  of  afresh  ac- 
tion. Then,  as  to  the  award  itself,  it  will  be  objected 
that  the  arbitrator  had  no  power  to  order  a  verdict  to 
be  entered.  But  the  rule  gives  him  power  to  amend 
the  record;  there  can,  therefore,  be  no  doubt  that  it 
was  intended  that  he  should  have  power  to  give  the 
plaintiff  a  verdict,  on  the  record,  for  whatever  he  was 
found  entitled  to.  There  must  be  a  verdict  on  each 
issue,  to  complete  the  record ;  unless  the  arbitrator  can 
give  this  verdict  no  one  else  can,  the  jury  having  found 
on  one  issue  only.  If,  indeed,  the  verdict  had  been 
taken  at  Nisi  Prius  on  all  the  issues,  the  arbitrator  could 
not  have  increased  the  damages  on  the  record ;  Pearse  v. 
Cameron  («),  Bonner  v.  Charlton  Ih)^  Prentice  v.  Reed{c). 
But  here  there  is  no  complete  verdict;  and  the  arbi- 
trator has  power  over  the  record.  By  the  consent  of 
the  parties,  the  defence  on  the  ground  of  fraud  was 
abandoned  :  the  only  question  therefore  was  the  fact  of 
the  breaches,  and  their  amount,  if  any.    And  the  arbi- 


(a)  1 IL  cl  S.  G15, 


(b)  3  East,  139.  (c)  1  Taunt.  151. 

trator 
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trator  might  have  ordered  the  defendant  to  confess  a  1837. 

iudffment  to  any  amount:  he  had  power  to  direct  what 

should  be  done,  not  only  by,  but  between,  the  parties.  against 

Phillips. 

There  are  also  technical,  objections  to  this  rule.  It  is 
to  set  aside  the  whole  award;  but,  as  to  all  except  the 
order  to  enter  up  the  verdict,  it  is  unobjectionable ;  and 
that  order,  if  bad,  is  mere  excess.  Further,  the  form 
of  the  rule  is  incorrect.  It  should  have  been  drawn  up 
on  reading  the  award,  or  a  copy  of  it;  Sherry  v.  Oke  (a). 
Again,  the  plaintiff  has  waived  the  objections  to  the 
award.  He  has  permitted  the  plaintiff  to  perform  his 
part,  and  to  incur  the  expense  of  executing  the  repairs. 
The  defendant's  attorney  has  also  made  an  application 
to  the  plaintiff  to  be  allowed  time ;  and  has  attended  the 
taxation  of  costs ;  and  execution  has  now  been  issued, 
the  defendant  having  failed  to  fulfil  the  condition  upon 
which  he  obtained  the  stay  of  proceedings. 

Sir  W,  W.  Follett,  contra  {a).  As  to  the  objection  to 
the  form  of  the  rule,  in  Sherry  v.  Oke  {b)  nothing,  veri- 
fied as  a  copy  of  the  award,  was  annexed  to  the  affidavit 
upon  which  the  rule  was  obtained,  and  the  rule  referred 
to  nothing  identified  as  the  award.  Here  the  affidavit  on 
which  the  rule  was  obtained  identifies  the  paper  writing, 
annexed  to  the  affidavit  and  referred  to  in  the  rule,  as 
the  copy  with  which  the  defendant's  attorney  was  served 
by  the  plaintiff's  attorney.  As  to  the  time,  Rawsthorn  v. 
Arnold  {c)  is  not  now  law  to  the  extent  contended  for  on 
the  other  side.  The  time  allowed  by  9  &  10  3.  c.  15. 
5.  2.,  in  the  case  of  awards  under  that  act,  is  the  term 
following  the  publication.    This  is  the  rule  which  the 

{a)  January  12th.      {h)  3  DowU  P.  C.  349.  S,  C.  Harr.  ^  Woll.  119. 
(c)  6B.  ^  C.  629. 
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1837.       Court  will  adopt  to  guide  their  discretion  in  cases  not 
within  the  act,  as  was  said  by  Parke  J.  in  Macarthur  v. 

Haywarp 

against  Campbell  (a).  In  Allenhy  v.  Proudloch  (Z>)  a  cause  was 
.  referred,  with  power  to  the  arbitrator  to  declare  what 
should  be  done  by  either  party  ;  and  Coleridge  J.,  after 
taking  time  to  consider,  decided  that  a  rule  to  set  aside 
the  award  was  in  time,  if  moved  for  within  the  term  fol- 
lowing the  publication.  Then,  as  to  the  award,  the  rule 
disposes  of  the  cause  and  the  verdict  (except  as  to  the 
power  to  amend  the  record,  without  which  amendment 
the  verdict  would  be  inoperative),  and  gives  the  arbitrator 
no  power,  except  over  other  matters  in  difference.  That 
does  not  entitle  him  to  increase  the  verdict.  This  prin- 
ciple was  adhered  to  in  Prentice  v.  Meed  (c)  and  Bonner 
V.  Charlton  [d\  Most  of  the  cases  on  the  subject  were 
before  the  Court  in  Donlan  v.  Brett  {e\  where  a  cause 
was  referred  by  a  judge's  order  after  being  set  down 
for  trial,  with  all  matters  in  difference.  The  order  did 
not  contain  a  power  to  direct  a  verdict  to  be  entered ; 
but  the  arbitrator  ordered  a  verdict  to  be  entered  for 
the  plaintiff  with  551,  damages,  and  found  that  nothing 
was  due  between  the  parties  on  all  the  matters  in  dif- 
ference. The  Court,  after  time  taken  to  consider,  dis- 
charged the  rule  for  an  attachment.  It  was  not  contended 
that  the  arbitrator  had  power  to  enter  a  verdict :  but  it 
was  attempted  to  support  the  award  on  the  ground  that 
the  order  to  enter  a  verdict  was  virtually  an  order  to  pay : 
but  the  Court  held  that  the  award  could  not  be  supported 
on  that  ground,  overruling  Cartwright  v.  Blachmorth  (g). 
The  case  is  stronger  here,  because  there  is  in  fact  a  ver- 

(a)  5B.  4;  Ad.  519. 

(&)  4  Bowl.  P.  C.  54.  S.  C.  Harr.  ^  WolL  357. 
(c)  I  Taunt.  151,  {d)  5  JEast,  139, 

(e)  2  J.     E.  344.  (g)  1  JDowl.  P,  C.  489. 
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diet  found  by  the  jury,  which  expressly  confines  the 
plaintifF  to  a  sum  named.    If  the  arbitrator  was  to  be 
allowed  more  scope,  why  was  not  the  verdict  taken  for 
the  damages  in  the  declaration?     In  Hutchimon  v. 
BlacJcwell  (a)  the  award  seems  to  have  been  considered 
bad  on  similar  grounds,  although  the  issue  there  was 
left  to  the  arbitrator's  determination.    The  defendant 
in  agreeing  to  the  reference  must  be  understood  to  do 
so  in  consideration  of  the  verdict  being  limited  as  the 
rule  directs.    The  matters  in  difference  between  the 
parties  may  amount  to  equal  cross-claims ;  and  it  is  not 
fair  that,  as  to  the  claims  on  one  side  there  should  be, 
without  the  defendant's  consent,  a  remedy  by  judgment 
and  execution,  which  there  cannot  be  as  to  any  cross- 
claim.    It  is  said  that  the  award  is  good  for  part ;  but 
though,  where  directions  are  given  beyond  the  arbi- 
trator's power,  the  rest  of  the  award,  if  good,  may  be 
supported,  here  the  award,  if  the  order  to  enter  a  ver- 
dict be  bad,  is  no  settlement  of  the  matters  in  dispute. 
It  ought  to  appear  that  these  are  finally  determined  ;  In 
the  matter  of  Leeming  and  Fearnley  (b).    [^Coleridge  J. 
Should  you  not  have  moved  to  set  aside  the  execution  ? 
An  action  brought  on  a  bad  award  may  be  resisted.] 
The  defendant  is  entitled  to  take  the  first  step,  so  as 
to  avoid  being  confined,  as  in  Macarthur  v.  Campbell  (c), 
to  objections  on  the  face  of  the  award.    The  objection 
was  not  waived.    The  defendant  never  assented  to  the 
terms  on  which  the  plaintifF  offered  to  give  time.  The 
defendant's  attorney  was  bound  to  attend  the  taxation 
of  costs.    The  doing  of  repairs  by  the  plaintifF  cannot 
constitute  a  waiver  by  the  defendant. 


(a)  8  5mg.  331. 
(c)  2' A.  ^  E.  52. 


(6)  5£.  ^  Ad.  403. 
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Lord  Denman  C.  J.  It  is  clear  that  this  award 
cannot  be  sustained.  The  arbitrator  had  no  power  to 
direct  a  verdict  to  be  entered,  without  having  such  au- 
thority conferred  in  express  terms.  Donlan  v.  Brett  {a) 
is  conclusive. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  Besides 
Donlan  v.  Brett  [a)^  Bonner  v.  Charlton  {h)  shews  that 
the  arbitrator  had  not  the  power  which  he  has  assumed. 
As  to  the  time  of  the  application,  I  agree  in  my  brother 
Coleridge's  judgment  in  Allenby\.  ProudlocJc  (c).  Where 
the  reference  is  of  matters  in  difference,  the  party  ob- 
jecting to  the  award  need  not  come  within  the  first  four 
days  of  the  term  following  the  publication  of  the  award. 
This  case  is  perhaps  not  within  stat.  9&  10  4*  ikf. 
c.  15. ;  yet,  on  a  reference  of  all  matters  in  difference, 
the  discretion  of  the  Court  may  reasonably  be  exercised 
in  analogy  to  the  rule  in  the  second  section  of  that 
statute.  But  then  it  is  said  that  one  part  of  the  award 
is  for  entering  up  a  verdict ;  and  therefore  that  the  time 
is  limited  to  the  four  days  as  to  that  part;  and  that 
the  rest  of  the  award  must  be  incorporated,  for  this 
purpose,  with  the  part  relating  to  the  verdict.  I  do  not 
agree  to  this.  No  doubt,  on  a  verdict  a  judgment  may 
be  entered  up,  if  application  to  the  Court  be  not  made 
within  the  first  four  days  of  term  following :  but  the 
same  rule  does  not  apply  to  an  arbitration. 

W iLLiAMS  J.  I  am  of  the  same  opinion.  The  arbi- 
trator has  clearly  exceeded  his  power. 

(a)  2A.^E.  344.  {h)  5  East,  139. 

(c)  4  Dowl,  P.  C.  54.    -S*.  C.  Harr.  ^  Woll.  357. 
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Coleridge  J.  Donlan  v.  Brett  (a)  is  decisive  on  two  1837. 
points ;  first,  that  the  arbitrator  here  had  no  power  to 
order  a  verdict  to  be  entered ;  secondly,  that  his  making 
such  an  order  cannot  be  construed  as  an  order  to  pay 
the  money.  As  to  the  time  of  the  application,  the  notion 
that  it  must  be  within  the  first  four  days  of  the  term 
arose  from  cases  where  the  arbitrator  was  merely  sub- 
stituted for  a  jury :  it  cannot  apply  where  he  has  no 
authority  but  that  which  he  derives  from  being  nomi- 
nated by  the  parties  to  decide  their  differences.  It  was 
also  contended  that  the  objection  to  the  award  had  been 
waived.  I  do  not  think  that  has  been  satisfactorily 
made  out.  The  facts  come  merely  to  this :  that  the  de- 
fendant's attorney,  on  notice,  attended  the  taxation; 
and,  afterwards,  to  prevent  his  client  from  being  pressed, 
endeavoured  to  obtain  an  indulgence  as  to  time  on  the 
best  terms  he  could  get.  The  facts  did  not  amount  to 
any  thing  like  what  ought  to  be  required  to  establish  a 
waiver. 

Joh7i  Jerms  then  suggested  that  the  award  should  be 
set  aside  only  as  to  part,  being  good  for  a  part. 

P^r  Curiam,    We  think  it  bad  altogether. 

Rule  absolute  for  setting  aside  the  award,  the 
defendant  undertaking  not  to  bring  anj^ 
action,  and  the  plaintiff  to  be  at  liberty 
again  to  proceed  to  trial. 

(a)  2  A.  <!"  S44. 
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Thursday,  Tlie  KiNG  a^ainst  The  Inhabitants  of 

Sandhurst. 


January  12th,  ^ 


An  apprentice    /~\N  appeal  against  an  order  for  the  removal  of  Ben- 

may  gain  a  set-    vJ'    .  , 

tleraent  by  jamin  Roherson  from  the  parish  of  Battle  in  Sussex, 

serving  a 

second  master  to  the  parish  of  Sandhurst  in  Kent^  the  sessions  con- 

of  the  first,  firmed  the  Order,  subject  to  the  opinion  of  this  Court 

seconTmaster  ^P^n  a  case,  the  material  parts  of  which  are  as  follows. 
tliTlpprTnTicl  pauper  was  born  in  1805,  and  settled  in  Sand- 

ship,  if  the  hurst.    In  1816  he  was  put  apprentice  by  his  father  to 

service  be  in  r        i  r  j 

other  respects  a  George  Roberson,  the  pauper's  brother,  to  learn  the  trade 

good  service 

under  the        of  a  cordwainer,  but  no  indentures  were  executed. 

By  indentures  of  apprenticeship,  bearing  date  22d 
December  1818,  to  which  the  pauper's  father,  the  pauper, 
and  G.  Roberson  the  brother,  were  parties,  the  pauper 
was,  with  the  consent  of  his  father,  bound  apprentice  to 
the  said  G.  it.,  who  resided  at  Sandhurst,  to  learn  his  art 
with  him  after  the  manner  of  an  apprentice,  to  serve  until 
the  end  of  seven  years,  to  be  computed  from  the  10th  day 
of  November  1816,  when  the  pauper  had,  in  fact,  first 
entered  into  the  service  of  George»  By  the  same  inden- 
tures, G.  Roberson  covenanted  with  the  pauper's  father 
that  he,  George,  would  teach  and  instruct,  or  cause  to 
be  taught  and  instructed,  his  said  apprentice  in  the  art 
of  a  cordwainer,  and  would  find  him  meat,  drink,  and 
lodging,  during  the  term  of  his  apprenticeship  ;  and  the 
father  covenanted  to  provide  fit  and  proper  clothes  and 
medical  aid  for  him  during  the  same  period. 

When  the  pauper  had  been  with  his  master  about  five 
years  {a)  in  all,  the  master  being  short  of  work,  it  was 

(a)  So  stated  in  the  case  j  but  see  p.  131. 
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agreed  between  the  father,  master  and  pauper,  that  the 
latter  should  endeavour  to  get  work  at  Mr.  Thorpe's  at 
Battle,  as  they  had  heard  that  he  took  apprentices; 
but  it  was  agreed  that  the  indentures  should  not  be 
given  up.    In  consequence  of  this  arrangement,  the 
pauper's  brother,  Richard  Roherson  the  younger,  who 
was  also  a  cordwainer,  and  resided  at  Sandhurst^  accom- 
panied the  pauper  to  Battle^  and  applied  to  Mr.  Thorpe 
to  know  if  he  could  take  him  into  his  employ.  Richard 
told  Thorpe  that  the  pauper  had  worked  at  the  trade  of 
a  shoemaker  for  some  considerable  time,  and  that  his 
brother,  for  whom  he  had  been  at  work,  had  not  suf- 
ficient employment  for  him ;  but  he  did  not  then  tell 
him  that  the  pauper  was  an  apprentice,  and  Thorpe  did 
not  at  any  time  during  his  service  know  that  he  was  an 
apprentice.  Thorpe  told  Richard  that  his  brother  might 
Goine  for  a  month  on  trial,  and,  if  he  suited,  he  would 
take  him  for  two  years.    Thorpe  was  to  have  with 
him,  and  to  board  and  lodge  him,  and  teach  him  his 
trade.     R,  Roherson  the  younger,  returned  to  Sandhurst 
and  informed  his  father  and  his  brother  George  what 
had  taken  place  ;  his  father  agreed  to  pay  the  5/.  if  the 
pauper  suited,  and  George  the  master  agreed  that  the 
pauper  should  go  to  Thorpe's.    The  pauper  went  ac- 
cordingly to  Thorpe's  at  Battle,  and,  having  stayed  the 
month,  took  a  note  from  Thorpe  to  his  father  to  say  he 
might  remain  on  the  terms  agreed  on ;  and  the  father 
thereupon  sent  the  5/.  by  the  pauper,  who  continued 
with  him  at  Battle,  receiving  board  and  lodging  and 
instructions  from  him  in  the  art  of  a  shoemaker,  ac- 
cording to  his  agreement,  until  the  expiration  of  the 
two  years,  which  took  place  in  Jidij  1823.    The  in- 
dentures were  retained  by  the  master,  G.  Roberson, 
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until  a  few  months  before  the  expiration  of  the  two 
years,  when  George  the  master  met  the  pauper  at  their 
father's  house,  and  George  then  told  the  pauper  that 
"  he  was  his  apprentice,  and  that  he  could  claim  him 
after  he  had  left  Mr.  Tko?'pe*s,  for  that  he  would  leave 
TJiorpe  in  July^  and  his  time  would  not  be  up  until  JVo- 
vemher"  The  paupe]'  said  "  he  did  not  think  it  would 
be  right  for  him  to  do  so ; "  and  George  then  agreed  to 
give  the  pauper  out  of  his  time.  The  following  memo- 
randum was  indorsed  on  the  indentures  of  apprentice- 
ship, which  were  then  given  up  :  George  Roberson,  the 
master  of  Benjamin  Roberson  his  apprentice,  do,  by  con- 
sent of  his  father,  give  him  out  of  his  time  this  5th  day 
of  April  1823,  on  account  of  not  having  employment  for 
him."  This  memorandum  was  signed  by  G, Roberson  the 
master,  R.  Roberson  the  father,  and  the  pauper.  In  1834 
the  pauper  became  chargeable  to  Battle^  and  was  removed. 

Upon  the  above  facts,  the  court  of  quarter  sessions 
handed  down  to  the  clerk  of  the  peace  the  following 
memorandum :  —  "  The  court  are  of  opinion  that  the 
service  in  Battle  was  not  in  pursuance  of  the  indentures 
of  apprenticeship  entered  into  by  the  pauper  with  his 
brother,  but  that  the  pauper  continued  settled  by  his 
prior  service  in  the  parish  of  Sandhurst,  and  therefore 
adjudge  that  the  said  order  be  confirmed,  subject  to  a 
case  for  the  Court  of  King's  Bench  ; "  and  they  directed 
the  conclusion  as  above  stated  to  be  inserted  in  the  case. 
The  case  was  argued  in  last  Michaelmas  term  (a). 


Thesiger  and  W,  H.  Watson,  in  support  of  the  order 
of  sessions.    The  parties  here,  in  their  contract  with 

(a)  November  16th.  Before  Lord  Denman  C.  J.,  Pattesony  Williams, 
and  Coleridge  Js. 

the 
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the  second  master,  attempted  to  make  a  new  and  ori- 
ginal binding,  without  reference  to,  or  recognition  of, 
the  previous  indenture.  Reoc  v.  Christawe  [a)  shews  that 
a  service,  under  such  binding,  cannot  be  considered  as 
a  continuation  of  service  under  the  original  indenture. 
To  give  such  a  character  to  the  new  service,  it  is  essen- 
tial  that  the  second  master  should  know  of  the  original 
apprenticeship  ;  B.ex  v.  Ashhy  de  la  ZoucJi  (6).  It  is 
true  that,  in  Rex  v.  Banbury  {c\  Littledale  J.  was  of 
opinion  that  the  second  and  the  third  master  were  not 
proved  to  have  known  of  the  apprenticeship,  and  he 
added,  "I  do  not  see  why  it  should  be  requisite  that 
the  second  master  should  have  that  knowledge."  But 
Parke  J.  was  of  a  contrary  opinion  as  to  the  fact ;  and 
Lord  Denman  C.  J.  thought  it  was  to  be  assumed  that  the 
second  and  the  third  master  knew  of  the  apprenticeship. 
In  1  NoL  Poor  Law ^  581  {d),  it  is  laid  down  as  reasonable 
and  necessary,  "  at  least  in  most  cases,  that  the  second 
master  should  know  that  the  apprentice  during  the 
time  of  serving  him,  stood  in  the  relation  of  an  ap- 
prentice to  another  master."  In  Bex  v.  Holy  Trinity^ 
Minories  (e),  where  the  second  service  was  held  to  have 
been  performed  under  the  original  indentures,  it  was 
not  in  terms  stated  whether  or  not  the  second  master 
knew  of  the  apprenticeship  ;  but  it  may  be  inferred  from 
the  facts  that  he  did.  In  Bex  v.  Bradni7ich  (^),  and 
Bex  V.  Bradstone  (Ji),  where  the  new  service  was  held  to 
have  been  performed  under  the  indentures,  the  know- 
ledge of  the  second  employer  was  expressly  proved. 
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(a)  1 1  East,  95. 
(c)  5B,  <|-  Ad.  176. 
(e)  3  T.  R.  605. 


(6)  1  B.     Aid.  116. 
{d)  4th  ed. 

{g)  2  Bott,  452,  pi.  570.  6th  ed. 


{h)  2  Bott,  454.  pi.  573.  6th  ed. 
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In  Rex  V.  Whitchurch  as  also  in  Ile:v  v.  Ashhy  de  la 
Zouch  {b\  where  the  contrary  was  held,  knowledge  by 
the  second  master  was  not  proved.  In  the  present  case 
it  is  observable  that  the  new  contract  of  the  pauper  was 
for  a  definite  period,  as  in  Reoc  v.  Ashhy  de  la  Zouch  (b), 
and  Rex  v.  Shipton  (c)  (where  the  new  service  was  held 
to  confer  no  settlement),  and  that  not  a  period  co- 
inciding, as  in  Rex  v.  Holi/  Trinili/,  Minories  [d\  with 
the  unexpired  term  of  the  apprenticeship.  The  in- 
dentures here  were  not  given  up  when  the  pauper  went 
to  the  second  master ;  but  neither  were  they  in  Rex  \, 
Shipton  {c).  The  instruction  given  in  the  second  service 
decides  nothing :  in  Rex  v.  Ecclesfield  {e)  there  was  a 
contract  by  the  second  master  to  teach,  but  no  set- 
tlement was  gained.  Knowledge,  by  the  second  mas- 
ter, of  the  original  apprenticeship,  may  or  may  not 
shew  that  the  service  with  him  was  performed  under 
the  indentures ;  but,  where  such  knowledge  is  wanting, 
the  service  cannot  have  been  so  performed.  Even  if 
this  fact  were  not  conclusive,  the  effect  of  it  would  be  a 
question  for  the  sessions ;  and  here  they  have  decided  it 
against  the  service  relied  upon. 

Darby  and  G.  F.  Jones,  contra.  As  to  the  last  ob- 
servation, the  present  question  has  always  been  con- 
sidered as  a  matter  of  law  arising  upon  the  several  facts. 
The  second  question  in  Rex  v.  Shipton  (c)  was,  whe- 
ther the  service  was  by  law  a  service  under  the  in- 
denture, sufficient  to  confer  a  settlement;  and  in  Rex 
v.  Banbury  (g)  the  point  was  put  in  the  same  manner. 


(a)  IB.  ^  c.  51^. 

(c)  8  i?.      a  88. 


(b)  1      8r  Aid.  116. 
(d)  3  T.  R,  605. 
(g)  5B.  ^  Ad.  176. 
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\_Coleridge  J.  In  Rex  v.  Ashhy  de  la  Zouch  (a)  the  ses- 
sions "  were  of  opinion  that  the  pauper  gained  no 
settlement  by  the  service"  with  the  new  master,  "  con- 
sidering that  the  facts  proved  did  not  amount  to  a 
particular  assent  on  the  part  of  the  original  masters  to 
the  second  service,"  and  consequently  that  the  relation  of 
master  and  apprentice  never  existed  between  the  pau- 
per and  the  new  master.  And  IjordjEllenborough  said, 
"  It  has  been  expressly  found  by  the  sessions,  that  this 
pauper  was  not  an  apprentice,  and  it  appears  to  us 
most  clearly  that  the  prior  service  was  not  continued." 
Lord  Denman  C.  J.  But  Abbott  J.  says  there,  "  The 
sessions  have  drawn  the  only  conclusion  which  persons 
of  a  sound  understanding  could  have  drawn  from  the 
facts  stated."]  The  assent  was  a  fact ;  but  whether  or 
not,  on  the  whole,  the  service  was  a  service  under  the 
indenture  was  a  question  of  law.  None  of  the  former 
cases  have  turned,  as  this  does,  simply  upon  the  alleged 
necessity  that  the  second  master  should  know  of  the 
previous  apprenticeship.  No  case  has  been  sent  back 
to  the  sessions  in  order  that  the  fact  of  such  knowledge 
might  be  found  or  negatived.  The  question  has  gene- 
rally been,  as  between  the  first  master  and  the  appren- 
tice, whether  the  apprentice  was  not  left  to  act  as  sui 
juris,  and  without  reference  to  the  will  of  the  former 
master,  and  whether  the  second  engagement  was  not 
a  contract  of  hiring  and  service,  or  otherwise  incom- 
patible with  the  original  apprenticeship.  In  no  case 
has  the  knowledge  of  the  second  master  been  held 
material,  where  the  apprentice  was  sent  to  him  by  the 
first,  and  that  for  the  purpose  of  instruction.  Here, 
the  taking  of  the  pauper  to  a  new  master  at  Battle  was 
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K  4 


in 


136 


CASES  IN  HILARY  TERM 


1837. 

The  King 
against 

The  Inhabit- 
ants of 

Sandhurst. 


in  pursuance  of  the  contract  of  apprenticeship,  and  in 
furtherance  of  its  objects.  If  the  first  master  had  been 
sued  upon  his  covenant  to  teach,  the  instruction  thus 
obtained  for  the  pauper  would  have  been  an  answer;  and 
it  could  not  have  been  urged,  in  reply,  that  the  second 
master  did  not  know  of  the  apprenticeship.  So,  the 
instruction  by  the  second  master  would  have  been  an 
answer  if  the  apprentice  had  been  sued,  under  the  old 
law,  for  exercising  a  trade  vv^ithout  having  served  a 
proper  apprenticeship.  In  i?^^  v.  Banbury  [a)  Parke  J. 
said  that  the  apprentice,  to  gain  a  settlement  by  service 
with  a  second  master,  must  be  inhabiting  in  the  cha- 
racter of  an  apprentice,  and  not  in  that  of  a  hired 
servant :  and  he  argued  that  the  pauper  did  not  live 
with  the  second  and  third  master  in  the  character  of 
an  apprentice,  because  "  non  constat  that  they  ever 
knew  he  was  an  apprentice."  But  here  the  first  master, 
by  the  engagement  which  he  made  for  the  pauper, 
rendered  it  necessary  that  he  should  live  wdth  the 
second  master  as  apprentice  and  not  as  servant.  In 
Rex  V,  Banbury  [b\  not  only  Littledale  J.,  but  Pat- 
teson  J.  (who  also  agreed  with  the  majority  of  the 
Court  that  there  was  a  continued  service  under  the  in- 
denture) seems  to  have  thought  that  knowledge  by 
the  second  and  third  masters  was  not  proved.  In  Bex 
V.  Aslihy  de  la  ZoucJi  {c)  the  question  of  knowledge  by 
the  second  master  was  mixed  up  with  that  of  consent 
by  the  first.  [_Patteson  J.  The  sessions  had  expresslj^ 
negatived  that  consent.]  The  knowledge  of  the  second 
master  could  not  of  itself  make  the  service  referable  to  the 
original  binding.  In  Rex\,  Offerton{d)^  where  the  second 


(a)  5P.  §•  Ad.  186. 
(c)  1  B,  §•  Aid,  116. 


(&)  Pp.  180,  183. 
{d)  Burr.  S,  C.  802. 
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service  was  held  available,  the  Court  merely  observed 
that  it  was  probable  that  the  second  master  knew  the 
pauper  to  be  an  apprentice,  not  treating  the  fact  as 
essential.  Nor  was  there  any  finding  of  that  fact  by 
the  sessions,  whereas,  if  material,  it  ought  to  have  been 
expressly  found ;  and  the  same  observation  applies  to 
Rex  V.  Holy  Trinity^  Minories  {a\  [Lord  Denman  C.  J. 
In  Bex  V.  Whitchurch  (5),  Abbott  C.  J.,  referring  to 
Hex  V.  Shebbear  {c\  observes  that,  in  that  case,  "  the 
new  master  took  the  pauper  as  the  apprentice  of  the 
former  master."]  That  fact,  in  Rex  v.  Shebbear  (c), 
bore  entirely  upon  the  question  of  assent  by  the  first 
master.  In  Rex  v.  ILhikinhorne  (d)  it  was  held  that  an 
apprentice  living  at  a  distance  from  his  master,  for  the 
purpose  of  recovery  from  illness,  gained  a  settlement 
under  the  indentures  in  the  place  where  he  so  resided, 
though  performing  no  service  there.  In  such  a  case 
would  it  be  necessary  that  the  persons  with  whom  the 
party  went  to  live  should  know  that  he  was  an  ap- 
prentice ?  It  was  held  sufficient,  in  the  last  cited  case, 
that  the  residence  was  in  pursuance  of  the  contract  of 
apprenticeship :  and  the  real  question  in  such  cases  al- 
ways is,  whether  or  not  that  contract,  as  between  the 
original  master  and  the  apprentice,  continues  to  be  acted 
upon.  Here  the  apprentice  went  to  Battle  in  pursuance 
of  that  contract,  and  would  not  have  gone  thither  but 
for  the  contract.  In  Rex  v.  Christowe  (e),  and  Rex  v. 
Ecclesfield  (g),  the  apprentice  had  formed  a  new  en- 
gagement under  seal,   inconsistent  with  the  original 
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(a)  3  r,  R.  605. 
(c)  1  East,  73. 
{e)  1 1  East,  03. 


(b)  IB.  8^  C.  576. 
(d)  3£.  8f  Ad.  413. 
{g)  6M.  S.  173. 
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apprenticeship;  neither  case,  therefore,  is  applicable 
here  (a). 

Lord  Denman  C.  J.  There  is  considerable  difficulty 
in  the  cases ;  but  I  cannot  help  saying  that,  in  my  opi- 
nion, the  facts  in  Rea:  v.  Banbury  {b)  warranted  the 
conclusion  that  both  the  second  and  the  third  master 
knew  of  the  apprenticeship.  That  being  assumed,  the 
sessions  there  had  clearly  done  right. 

Cur.  adv.  mlt. 


Lord  ^ Denman.  C.  J.  now  delivered  the  judgment 
of  the  Court 

The  question  in  this  case  is,  whether  the  pauper, 
having  been  regularly  bound  apprentice  to  his  brother 
in  the  parish  of  Sandhurst,  and  having  served  him  there, 
has  gained  a  settlement  by  subsequently  serving  a  second 
master  in  the  parish  of  Battle  during  the  period  of  ap- 
prenticeship. In  this  case,  the  first  master  expressly 
consented  to  the  particular  service  with  the  second ;  and 
that  service  was  on  the  express  oral  contract  that  the 
second  master  was  to  board  and  lodge  the  pauper 
and  to  teach  him  his  trade,  being  the  same  trade  as 
the  first  master  carried  on.  It  was  therefore  so  far  in 
furtherance  of  the  indenture  of  apprenticeship,  as  that 
the  two  objects  of  that  indenture,  namely,  the  main- 
tenance and  teaching  of  the  apprentice,  were  pro- 
vided for.  It  was  also  expressly  agreed,  between  the 
first  master  and  the  pauper  and  his  father,  that  the 
indenture  should  not  be  given  up  ;  neither  was  it  in 

(a)  See,  in  addition  to  the  cases  above  collected,  Bex  v.  Maidstone 
5A.^E.  326. 

(6)  5  B.  cl  Ad.  176. 
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point  of  fact  given  up,  until  long  after  the  pauper  had  1837. 
served  the  second  master  for  fortv  days.    It  is  therefore 

/  The  King 

perfectly  clear,  according  to  the  decided  ceases,  that,  as  against 

\  ,  ^  .  ^        The  Inhabit- 

between  the  Jirst  master  and  the  pauper^  the  service  to  the  ants  of 
second  master  was  under  the  indenture,  the  relation  of 
master  and  apprentice  still  subsisting  between  them, 
and  the  covenants  in  the  indenture  being  performed  on 
both  sides  by  the  teaching  and  maintaining  by,  and  the 
service  with,  the  second  master. 

But  it  is  found  in  terras  that  the  second  master  did 
not  at  any  time  during  the  service  know  that  the  pau- 
per was  an  apprentice:  and  the  only  point  in  the  case 
is,  whether  it  is  material  that  the  second  master  should 
know  that  fact.  Upon  examination  of  the  older  cases 
upon  this  subject,  it  will  be  found  that  in  some  of  them 
the  second  master  did  know  the  fact ;  in  others  it  may 
be  doubtful  whether  he  did  or  did  not ;  but  in  none  of 
them  is  such  knowledge  expressly  negatived.  No 
point  is  however  made  in  any  of  them  upon  the  know- 
ledge or  ignorance  of  the  second  master,  until  the  case 
of  Rex  V.  Ashhy  de  la  Zouch  {a),  followed  up  by  Rex  v. 
Whitchurch  (b) ;  but  neither  of  these  cases  turns  upon 
that  point,  inasmuch  as  in  the  former  the  sessions 
negatived  the  consent  of  the  first  master  to  the  parti- 
cular service,  which  is  clearly  necessary ;  and  in  the 
latter  such  consent  was  plainly  never  given.  In  the 
subsequent  case  of  Bex  v.  Banhuri/  [c)  it  seemed  doubt- 
ful whether  the  second  master  knew  the  fact,  and  the 
Court  differed  in  opinion,  both  as  to  the  fact  of  know- 
ledge, and  its  materiality.    It  can  hardly  be  said,  upon 

(a)  1  B.  ^  Aid.  116.  (6)  \  B,  ^  C,  574. 

(c)  5£.  ^  Ad.  176. 
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these  authorities,  that  there  is  any  clear  and  express 
decision  upon  this  point. 

The  question  arises  upon  the  statute  3  8>c  4*  W.^'  M. 
c.  11.  5.  8.5  which  enacts,  "that  if  any  person  shall  be 
bound  an  apprentice  by  indenture,  and  inhabit  in  any 
town  or  parish,  such  binding  and  inhabitation  shall  be 
adjudged  a  good  settlement."  The  word  service  is 
not  mentioned  in  the  statute,  but  binding  and  inhabiU 
ation,  as  was  observed  in  the  case  of  Rex  v.  Linkin- 
home  (a)  and  other  cases.  The  true  construction  to 
be  collected  from  the  cases  appears  to  be,  that  it  will 
be  sufficient  if  the  residence  be  in  pursuance  of  the 
contract  of  apprenticeship,  and,  in  some  way  or  other, 
in  furtherance  of  the  object  of  the  apprenticeship. 
Here  the  residence  was  in  furtherance  of  the  object  of 
the  apprenticeship,  viz.,  maintenance  and  teaching:  it 
was  in  pursuance  of  the  contract ;  for  the  first  master, 
having  no  employment,  consented  to  the  service  with 
the  second,  that  by  his  means  he  might  perform  his 
covenant;  for,  having  been  partially  taught  by  the  first 
master,  he  is  permitted  to  go  to  the  second  to  have  his 
education  completed  under  the  indenture.  Of  what  con- 
sequence then  can  it  be,  whether  the  second  master  knew 
that  the  pauper  was  an  apprentice  ?  What  ditlerence 
would  such  knowledge  have  made  in  the  situation  or 
relation  of  the  parties  ?  None  whatever.  It  could  not 
have  created  the  relation  of  master  and  apprentice  be- 
tween the  second  master  and  the  pauper  :  such  relation 
could  only  be  created  by  a  regular  assignment  of  the 
indenture  (even  supposing,  for  the  purpose  of  the 
argument,  that  such  would  be  the  effect  of  an  assign- 


(a)  3  B.     Ad.  418. 
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ment  of  any  other  than  2i  parish  apprentice),  or  by  can- 
cellation of  it  and  a  new  binding  by  another :  it  never 
subsisted,  nor  was  intended  to  subsist,  between  the  se- 
cond master  and  the  pauper,  but  continued  uninterrupted 
between  the  latter  and  the  first  master.  The  dicta 
indeed  of  the  learned  Judges  in  the  cases  of  Rex  v. 
AMy  de  la  Zouch  [a)  and  Rex  v.  Whitchurch  [h)  seem  to 
lead  to  the  conclusion  that  they  thought  that  the  relation 
of  master  and  apprentice  must  subsist  between  the  second 
master  and  the  pauper ;  for  they  say,  how  could  he  be 
serving  as  an  apprentice,  when  it*  was  not  even  known 
that  he  was  an  apprentice  ?  But,  if  the  point  had  been 
necessary  to  the  determination  of  those  cases,  we  cannot 
doubt  but  that  they  would  have  seen  that,  in  the  absence 
of  a  regular  assignment,  the  actual  relation  of  master  and 
apprentice  could  not  be  created,  and  that  knowledge  of 
the  fact  of  the  binding  would  in  no  way  constitute  such 
relation.  The  expression  "  serving  as  an  apprentice," 
if  it  be  understood  with  reference  to  the  object  of 
apprenticeship,  namely,  the  being  taught,  and  as  distin- 
guished from  serving  generally  without  such  object,  is 
quite  correct ;  and  it  is  obvious  that,  in  such  sense,  the 
pauper  in  this  case,  under  the  oral  contract  for  teaching, 
was  "  serving  as  an  apprentice  but  it  is  equally  ob- 
vious that  this  did  not  in  any  respect  depend  on  his 
master's  knowing  that  he  was  an  apprentice,  but  upon 
the  nature  of  the  contract  which  he  made.  The  second 
master  is  in  some  measure  substituted  for  the  first,  inas- 
much as  the  first  consents  that  the  apprentice  shall  learn 
from  the  second  that  which  he  has  himself  covenanted 
to  teach  ;  yet  the  second  master  need  not  be  bound  by 
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the  same  engagements  as  the  first ;  for,  if  he  need,  then 
no  service  to  a  second  master  could  be  sufficient  except 
by  a  regular  transfer  of  the  contract,  that  is,  the  inden- 
ture, to  hold  which  would  be  contrary  to  all  the  deci- 
sions as  to  service  with  a  second  master  by  consent  of 
the  first.  It  may  be  observed  that,  in  Rex  v.  Bari" 
hury  («),  my  brother  Parke  gave  only  this  effect  to  the 
decisions  in  Rex  v.  Aslihy  de  la  Zouch  {b)  and  Rex  v. 
Whitchurch  (c),  that  the  second  master's  ignorance  of 
the  apprenticeship  furnished  strong  evidence  that  the 
second  service  was  unconnected  with  any  apprenticeship. 
Possibly  what  is  said  in  those  two  cases,  as  to  the 
knowledge  of  the  second  master,  may  be  supported  on 
that  ground  :  we  think  it  cannot,  as  establishing  the 
doctrine  now  brought  into  question :  as  to  which  doc- 
trine, this  farther  remark  is  to  be  made,  that  my  brother 
Littledale^  considering  the  precise  question  on  principle 
in  Rex  v.  Banbury  (d),  declared  a  distinct  opinion  that 
the  second  master's  knowledge  of  the  apprenticeship  is 
not  necessary. 

Upon  the  whole,  we  are  of  opinion  that  the  true 
question  in  all  such  cases  is,  Whether  the  service  to  the 
second  master  is  a  constructive  service  to  the  first  master 
under  the  indenture,  as  between  him  and  the  apprentice  ; 
and  that  to  the  solution  of  that  question  it  is  wholly 
immaterial  whether  the  second  master  knew  of  the 
apprenticeship  or  not. 

The  order  of  sessions  must  be  quashed. 


(a)  5  B.  cl'  Ad.  185. 
(c)  I  B.  4;  a  574. 


(b)  1  B.  4;  Aid.  116. 
{d)  5jS.  cj;  Ad.  183. 
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The  King  against  Tindall  and  Others.  Thursday, 

January  12th. 

INDICTMENT  for  a  nuisance.     The  first  count  indictment  for 
.    .  .     f,         a,  nuisance,  by 

stated  that,  berore  the  committmg  &c.,  to  wit,  irom  erecting  and 
time  whereof  &c.  hitherto,  there  has  been,  and  was,  and^piankfng^fn 
and  still  is,  a  certain  ancient  port  and  harbour,  com-  thereby  ob-^""^ 
monly  called  the  harbour  of  Scarborough,  in  the  county  ^g^„"j[grmg1t^"^ 
of  York,  to  wit  at  Scarhoroush  within  the  said  county,  insecure. 

Special  verdict, 

used  by  the  liege  &c.  for  the  purposes  of  safe  and  com-  that,  by  the 

defendant's 

modious  navigation,  for  the  importation  and  exportation  works,  the  har- 

„         T  ir-i  Ill      -        -  bour  is  in  some 

oi  goods,  and  tor  the  receivmg  and  sheltermg,  in  times  extreme  cases 
of  tempests  and  other  times  of  danger  and  distress  of  gecure.^^  ^^^^ 
weather,  ships  and  vessels  navigating  to  and  along  the  ti^/^g^^'^J^^^ 
northern  coasts  of  that  part  of  the  United  Kingdom  was  not  respon- 

sible  criminally 

called  England,  and  to  and  from  the  eastern  seas  and  for  conse- 
quences so 

other  places :  that  the  defendants,  well  knowing  &c.,  slight,  uncer- 
on  1st  February,  10  G.  3.,  and  on  divers  other  days  Ind'that  a^^^^' 
and  times  between  that  day  and  the  day  of  the  taking  gu\ity^must°be 
of  this  inquisition,  to  wit,  on  each  and  every  day  between 
&c.,  with  force  &c.,  within  the  said  county  of  Y.,  to  wit 
at  &c.,  unlawfully,  wilfully,  and  injuriously,  did  erect, 
place,  fix,  put,  sink,  and  set,  in  the  said  port  and  har- 
bour, and  in  the  sea  near  to  the  shore  within  the  said 
port  and  harbour,  divers  stages,  erections,  and  buildings, 
projecting  into  the  said  port  and  harbour,  composed  of 
piles,  posts,  planks,  and  timber,  and  also  divers  large 
quantities  of  earth,  stones,  sand,  and  rubbish,  to  wit, 
100,000  cart  loads  of  &c.;  and  unlawfully  and  in- 
juriously kept  and  continued,  and  caused  and  procured 
to  be  kept  and  continued,  the  said  stages,  &c.,  so  pro- 
jecting into  the  said  port  and  harbour  as  aforesaid,  and 

the 
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^,    ~       harbour,  and  in  the  sea  near  to  the.  shore  in  the  said 

Ine  King 

against       port  and  harbour,  for  a  loiw  space  of  time,  to  wit  from 
thence  hitherto,  within  the  county  aforesaid,  to  wit  at 
&c. ;  and  thereby,  during  the  time  aforesaid,  greatly 
obstructed,  choked  up,  narrowed,  and  otherwise  injured 
the  said  port  and  harbour,  and  rendered  the  same 
insecure  and  incommodious,  whereby  the  said  port 
and  harbour  then  and  there  became,  and  was,  and 
from  thence  hath  been,  and  still  is,  greatly  obstructed 
and  choked  up,  narrowed,  and  rendered  insecure  and 
incommodious,  so  that  the  liege  &c.  of  George  '111., 
could  not,  and  the  liege  subjects  of  George  IV.,  during 
the  reign  of  &c.,  could  not,  and  the  liege  subjects  of  IVzI- 
liam  IV.,  now  king,  during  the  reign  of  &c.,  and  other 
persons,  could  not,  nor  yet  can,  use  the  said  port  and 
harbour  for  the  exportation  and  importation  of  goods  and 
merchandizes  there,  and  for  the  receiving  and  sheltering 
of  ships  and  vessels  in  times  of  tempests,  and  other  times' 
of  danger  and  distress  of  weather,  and  for  other  purposes 
of  safe  and  commodious  navigation,  and  could  not  and 
cannot  use  the  said  port  and  harbour  without  imminent 
hazard  and  danger  of  destruction  of  their  ships,  lighters, 
boats  and  other  vessels,  and  danger  and  peril  of  the 
lives  of  those  navigating  the  same,  and  loss  and  damage 
of  the  goods  and  merchandizes  laden  on  board  thereof, 
to  the  great  damage  and  common  nuisance  of  all  the 
liege  &c.  and  other  persons  using  the  said  port  and 
harbour,  as  aforesaid ;  against  the  peace  of  his  said  late 
Majesty  King  George  III.,  his  crown  and  dignity ;  also 
against  the  peace  of  his  said  late  Majesty  King  GeorgelY.^ 
his  crown  &c. ;  also  against  the  peace  of  our  said  lord 
the  now  king,  his  crown  &c. 

The 
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The  second  count  stated  that,  before  the  committing  1837. 
&c.  (not  saying  from  time  immemorial),  there  was,  and  r^J^TKiNo 
still  is,  a  certain  other  ancient  harbour,  &c.  (not  stating  jigainst 
it  to  be  a  port);  and  that  the  defendants  unlawfully,  &c., 
did  erect,  &c.,  in  the  said  last-mentioned  harbour,  divers 
stages,  &c.  (not  stating  that  they  projected  into  the 
harbou'r),  composed  of  piles,  &c.,  and  also  divers  large 
quantities  of  earth,  &c.,  to  wit  100,000  cart  loads  &c., 
and  unlawfully  and  injuriously  kept  and  continued  &c., 
and  thereby  [&c.  (describing  the  injury  to  the  har- 
bour" as  to  the  "  port  and  harbour"  in  the  first  count). 

The  third  count  was  like  the  second,  except  that  it 
omitted  all  the  statements  relative  to  the  importation 
and  exportation  of  goods. 

The  fourth  count  stated  that  there  was,  and  from  time 
whereof  &c.  had  been,  an  ancient  harbour ;  and  in  other 
respects  was  like  the  third  count. 

The  fifth  count  stated  the  harbour,  &c.  (not  port),  to 
be  adjoining  to  the  town  of  Scarborough,  and  omitted 
all  the  statements  relative  to  the  importation  and  ex- 
portation of  goods ;  and  charged  that  the  defendants 
unlawfully,  &c.,  did  erect,  &c.,  in  the  said  last-men- 
tioned harbour  divers  stages,  &c.,  projecting  into  the 
said  last-mentioned  harbour,  composed  of  piles,  &c., 
and  also  divers  large  quantities  of  earth,  &c.,  to  wit 
100,000  cart  loads  &c.,  and  unlawfully  and  injuriously 
kept  and  continued  &c.,  and  thereby  &c.  (as  before, 
mutatis  mutandis). 

The  sixth  count  described  the  commencement  of  the 
nuisance,  by  "  divers  persons,"  as  in  the  first  count ; 
and  charged  that  the  defendants,  well  knowing  &c.,  on 
the  said  1st  of  February,  &c.,  and  for  a  long  time 
afterwards,  to  wit  from  the  day  and  year  last  aforesaid 

Vol.  VL  L  until 
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'   ~      kept  and  continued,  and  caused  &c.,  the  last-mentioned 

The  Kino         ^  ' 
against         Stages,  &C. 

TiNDALL. 

Ihe  seventh  count  recited  the  existence  and  use  of 
the  harbour  as  in  the  third  count;  and  charged  the 
creation  of  the  nuisance,  described  as  in  the  fifth 
count,  by  divers  persons,  and  its  continuation  by  the 
defendants. 

The  eighth  count  charged  that  the  defendants,  on 
the  said  1st  of  February^  &c.,  and  on  divers  other  &c., 
wrongfully  and  injuriously  did  choak  up  and  greatly 
obstruct  a  certain  other  ancient  harbour  within  the  said 
county  of  Yorh^  to  wit  at  Scarborough  in  the  said 
county,  by  casting  and  throwing  into  the  same  divers 
large  quantities  of  timber,  earth,  stones,  and  sand,  to 
the  great  danger  and  common  nuisance  of  all  the  liege 
&c.,  against  the  peace  &c. 

Plea,  Not  Guilty. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  York- 
shire Summer  assizes,  1833,  a  special  verdict  was  found 
to  the  following  effect. 

That,  during  all  the  time  within  mentioned,  there 
was  an  ancient  port  and  harbour,  commonly  called  the 
harbour  of  Scarborough,  in  the  county  of  York,  much 
used  and  frequented,  for  the  purpose  as  well  of  shelter 
as  of  repairs,  by  ships  and  vessels  navigating  along  the 
northern  coast  of  this  kingdom ;  and  that  the  pro- 
secutors of  the  indictment  are  the  commissioners  for 
executing  the  powers  and  authorities  contained  in  cer- 
tain acts  of  parliament  hereinafter  mentioned.  The 
verdict  then  set  forth  certain  provisions  of  several  acts 
of  parliament  respecting  the  management  of  the  har- 
bour and  the  power  of  the  commissioners,  namely,  stat. 

5  G.  2. 
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5G.  2.  c.  11.5  Stat.  25  G.  2.  c.  44.,  stat.  (U.  K.)  41  G.  3.  1837. 

c.  69.  (local  and  personal,  public),  stat.  46  G.  3.  c.  33.  ^^^^ 
(local  and  personal,  public),  stat.  3  G.  4.  xxii.  (local  against 
and  personal,  public) ;  and  the  verdict  then  found  that, 
in  and  subsequently  to  the  year  1817,  the  commis- 
sioners, with  a  view  to  improve  and  preserve  the  said 
harbour,  did  cause  the  same  to  be  excavated,  by  re- 
moving divers  large  quantities  of  sand  from  the  bottom 
thereof,  and  thereby  the  said  harbour  hath  been  deep- 
ened about  four  feet  all  along  the  upper  part  of  the 
harbour ;  and  that  this  process  of  excavation  and  deep- 
ening was  carried  on  by  the  commissioners,  amongst 
other  places,  within  from  ten  to  twenty  feet  of,  and 
immediately  before,  the  line  of  the  piles  hereinafter 
mentioned:  that,  in  1819,  the  commissioners,  with  a 
view  further  to  improve  the  harbour,  removed  a  pier 
called  an  island  pier,  which  had  previously  stood  in  the 
harbour,  and,  in  1820,  erected  or  completed  the  pier 
called  the  western  pier,  being  the  same  mentioned  in 
stat.  3  G.  4.  xxii.,  and  that,  by  such  excavation,  the 
harbour  was  materially  improved,  and  rendered  more 
secure  and  commodious  for  shipping  :  that,  for  many 
years  previously  to  1817,  the  defendants  were,  and 
thence  have  been,  and  at  the  respective  times  of  com- 
mitting the  acts  within  complained  of  were,  the  owners 
of  certain  premises  on  the  edge  of  the  upper  part  of  the 
harbour,  which  premises,  during  all  the  time  herein-  - 
before  mentioned,  had  been  used  and  enjoyed  by  the  said 
defendants  as  a  ship  building  yard,  and  for  the  purpose 
of  building  and  repairing  ships  therein,  and,  for  200 
years  last  past  and  upwards,  had  been  used  and  enjoyed 
in  like  manner,  and  for  the  like  purpose,  by  the  owners 
thereof  for  the  time  being :  that,  during  the  space  of 
seventy  years  last  past  and  upwards,  divers  piles  have 

L  2  been 
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1837.      been  placed  and  driven  into  the  sandy  bottom  in  face  of 
The  King  ^^^^  ^^^'^         premises  of  the  defendants ;  upon 

TjIdall  wh^c^  piles,  plank  stages,  during  all  the  time  aforesaid, 
have  been  erected  and  placed  by  the  owners  for  the 
time  being  of  the  yard  and  premises,  and  timber  and 
other  materials  used  in  building  and  repairing  ships 
kept  thereon ;  and  the  same,  during  the  time  aforesaid, 
have  been  and  are  proper  and  necessary  for  the  pur- 
pose of  carrying  on  the  business  of  building  or  re- 
pairing ships  on  the  said  yard  and  premises  :  that,  until 
the  planking  of  the  same  by  the  defendants  as  herein- 
after mentioned,  the  said  piles  had  always  stood  at 
certain  distances  from  one  another,  and  that  the  water 
might  flow  freely  between  them,  and  might  spend  itself 
on  the  sloping  beach :  that  the  defendants,  in  order  to 
protect  their  said  premises,  afterwards,  to  wit,  on  1st 
January  1826,  and  on  divers  other  days  and  times  be- 
tween that  day  and  1st  January  1828,  connected  to- 
gether the  said  piles,  by  nailing  transverse  planks  from 
pile  to  pile,  and  inclosed  the  area  contained  within  the 
said  piles,  the  same  being  thus  rendered  impervious  to 
the  tide,  and  presenting  perpendicular  lines  of  frontage, 
five  feet  high  from  the  sand;  and  at  ordinary  spring 
tides  there  is  now,  at  high  water,  a  depth  of  from  two 
to  three  feet  of  water  against  and  along  the  said  front- 
age :  that,  by  the  aforesaid  w^orks  of  the  commissioners, 
a  greater  rush  of  tide  was  and  thence  hath  been  caused 
to  and  against  the  beach  and  sand  in  front  of  the  said 
ship  building  yard  and  premises  of  the  defendants  than 
had  ever  orevious^y  been  experienced,  insomuch  that, 
by  reason  thereof,  the  land  was  w^ashed  down  from 
before  the  front  of  the  said  yard  and  premises  of  the 
defendants ;  and  the  said  yard  and  premises,  and  their 
plank  stages  aforesaid,  at  the  times  of  the  defendants  com- 
mitting 
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mitting  the  acts  within  complained  of,  had  become  and 
were  thereby  in  danger  of  being  swept  away  by  the 
sea :  that,  "  by  the  defendants'  works,  the  harbour  is  in 
some  extreme  cases  rendered  less  secure:"  that  the 
said  defendants  have' done  nothing  more  than  is  neces- 
sary to  protect  their  property  against  the  sea,  in 
consequence  of  the  alterations  made  by  the  commis- 
sioners. 

The  case  was  argued  in  Trinity  term  last  {a\ 

Alexander^  for  the  Crown,  contended,  first,  that  the 
acts  of  the  commissioners  were  lawful ;  secondly,  that 
the  defendants  were  not  entitled  to  interfere  with  the 
public  rights  in  the  harbour,  even  if  the  acts  of  the 
commissioners  were  illegal ;  thirdly,  that  the  finding  of 
the  jury  shewed  a  legal  nuisance,  inasmuch  as  an  injury 
was  done  to  the  harbour,  and  as  none  of  the  facts 
stated  in  the  verdict  afforded  an  answer. 

Cresswell,  for  the  defendants,  contended,  first,  that 
every  count  charged  the  act  to  have  been  committed  in 
the  harbour,  but  that  the  verdict  did  not  support  this  ; 
secondly,  that  no  public  right  was  shewn  legally  to 
exist  which  made  the  acts  of  the  defendant  unlawful ; 
thirdly,  that,  at  any  rate,  a  contingent  or  trifling  injury, 
like  that  shewn  by  the  verdict,  was  not  the  subject  of 
indictment. 

Alexander,  in  reply,  contended,  that  to  render  the 
harbour  less  commodious  in  extreme  cases,  as,  for  in- 
stance, of  violent  tempest,  was  a  nuisance. 
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The  King 

against 

TiNDALL. 


(a)  June  1st,  1836.  Before  Lord  JDenman  C.  J.,  Liltledale,  Fatteson, 
and  Williams  Js, 

L  3  The 
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The  following  authorities  were  cited  :  Rex  v.  Pease  {a). 
Hale  de  Portibus  Maris,  c.  7.  (b).  Hale  de  Jure  Maris, 
c,  6.  {c).  The  Attorney^General  v.  Burridge  [d).  The 
Attorney 'General  v.  Parmeter  (e).  The  Attorney-Ge- 
neral V.  Richards  (g).  Rex  v.  Lord  Grosveitor  (Ji).  Rex  v. 
Russell  {i).  Rex  v.  Ward  {k).  Rex  v.  Trafford  (/).  Traf- 
ford  V.  The  King  (m).  Rex  v.  The  Comraissioners  of  Sewers 
for  Pagliam,  Sussex  {ii).  Hale  de  Portibus  Maris,  c,  6.  (o). 
Hale  de  Jure  Maris,  c.  4.  [p).  Holroyd  J.  in  Blundell 
V.  Catterall[q).  Ball  y,  Herbert  {r).  Note  {I)  to  Co. 
Lit,  261.  a.  Sutton  v.  Clarke  {s).  2  Rol.  Abr,  564. 
Trespass  (1.)  pi.  1.  Chichester  v.  Lethbridge  [t).  Wil- 
liams^ s  Case  (ic).  H^awk,  P,  C  B.l.  c.  60.  5.  23.  Regina 
V.  Watts  (x).  Domat,  book  2,  tit.  8.  s.  1.  art.  11.;  s.  3, 
art.  6,  9.  Tirbervil  v.  Stamp  [y).  Wilkes  v.  Hunger- 
ford  Market  Company  (z). 

As  the  judgment  of  the  Court  proceeded  exclusively 
on  the  slightness  of  the  injury  in  degree,  and  the  un- 
certainty of  its  occurrence,  it  is  not  thought  necessary 
to  report  the  arguments  at  length. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 


Cur.  adv.  mil. 


(a)  4  -B.  c^*  u4d.  30. 
(c)  Harg.  L.  T.  36. 
(e)  10  Price,  378. 

(h)  2  Stark.  511. 
{k)  4  A.  cj;  E.  384. 

(w)  In  Exch.  Ch.  8  Bing.  204, 
(o)  Harg.  L.  T.  73. 
(ry)  5  B.  c^-  Aid.  303. 

(i)  6  Taimi.  29. 
(w)  5  2?e?i^.  72  6. 
(t/)  1  Salk.  13. 


(6)  J/ar^.  L.  T.  83. 

10  Z^rice,  350. 
(g)  2  ^ns^r.  603. 
(  j)  6  jB.      a  566. 
{I)  lB.c^Jd.874. 
(n)  8  B.      C.  355. 
Oj)  jyar^.  i.  12. 
(r)  3  r.  72.  253. 
(0  JFilles,  71. 
(x)  1  i^a/yt.  357. 
(z)  2  iVezy  Ca.  281. 
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This  is  an  indictment  for  an  alleged  nuisance  in  the  1837. 
harbour  of  ScarboroitrrJi.    The  indictment,  in  all  the     _  ~ 

^  The  King 

counts,  charges  the  defendants  with  having  erected  or  gainst 
continued  certain  piles  and  planking  in  the  harbour^  and 
thereby  obstructed  and  rendered  it  insecure. 

The  special  verdict  in  substance  finds  that  the  de- 
fendants are  owners  of  premises  used  as  a  yard  for  ship- 
building on  the  edge  of  the  upper  part  of  the  harbour ;  that 
the  piles  in  question  have  been  erected  and  driven  into  the 
sandy  bottom  in  face  of  the  said  yard,  and  premises^  during 
the  space  of  seventy  years ;  and  that  the  water  might 
flow  between  the  piles  until  the  planking  was  placed 
there.  It  then  finds  that  the  commissioners  under 
certain  acts  of  parliament  erected  works  and  deepened 
the  harbour,  so  as  to  cause  a  greater  rush  of  water 
against  the  defendants'  premises  than  formerly,  to  the 
extent  of  washing  away  the  soil  and  threatening  de- 
struction to  their  building  yard  :  that  the  defendants,  in 
order  to  protect  their  property,  placed  transverse  plank- 
ing in  front  of  the  piles,  and  have  done  nothing  more 
than  was  necessary  to  protect  their  property  against  the 
sea  in  consequence  of  the  alterations  made  by  the  com- 
missioners. It  then  finds,  that  by  the  defendants^  nsoorJcs 
the  harbour  is  in  some  extreme  cases  rendered  less  secure. 

The  Court  has  considered  much,  whether  this  verdict 
is  not  so  imperfect  as  to  make  it  necessary  to  award  a 
venire  de  novo ;  but,  upon  the  whole,  we  think  that  the 
facts  are  so  found  as  to  enable  us  to  give  our  judgment 
upon  them. 

It  is  not  indeed  expressly  found  that  the  piles  or 
planking  are  in  the  harbour  at  all,  which  is  the  charge  in 
the  indictment ;  but,  assuming  that  this  may  be  collected 
from  the  whole  verdict,  the  question  will  be,  whether 

L  4  the 
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1837.  the  effect  produced  by  them  is  sufficiently  described  to 
~~      enable  the  Court  lo  say  that  the  defendants'  works  are 

The  King  ^ 
against       or  are  not  in  law  a  nuisance. 

TiNDALL.  ' 

Doubtless  the  expression  "  that  by  the  defendants' 
works  the  harbour  is  in  some  extreme  cases  rendered 
less  secure  "  is  vague  and  indefinite ;  but  it  is  sufficient 
to  convey  to  the  mind  that  the  defendants'  works,  even 
when  other  causes  concur  with  them  and  produce  their 
worst  result,  do  but  diminish  the  security  of  the  har- 
bour, possibly,  in  the  least  possible  degree,  on  very  rare 
occasions,  and  under  undefined  circumstances. 

Now,  without  deciding  at  all  how  far  the  conduct  of 
the  defendants  could  under  the  circumstances  be  justi- 
fied, if  their  works  of  themselves  injured  the  harbour 
or  rendered  it  insecure,  or  even  if,  combined  with  other 
things,  they  had  that  effect  generally ^  we  think  that  the 
jury  must  be  taken  to  ask  by  their  special  verdict  for  our 
decision,  whether  such  consequences  as  are  therein  stated 
must  amount  to  a  nuisance.  We  do  not  think  that  they 
must^  but  hold,  on  the  contrary,  that  no  person  can  be 
made  criminally  responsible  for  consequences  so  slight, 
and  uncertain,  and  rare,  as  are  stated  by  this  verdict  to 
result  from  the  works  of  the  defendants.  A  verdict  of 
Not  Guilty  must  accordingly  be  entered. 

Verdict  of  Not  Guilty  entered. 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


153 
1837. 


The  King  against  Octavius  Mashiter,  Esquire.  Friday, 

January  13th. 

T'HESIGER,  in  last  Easter  terra,  obtained  a  rule  nisi  The  word  "  in- 
.  •  •         1      J       habitants"  in  a 

for  a  quo  warranto  iniormation  requu'ing  the  de-  charter  has  not 

fendant  to  shew  by  what  authority  he  claimed  to  be  a  definTte^fegai 

justice  of  the  peace  for  the  liberty,  lordship,  or  manor,  must  b'f  ex-* 

of  Haver ins^-atte" Bower  in  Essex.  The  affidavits  in  sup-  P^^jn^d,  m 

c>  each  case,  ex- 

port of  the  rule  set  out  in  part  a  charter  of  5  Edward  IV.,  trinsicaiiy,  as 

by  evidence  of 

reciting  and  granting  as  follows.  usage,  or  by 

reference  to  the 

Whereas  the  lordship  or  manor  of  Havering-atte-  context  and  ob- 
Bower,  in  the  county  of  Essex,  is  of  ancient  demesne  of  iharten'^^ 
the  Crown  of  England,  and  all  the  lands  and  tenements  ch^ter,^a  ju^. 
holden  of  the  said  manor,  and  real  and  mixed  actions,  P^^^^ 

'  '  was  to  be 

in,  upon,  and  concerning  the  same  lands  and  tenements  ^l^^^ted  by  the 

'    ^     '  °_  ^  "tenants  and 

or  any  parcel  of  them,  arising  or  to  arise,  are  pleadable,  inhabitants" 

.  of  a  manor, 

and  have  been  pleaded,  m  the  court  unto  the  said  and,  on  motion 
manor  belonging,  before  the  steward  and  suitors  of  the  ranto Triform^' 
same  court  for  the  time  being,  and  not  elsewhere,  and  Tp^arty^eiected 
have  ever  been  accustomed,  since  the  time  whereof  no  !f  ^^^^ 

^  tne  unsuccess- 

memorv  of  man  is  to  the  contrary,  in  the  same  court  to  candidate 

complained 

be  pleaded,  and  determined  as  of  all  other  lands  holden  ^otes 

*■  _  _  of « inhabit- 

in  ancient  demesne,  time  out  of  mind,  ought  and  is  ac-  ants,"  «  not 

customed  to  be  done ;  and  now,  having  heard  by  the  holders,"  had 

lamentable  complaints  of  the  tenants  and  inhabitants  of  aUegingThaf' 

the  said  lordship  or  manor,  in  what  sort  they  have  been,  numbeTof 

and  now  are,  out  of  the  said  lordship,  in  other  courts  ^een  te^ndejtd^ 

than  in  the  aforesaid  court  before  the  steward  and  °"     side  to 

give  him  a 

suitors  of  the  same,  in  and  concerning  divers  actions  and  "majority : 

^  Held,  that 

the  motion  was 

not  sustained,  inasmuch  as  the  relator  did  not  shew  what  class  of  persons  was,  in  this 
case,  comprehended  under  the  words  "  inhabitants,  not  householders,"  and  that  votes  were 
tendered,  from  that  class,  sufficient  to  carry  his  election. 

plaints, 
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1837.  plaints,  of  and  upon  divers  lands  and  tenements,  which 
The  King     ^^^^tofore  have  arisen  and  daily  do  arise  or  happen 

against  within  the  said  lordship,  many  times  bv  their  ill-willers 
Mashiter.  ^  " 

troubled,  vexed,  grieved,  and  molested,  to  the  no  small 
loss  and  grievance  of  them  the  said  tenants  and  inhabit- 
ants, and  to  the  hazard  of  their  utter  undoing,  unless 
they  be  by  us  relieved  in  this  behalf,  whereupon  they 
have  been  humble  petitioners  unto  us  that  we  would 
provide  remedy  for  them  in  the  premises ;  we,  having  a 
tender  compassion  of  these  their  humble  petitions  in 
this  behalf,  out  of  our  especial  grace  have  granted,  and 
by  these  presents  do  grant,  to  the  above  named  tenants 
and  inhabitants  which  now  are,  and  for  the  time  here- 
after shall  be,  and  to  their  heirs  and  successors,  that 
they  shall  not  be  forced,  compelled,  or  bound  to  answer, 
before  any  justices,  judges,  or  commissioners  of  us  or 
our  heirs,  in  any  real,  personal,  or  mixed  actions,  arising, 
or  to  arise,  of,  in,  or  upon  the  lands  and  tenements 
aforesaid,  holden  of  that  aforesaid  manor,  or  of  any 
parcel  thereof,  as  is  before  said,  in  any  other  courts,  out 
of  the  said  lordship  or  manor,  than  in  the  court  of  the 
manor  aforesaid  before  the  steward  and  suitors  of  the 
same  for  the  time  being,  but  that  all  such  actions  and 
plaints,  and  pleas  thereof,  shall  be  there  determined  and 
proceeded  in,  according  to  the  custom  of  the  said  manor, 
before  the  steward  and  suitors  of  the  aforesaid  court,  in 
the  sapie  court  of  the  manor  aforesaid.  And  we  will 
and  grant  that  the  steward  and  suitors  of  the  court 
aforesaid,  for  the  time  being,  shall  and  may  have  full 
power  and  authority  to  hear  and  determine,  by  plaints 
to  be  levied  and  prosecuted  in  the  same  court,  pleas  of 
debts,  accompts,  covenants,  trespasses,  as  well  by  force 
and  arms  committed  as  otherwise,  detention  of  chattels, 

and 
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and  all  other  contracts  whatsoever,  within  the  lordship  1837. 

or  manor  aforesaid  made,  done,  or  arisinfy,  although  the 

same  debts,  accompts,  covenants,  trespasses,  chattels,  and  against 

Mashiter. 

other  contracts,  do  amount  onto,  or  exceed  the  sum  or 
value  of  405."   "  And  furthermore"  we  "  do  grant  unto 
the  aforesaid  tenants  and  inhabitants,  and  to  their  suc- 
cessors, that  the  steward  of  the  said  manor  for  the  time 
being,  so  long  as  he  shall  continue  in  the  same  office, 
and  one  of  the  discreetest  and  honestest  tenants  or  in- 
habitants aforesaid  to  be  from  time  to  time  chosen  by 
them,  the  tenants  and  inhabitants  and  their  successors, 
shall  be  for  us  and  our  heirs  justices  of  the  peace,  and 
keepers  of  our  peace,  to  be  kept  within  the  said  manor 
of  Havering  aforesaid,  and  as  justices  of  us  and  of  our 
heirs,  to  hear  all  felonies,  trespasses,  and  all  other  un- 
lawful acts  whatsoever,  committed,  or  to  be  committed, 
within  the  said  manor ;  and  shall  have  full  power  and 
authority  to  enquire  of  all  and  singular  articles,  as 
well  concerning  labourers,  artificers,  butchei^,  tanners, 
makers  of  cloth  and  of  caps,  as  of  all  other  things  what- 
soever, which  any  other  of  our  justices  of  the  peace,  or 
keepers  of  our  peace,  in  other  places  out  of  the  lordship 
aforesaid  in  the  said  county  of  Essex,  have  power  to 
enquire  of,  and  to  determine  all  and  singtdar  the  same, 
and  all  other  things  to  do  and  execute  which  any  other 
such  justices  of  the  peace  and  keepers  of  the  peace  in 
other  places  may  do,  or  any  ways  execute  ;  yet,  notwith- 
standing, they  shall  no  w^ay  proceed  to  the  trial  of  any 
treason  or  felony  within  the  lordship  aforesaid  without 
our  special  mandate."    And  the  justices  of  the  county 
were  not  to  meddle  with  any  thing  committed  or  arising 
within  the  manor.     The  charter  also  granted  to  the 
said  tenants  and  inhabitants,  their  heirs  and  successors, 

to 
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1837.      to  have  a  fair  every  year,  Sec,  with  a  pie  poudre  court 

— '   to  be  holden  before  a  steward  for  the  time  being,  to 

against  be  nominated  by  the  tenants  and  inhabitants,  their  heirs 
Masiiiter.  j  successors,  to  keep  such  court.  "  And  furthermore 
we  will,  and  by  these  presents  do  grant  unto  the  same 
tenants  and  inhabitants,  their  heirs  and  successors,  that 
they  shall  be  able  persons  and  capable  in  the  law  to  re- 
ceive, have,  and  accept  all  and  singular  the  privileges, 
liberties,  and  authorities,  and  franchises  aforesaid,  and 
the  same  to  enjoy  to  them  and  their  aforesaid  heirs  and 
successors  for  ever  as  is  above  said,"  &c. 

This  charter  was  ratified  by  Queen  Mary ;  and 
Queen  Elizabeth,  by  charter  of  the  thirtieth  year  of 
her  reign,  ratified  the  preceding  ones,  and  did  grant, 
constitute,  and  declare,  that  the  tenants  and  inhabitants 
of  the  same  lordship  or  manor  of"  &c.  "  are  and  shall 
be  one  body  corporate  or  politic  of  themselves  in  due 
fact  and  name,  and  shall  have  perpetual  succession  ;  and 
that  they  and  their  successors  for  ever  shall  and  may  be 
styled,  termed,  and  called  by  the  name  of  tenants  and 
inhabitants  of  the  lordship  or  manor  of  Havering-atte- 
Bower  in  the  county  of  Essex  ;  and  we  by  these  presents 
do,  for  us,  our  heirs  and  successors,  really  and  fully, 
erect,  make,  ordain,  and  create  them  one  body  corporate 
and  politic,  by  the  name  of  the  tenants  and  inhabitants 
of"  &c.,  "  and  that  by  the  same  name  they  shall  and 
may  have  perpetual  succession."  These  charters  were 
confirmed  and  renewed  in  subsequent  reigns. 

The  affidavits  further  staled  that  a  court  of  ancient 
demesne  was  holden  for  the  said  lordship  or  manor,  on 
February  1 1th,  1836,  pursuant  to  notice,  addressed  to 
the  tenants  and  inhabitants,  for  the  election  of  a  justice 
of  the  peace  pursuant  to  charter ;  that  the  defendant 

Octavius 


Mashiter. 
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Octavius  Mashiter  and  Edward  Young  Hancock  were  1837. 
candidates,  and,  the  shew  of  hands  being  in  favour  of  ^ 
the  latter,  a  poll  was  demanded ;  that,  on  the  first  day  of  against 
polling,  several  persons  claimed  to  vote  as  inhabitants 
of  the  said  liberty,  manor,  or  lordship,  but  whose  votes 
were  objected  to  on  the  ground  that  such  persons 
were  not  householders  ;  and  thereupon  the  court  di- 
rected the  votes  of  all  such  persons  to  be  entered  as 
tendered  votes  only ; "  that,  on  the  close  of  the  poll  on 
the  second  day,  341  votes  were  recorded  for  Hancock, 
and  455  for  Mashiter,  "  and  that,  in  addition  thereto, 
218  persons,  all  of  whom  were,  as  deponent"  [Hancock) 
"  verily  believes,  inhabitants  of  the  said  manor  or  lord- 
ship, though  not  actual  householders  therein,  claimed 
to  be  entitled  to  vote,  and  that  170  of  such  persons 
tendered  their  votes  in  favour  of  deponent,  and  forty- 
eight  in  favour  of  the  said  Octavius  Mashiter  that  all 
the  tendered  votes  for  Hancock  were  ultimately  rejected ; 
and  that  the  defendant  was  declared  duly  elected ; 
but  that,  if  the  tendered  votes  had  been  received,  he 
would  have  had  a  majority  of  eight;  that  the  courts  of 
ancient  demesne  for  the  election  of  justices  had  always 
been  open  to  and  attended  by  the  tenants  and  inhabit- 
ants, without  distinction  as  to  householders;  that  no 
former  instance  had  been  found  of  a  contested  election ; 
but  that,  in  books  containing  minutes  of  the  proceedings 
at  the  above  courts,  there  were  entries  of  certain  per- 
sons having  been  chosen  "justice  for  the  people;"  and 
others  stating  the  election  of  such  justice  by  "  the  tenant? 
and  inhabitants  whose  names  are  hereunto  subscribed  ; " 
and  that  among  such  names  were  those  of  several  per- 
sons who,  at  the  time  of  such  elections,  were  not  house- 
holders nor  (as  was  believed)  tenants  of  the  said  liberty 
or  manor. 

The 
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1837.  The  affidavits  in  opposition  to  the  rule  stated  that 

Mas/liter  had  the  majority  of  tenants  of  the  manor, 

The  KiKG  J       J  ' 

against       both  resident  and  non-resident,  and  the  majority  of 

Mashiter. 

householders  ;  that  the  alleged  majority  for  Hancock 
consisted  of  persons  who  were  neither  tenants  of  the 
liberty  or  manor,  nor  householders,  nor  owners  or 
occupiers  of  any  house  or  land,  within  the  same,  nor 
assessed  or  rated  to  the  poor  or  any  other  rate  or  tax ; 
that,  of  his  voters,  many  more  than  such  alleged  ma- 
jority were  lodgers  only ;  and  that  thirteen  of  them 
were  persons  receiving  parochial  relief  at  the  time  of  the 
election. 


Sir  W,  W.  Follett  now  shewed  cause.  The  relator 
does  not  shew  that  he  had  a  majority  of  voters.  He 
claims  a  majority  of  "inhabitants,"  but  not  of  inhabitants 
according  to  any  given  definition.  "  Inhabitants,"  in  a 
charter,  has  never  been  taken  to  mean  simply  any  per- 
son who  happened  to  be  resident  at  a  particular  time. 
Some  qualification  has  constantly  been  adopted  in  the 
construction  of  the  word.  Lord  Hardmcke  lays  it 
down,  in  Fludier  v.  Lomhe  (a),  that  a  lodger  cannot 
be  said  to  be  an  inhabitant.  Lord  Coke  says,  upon  the 
word  "  inhabitants  "  in  the  Statute  of  Bridges  (b), 
2  I?ist.  702,  that  it  is  "  the  largest  word  of  this  kind," 
and,  703,  that  "  every  person  that  dwelleth  in  any  shire, 
riding,  city,  or  town  corporate,  though  he  hath  but  a 
personal  residence,  yet  is  he  said  in  law  to  be  an  in- 
habitant, or  a  dweller  there,  as  servants,  &c.  But  this 
statute  extendeth  not  to  them,  but  to  such  as  be  house- 
holders."   In  Rex  V  Adlard  (c),  where  many  authorities 

(a)  Ca.  temp.  Hard.  JC  B.  308.  {b)  22  H,  8.  c.  5.  s,  3. 

(c)  4  B,  ^  a  112. 


on 
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on  the  subject  are  collected,  Abbott  C.  J.  observes,  that 
the  word  inhabitant  "  varies  in  its  import,  according  to 
the  subject  to  which  it  is  applied."  The  court  there 
held  that  a  non-resident  occupier  could  not  be  lia- 
ble, as  inhabitant,  to  serve  the  office  of  constable ;  but, 
on  the  other  hand,  it  could  not  have  been  said  that 
a  person  was  liable  to  serve  who  merely  happened  to 
be  in  the  parish,  and  was  not  an  occupier.  In  The 
Attorney-General  v.  Parker  (a)  Lord  HardwicJce^  after 
stating  that  "  inhabitants  "  is  a  still  larger  word  than 
"  parishioners,"  observes  that,  in  that  case,  some  sort 
of  limitation  was  allowed  by  both  sides  to  have  been 
put  upon  the  generality  of  the  grant  there  in  question, 
and  says  further  that,  if  the  grant  had  stood  unrestricted 
at  all,  he  should  have  thought  it  not  unreasonable  to 
restrict  the  terms  parishioners  and  inhabitants"  to  in- 
habitants paying  scot  and  lot.  He  adds  that  he  was 
of  that  opinion  in  The  Attorney-General  v.  Da'vy  (b),  and 
that  he  there  thought  "  inhabita^its  ought  to  be  re- 
strained to  persons  paying  scot  and  lot."  In  The  At- 
torney-General  v.  Forster  [a)  Lord  Eldon  said,  of  the  word 
"  inhabitants,"  that  there  was  none  "  capable  of  a  larger 
or  more  limited  interpretation;"  observing,  "It  was 
decided  in  Lord  Coke's  time,  that  a  man,  living  in  Corn- 
'wall,  may  to  many  purposes  be  an  inhabitant  of  London  ; 
that  is,  by  having  property  liable  to  the  repair  of  bridges." 
Now,  if  the  word  be  capable  of  such  various  construc- 
tions, the  person  who  makes  an  application  like  the 
present,  on  the  ground  that  a  majority  of  "  inhabitants  " 
voted  for  him,  ought  to  shew  in  what  sense  he  uses  the 
word.    His  affidavit,  on  this  point,  should  be  framed 

(a)  3  Atk.  576.  (b)  2  Atk.  212.  (not  S.  P.). 

(c)  10  Ves.  339. 

SO 
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SO  precisely  that  perjury  might  be  assigned  upon  it  if 
necessary. 

T/iesiger,  contra,  was  then  called  upon  by  the  Court 
to  answer  this  objection.  All  persons  were  entitled  to 
vote,  who  came  within  the  full  sense  of  the  word  "  in- 
habitants." Wherever  a  qualified  construction  has  been 
put  upon  that  term,  there  has  been  usage  to  explain  it. 
The  affidavits  here  shew  the  real  dispute  to  have  been 
whether  persons,  to  be  qualified  as  inhabitants,  must  be 
householders.  There  was  no  usage  warranting  such  a 
restriction.  In  The  Attorney-General  v.  ParJcer  [a) 
(referred  to  in  Withnell  v.  Gartham{b)^  by  Lawrence  J,), 
in  The  Attoriiey- General  v.  Forster  (c),  and  in  The  At^ 
torney-General  v.  Newcombe  (<f),  usage  was  recognised 
as  the  ground  upon  which  a  limited  interpretation  was 
to  be  put  upon  a  right  given  to  "  inhabitants.'*  [Cole- 
ridge J.  Who  do  you  say  are  qualified  here,  according 
to  the  full  sense  of  the  term  ?]  All  resiants  or  in- 
dwellers.  [Coleridge  J.  Any  person,  who  may  have 
come  in  the  night  before?]  If  he  came  animo  morandi. 
No  limitation  can  be  inferred  here  from  the  expressions 
and  objects  of  the  charters.  That  of  Edward  IV.  recites 
the  complaint  made  by  the  tenants  and  inhabitants,  of 
their  being  drawn  into  courts  other  than  that  of  the 
steward  and  suitors  of  the  manor,  in  actions  and  plaints 
"  of  and  upon  divers  lands  and  tenements."  But  the 
subsequent  grant  of  a  court  was  not  necessary  for  the 
relief  of  tenants  in  ancient  demesne,  who,  at  the  com- 
mon law,  were  not  compellable  to  appear  in  any  court 
out  of  the  manor ;  and  the  powers  given  by  the  charter 


(a)  3  uitk.  576. 
(c)  10  Ves.  335. 


(b)  6  T.  R.  398. 
(rfj  14  Ves,  I. 
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to  the  court  constituted  are  not  limited  in  a  manner 
corresponding  to  the  complaint  before  pointed  out,  but 
extend  generally  to  pleas  of  debts,  accounts,  covenants, 
trespasses  by  force  and  arms  or  otherwise,  detention  of 
chattels,  and  all  contracts,  within  the  manor  made,  done, 
or  arising.  The  justices  to  be  appointed  have  authority 
to  enquire  of  articles  of  labourers,  and  of  all  other  things 
which  other  justices  elsewhere  may  inquire  of.  And 
the  charter  establishes  a  fair  and  a  pie-poudre  court. 
From  all  these  circumstances  it  must  be  concluded  that 
the  benefits  of  the  charter,  generally,  were  designed,  not 
merely  for  the  tenants  in  ancient  demesne,  but  for  all 
persons  happening  to  reside  within  the  ambit  of  the 
manor.  The  intent  was  to  bestow  upon  these  the  benefits 
of  a  court  leet,  which,  Lord  Cohe  says,  2  Imt.  71,  vy^as 
established  "  for  the  ease  of  the  people,  and  specially 
of  the  husbandman,  that  each  of  them  might  the  better 
follow  their  business  in  their  several  degrees."  "  So  as 
the  tenants  and  resiants  should  have  the  same  justice, 
that  they  had  before  in  the  tourn,  done  unto  them  at 
their  own  doors."  "  Tenants  and  inhabitants,"  in  the 
charter,  are  spoken  of  in  the  same  sense  as  "  tenants 
and  resiants  "  in  this  passage. 

Sir  W,  W.  Follett^  contra,  was  then  desired  to  con- 
tinue his  argument.  It  has  not  yet  been  shewn  that 
any  precise  legal  meaning  attaches  to  the  term  "  in- 
habitants." If  it  means  residents,  even  for  a  week  pre- 
ceding the  election,  it  is  not  proved  that  Mr.  Hancock 
had  the  majority.  Whoever  may  be  considered  as 
inhabitants,  it  ought  to  appear  that,  of  such,  a  majority 
voted  for  him.  No  definition  of  the  word  "  inhabitants  " 
has  been  cited.    If  it  imply  something  less  than  resi- 
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1837.       dency,  will  it  be  said  that  any  persons  happening  to  pass 
The  King     ^^^^o^g^  tt'G  town,  as  soldiei's  on  a  march,  or  postillions 
driving  a  carriage,  are  qualified  ?  Or  that  persons  coming 
in  for  the  sole  purpose  of  voting  would  be  so?  No 
instance  can  be  given  in  which  "  inhabitant"  has  been 
held  to  mean  any  thing  less  than  an  occupier.  The 
election  here  in  dispute  is  that  of  a  justice  of  peace. 
The  conservators  of  the  peace  were  anciently  elected 
by  the  freeholders,  the  persons  who  occupied  the  land ; 
and  the  freeholders  still  elect  coroners.     The  justice 
here  is  to  be  chosen  from  the  "  tenants  or  inhabitants 
aforesaid."    It  would  follow  from  the  argument  on  the 
other  side  that  a  person  coming  by  mere  chance  into 
the  liberty,  even  a  beggar,  might  be  elected  justice; 
for  the  same  restriction  applies,  or  does  not  apply,  to 
electors  and  elected.    Where  a  privilege  is  conferred 
upon  the  men  or  inhabitants  of  a  place,  as  the  right  of 
electing  members  of  parliament,  or  exemption  from  toll, 
it  is  always  understood  as  attaching  to  persons  who  are 
at  least  occupiers.    In  a  case  in  Bosanquet     Puller  [a) 
it  was  decided  that  freemen  of  the  city  of  London  were 
not  exempt  from  toll,  unless  they  were  inhabitants,  and 
paying  scot  and  lot. 

Thesiger^  in  support  of  the  rule.  Four  descriptions 
of  persons  are  shewn  to  have  voted  in  this  election  ; 
tenants,  resident  and  non-resident,  inhabitant  house- 
holders, and  inhabitants  not  householders.  Tenants  non- 
resident cannot  be  objected  to;  and,  if  the  terms  "  tenants 

(a)  See  The  Corporation  of  London  v.  The  Corporation  of  Liverpool, 
1  B.  <|-  P.  522,  note  (a)  to  The  Mayor  of  London  v.  The  Mayor  of  Lynn 
Regis,  in  which  latter  case  the  same  point  was  discussed,  but  not  decided. 
See  the  latter  case,  at  earlier  stages,  1  H.  Bl.  206.,  and  4  T.  R.  144. 

and 
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and  inhabitants"  do  not  limit  the  qualification  to  resi-  1837. 
dent  tenants,  it  seems  difficult  to  say  that  the  same 

The  King 

words  confine  it  to  inhabitants  who  are  occupiers.  "  In-  against 

Ma  SHITE  R. 

habitants  "  and  other  similar  words  are  known  and  defi- 
nite terms  in  the  law,  and  so  treated  in  many  books ; 
thus  it  is  said,  that  the  "  parishioners  or  inhabitants,  or 
probi  homines  of  T>ale<!^  "  are  not  capable  to  purchase 
lands  ;  but  goods  they  are,  unless  it  were  in  ancient 
time  when  such  grants  were  allowed ; "  Co,  Litt,  3.  a. 
"  By  the  forest  law  a  grant  made  of  a  privilege  within 
the  forest  to  all  the  inhabitants  beina:  freeholders  within 
the  forest  or  such  other  commonalties  not  incorporated, 
is  good  ; "  4  Inst.  297.    In  Russell  v.  The  Men  of 
Devon  {a)  Lord  Kenyon  says,  "  I  do  not  say  that  the 
inhabitants  of  a  county  or  hundred  may  not  be  incor- 
porated to  some  purposes  ;  as  if  the  king  were  to  grant 
lands  to  them,  rendering  rent,  like  the  grant  to  the  good 
men  of  the  town  of  Islington;  "  and  an  Anonymous  Case[b) 
in  Dyer  is  referred  to.    In  the  absence  of  such  usage  as 
appeared  in  the  cases  cited  on  the  other  side,  "  inhabit- 
itants  "  may  well  be  taken  to  mean  persons  who  come  to 
a  place,  not,  perhaps,  to  reside  permanently,  but  with 
the  same  intention  to  inhabit,  to  stay  and  abide,  as  ap- 
peared, for  instance,  in  Rex\,  Woolpit  (c).  Some  weight 
must  be  ascribed,  in  the  present  case,  to  the  minutes  of 
former  elections,  in  which  persons  sworn  not  to  have 
been  occupiers  were  permitted  to  subscribe  declarations 
beginning  "  We,  the  tenants  and  inhabitants." 

Lord  Denman  C.  J.   I  was  at  first  alarmed  at  some 
of  the  consequences  which  might  have  resulted  from  a 

(«)  2  T.  R.  672.  (6)  1  I>i/er,  100  a.  p].  70. 

(c)  4  A.     E.  205. 

M  2  refusal 
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to  say  that  a  person,  to  be  qualified  to  vote  in  these 

The  King  .  . 

against       elections,  must  be  an  occupier.    But,  to  dispossess  the 

party  who  has  been  declared  elected,  we  must  see  a 
clear  right  in  some  other.  It  is  said  here  that  Hancock 
was  rightfully  elected  by  the  majority  of  persons  not 
householders :  and  that  the  being  a  householder  or  not 
was  the  criterion  by  which  the  admissibility  of  votes  was 
tried.  But,  to  prove  that  he  had  a  legal  majority,  Han- 
cock must  point  out  the  description  of  persons  in  whom 
the  legal  right  to  vote  subsisted,  and  who  made  up 
such  majority.  Now  he  makes  it  up  merely  by  stating 
that  a  hundred  and  seventy  persons  tendered  their  votes 
for  him,  all  of  whom,  as  he  believes,  were  inhabitants  of 
the  manor,  though  not  actual  householders  therein. 
The  case  is  thus  thrown  upon  the  word  "  inhabitants." 
But  it  is  clear  that  that  is  a  word  of  such  uncertain  legal 
meaning  that  the  party  relying  upon  it  ought  to  have  a 
construction  of  his  own  to  put  upon  it,  and  should  be 
prepared  to  sustain  that  construction,  and  to  shew  that, 
according  to  it,  he  has  a  rightful  claim.  That  has  not 
been  done  here ;  and  therefore  the  question  of  right  is 
not  properly  brought  before  us.  It  is  contended  that 
the  word  "  inhabitants  "  has,  of  itself,  a  definite  legal 
meaning ;  but  the  authorities  cited  do  not  shew  this. 
La'wrence  J.,  in  Withnell  v.  Gartham  says  that,  in 
the  case  before  Lord  Hard*wicke,  great  inconvenience 
would  have  arisen  from  giving  the  "  full  sense  "  to  the 
word  "  inhabitants,"  and  that  L,ord  Hardwicke  thought 
it  must  be  construed  according  to  usage,  w'here  that 
could  be  ascertained  ;  but  Lawrence  J.  does  not  state 


(a)  6  T.  R.  398. 


what 
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what  the  full  sense  would  have  been.  In  Russell  v.  The 
Men  of  Dewn  («),  which  was  a  case  under  very  different 
circumstances  from  the  present.  Lord  Kenyan  referred 
to  a  ruling  of  Bromeley  C  J.  and  others,  reported  in 
Dyer  ip) ;  but  the  only  result  of  that  is  that,  if  the 
queen  grant  land  by  charter  "  to  the  good  men  of  Is- 
lington^^' without  saying  "  to  haveto  them,  their  heirs,  and 
successors,"  the  charter  creates  a  good  corporation  for 
that  purpose.  It  is  not  to  be  inferred  that  Bromeley  Q,^,, 
at  the  time  when  he  so  held,  entertained  any  definite 
idea  as  to  the  legal  meaning  of  "  good  men  "  or  "  in- 
habitants." 

LiTTLEDALE  J.  It  is  difficult  to  asslgn  a  meaning 
to  the  word  "inhabitants."  Under  the  Statute  of 
Bridges  it  means  persons  holding  lands  in  the  county. 
In  the  grant  of  a  way  over  a  field  to  church  it  would 
extend  to  all  persons  in  the  parish.  It  must  be  taken 
according  to  the  subject-matter,  and  be  explained,  as 
circumstances  allow,  sometimes  by  usage,  sometimes  by 
the  context  or  object  of  a  charter.  It  cannot  be  said  to 
have  any  fixed  meaning.  It  ought,  therefore,  to  have 
been  shewn,  on  this  application,  who,  beyond  tenants, 
were  meant  by  the  words  "  tenants  and  inhabitants." 
It  might  be  lodgers,  inmates,  servants,  or,  perhaps,  other 
descriptions  of  persons.  Those  who  rely  upon  the  term 
ought  to  have  shewn  what  was  the  character  of  those 
whom  they  seek  to  introduce  under  it. 

Williams  J.  We  could  not  disturb  this  election  unless 
we  saw  reason  to  conclude  that  it  had  been  improperly 


1837. 


The  King 

against 
Mashiter. 


(a)  2  T.  R.  672^  (6)  1  Dyer,  100  a.  pi.  70. 

M  3  decided. 
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The  King 

against 
Mashiter. 


1837.  decided.  It  ought  to  have  been  shewn  that  the  word 
"  inhabitants  "  here  had  some  definite  meaning  attached 
to  it ;  or  at  least  it  should  have  appeared  by  affidavit 
what  were  the  particular  qualifications  of  those  whose 
votes  were  tendered  and  rejected ;  so  that,  if  possible, 
we  might  have  formed  a  conclusion  as  to  the  right  upon 
which  the  claim  of  parties  to  vote  as  inhabitants  was 
grounded.  The  w^ord  is  uncertain  in  itself ;  and  here 
no  fixed  meaning  has  been  assigned  to  it  from  which 
we  can  infer  that  a  majority  of  legal  votes  was  given  for 
any  other  than  the  person  actually  elected. 

Coleridge  J.  Before  we  could  grant  a  rule  like  this 
we  ought  to  see  a  clear  prima  facie  case.  Here  it  ap- 
pears only  that  the  relator  would  have  had  a  majority  by 
the  reception  of  persons  who  were  inhabitants  but  not 
householders.  Then  it  is  contended  that  the  word 
"  inhabitants  "  by  itself,  unless  restrained  by  custom, 
or  the  context  of  the  grant,  has,  in  law,  a  definite  mean- 
ing, and  that  it  must  here  be  taken  in  the  full  legal 
sense.  If  this  be  so,  perhaps  a  case  is  made  out  for 
granting  the  rule.  But  I  cannot  go  along  with  these 
propositions.  Any  lawyer,  who  was  asked  the  interpre- 
tation of  the  word  "  inhabitants,"  would  say,  "  I  must 
see  where  it  is  used,  for,  by  itself,  it  has  no  definite 
meaning."  If  its  signification  varies  we  must  resort 
to  the  context  for  explanation.  Then  it  is  contended 
that,  according  to  the  context  of  this  grant,  the  word 
must  mean  all  persons  being  in  the  place  animo  morandi. 
But,  in  the  first  place,  if  that  be  so,  the  affidavits  ought 
to  have  shewn  that  Hancock  had  a  majority  by  the  votes 
of  persons,  not  merely  passing  through,  but  inhabiting 
animo  morandi,  in  which  case  the  party  opposing  the 

rule 
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rule  might  have  given  a  direct  answer  to  that  allegation ;  1837. 
and,  secondly,  I  do  not  think  the  context  of  this  charter 
clearly  shews  that  the  interpretation  suggested  is  the 
proper  one.    The  rule  must,  therefore,  be  discharged. 

Rule  discharged  (a), 

(a)  See  Rex  v.  Sir  H.  P.  Davie  and  Others,  Governors,  S^c.for  Sandford, 
decided  in  this  term,  January  30th. 


The  King 

against 
Mashixer. 


Doe  on  the  Demise  of  Hickman  aminst  Monday 


Haslewood. 


January  16th. 


EJECTMENT  for  a  house  in  Middlesex.    On  the  By  a  will,  ap- 
parently  drawn 

trial  before  Lord  Denman  C.  J.,  at  the  Middlesex  by  an  illiterate 

.    .  r       n/r-  1     1  t  T  PI   person,  testator 

sittmgs  alter  Michaelmas  term  1835,  a  verdict  was  lound  bequeathed  to 
for  the  plaintiff,  subject  to  a  case,  the  material  parts  of  heirla^nd^aT- 
which  are  as  follows.  ^  ZL'TeS 

Geors^e  Haslewood,  bein^  seised  in  fee  of  the  said  of  his  goods, 

°                        '           ^  chattels,  and 

house,  made  his  will  as  follows  {a).  personal  estate ; 

and  likewise 

"  I  George  Haslewood,  of  Swallow  Street,  No.  50,  in  made  her  full 

the  parish  of  St,  James,  Westminster,  being  of  sound"  cutrixofthe 

&c.,  "  do  make  and  ordain  this  for  my  last  will  and  tes-  ituate^tn^&c.^' 

tament,  in  manner  and  form  following :  viz.,  I  give  and  or  properly 

bequeath  unto  my  wife  Ann  Haslewood,  to  her  heirs  ^e\vm"nor^" 

and  assigns  for  ever,  all  the  residue  of  mv  goods,  chat-  executor 

°  »         '  appointed,  ex- 

tels,  and  personal  estate,  whatsoever  and  wheresoever,  cept  as  above. 

Held,  that 

and  also  all  my  right,  title,  and  interest  of,  in,  and  to  the  wife  took 
all  and  every  sum  and  sums  of  money  whatsoever  which  house." 
now  is,  are,  or  shall  be  due  to  me  upon  and  in  virtue 
of  any  will,  bond,  or  other  securities ;  and  I  do  like- 

(a)  The  testator's  own  name,  and  many  other  words  in  the  will,  were 
mis-spelt. 


M  4 


wise 
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1837.      wise  make  my  wife,  the  said  Ann  Haslewood,  full  and 
sole  executrix  of  the  freehold  house,  situated  in  Great 

Doe  dem. 

Hickman  Qiieen  Street^  No.  15,  in  the  parish  of  St,  Giles  in  the 
Haslewood.  Fields,  being  the  north  side  of  the  street,  in  the  county 
of  Middlesex,  This  my  last  will  and  testament  hereby 
revoking  all  former  wills  by  me  made.  In  witness 
whereof,"  &c.  (Signed  and  sealed  by  the  testator,  and 
dated  June  4^th  1805.) 

The  testator  died  \n  December  1805,  leaLsmgAnnHasle- 
"wood,  his  widow,  him  surviving.  The  testator  and  his  wife 
lived  in  the  house  until  and  at  the  time  of  his  death ; 
and  the  widow  afterwards  continued  in  possession  until 
her  death,  which  took  place  in  November  1833.  The 
lessor  of  the  plaintiff  was  her  nephew  and  heir  at  law. 

The  questions  for  the  opinion  of  the  Court  were, 
first,  whether  Ann  Haslewood  took  an  estate  in  fee-simple 
under  the  will  of  her  husband ;  secondly,  whether,  on 
the  facts  of  the  case,  the  plaintiff  is  entitled  to  recover. 
The  case  was  argued  in  Michaelmas  term  last  {a). 

Sir  W,  W,  Follett  for  the  plaintiff.  Ann  Haslewood 
took  a  fee-simple  in  the  house,  the  intention  of  the  will 
being  clear,  though  untechnically  expressed ;  for  the 
testator  undoubtedly  meant  to  give  her  a  full  and  abso- 
lute interest.  A  bequest  of  personalty  to  a  man's  heirs 
will  carry  the  absolute  property  to  the  next  of  kin ;  at 
least  this  seemed  to  be  the  inclination  of  the  opinion 
of  Sir  R,  P,  Arden  M.  R.  in  Holloway  v.  Holloway  (b), 

(a)  November  1 8th,  1836,  before  L,ord  Benvian  C.  J.,  Patteson,  Wil- 
liams, and  Coleridge  Js.  Besides  the  points  discussed  in  the  text,  a  ques- 
tion arose  as  to  an  alleged  adverse  possession  :  but,  as  the  judgment  of 
the  Court  proceeded  upon  another  ground,  the  facts  and  arguments  re- 
lating to  this  point  are  not  reported. 

(6)  5  Ves.  399. 

The 
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The  first  part  of  the  will  here  is  clearly  meant  to  give  1837. 

the  personalty  to  the  wife  absolutely.    The  Court  always 
.  .... 

collects  the  meaning  of  the  testator,  without  insisting  Hickman 

.  against 

upon  accurate  legal  phraseology ;  as  m  Doe  dem.  To-  Haslewood. 
Jield\*  Tofield[a).  It  will  be  admitted  that  the  inten- 
tion was  that  the  wife  should  take  some  estate  in  the 
house;  but  what  estate  can  be  given  to  her  except  a 
fee  ?  She  was  to  have  the  same  power  over  the  realty 
that  an  executor  has  over  the  personalty ;  that  is,  an  abso- 
lute power.  It  is  held,  indeed,  that,  if  a  testator  devise 
land  to  A.,  without  adding  more,  A,  takes  only  a  life- 
estate  :  that  seems  to  be  the  only  exception  from  the 
general  rule  of  following  the  intention ;  but  the  Court 
allows  any  strong  evidence  of  intent  to  take  a  case 
out  of  the  exception,  as  in  Loveacres  dem.  Mudge  v. 
Blight  {b),  where  the  words  "  freely  to  be  possessed  and 
enjoyed"  were  held  to  carry  the  inheritance.  These 
words  do  not  furnish  such  strong  evidence  of  the  intention 
as  the  words  in  the  present  will ;  and  Lord  Mansfield^s 
remarks  apply.  In  Rose  dem.  Vere  v.  Hill{c)  a  devise  to 
five  children  of  the  devisor,  "  and  the  survivors  and  sur- 
vivor of  them,  and  the  executors  and  administrators  of 
such  survivor,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint  tenants,"  was  held  to  give  a  tenancy 
in  common  in  fee :  and  Wilmot  J.  there  said  that  "  ex- 
ecutors" is  equivalent  to  '*  heirs,"  in  a  will.  In  Roe  lessee 
of  Shell  V.  Pattison  {d)  the  words  "  I  leave  all  the  re- 
mainder in  the  above  stocks  with  my  freehold  property 
to  my  sister"  were  held  to  give  a  fee ;  Lord  Ellenhorough 
saying  that  "  it  was  clearly  the  intention  of  the  testator 

(a)  1 1  EaRt,  246.  (jb)  1  Cowp.  352. 

(c)  3  5w,/T.  1881.  (rf)  \6  East,  221. 

to 
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1837.      to  give  as  absolute  an  estate  and  interest  in  his  freehold 


Doe  dem  Property  as  in  his  stock and  that  "  there  are  no  words 
Hickman     of  such  an  inflexible  nature  as  will  not  bend  to  the 

against 

Haslewood.  intention  of  a  testator,  when  it  can  be  collected  from  the 
context  of  his  will."  In  Roe  dem,  Gillard  v.  Gillard  (a) 
the  words,  I  make  B.  G,  "  my  whole  and  sole  executor 
of  all  my  lands  for  ever,"  were  held  to  give  a  fee.  [^Cole- 
ridge  J.  referred  to  Piggot  v.  Penrice  [by].  The  cases  where 
words  making  a  party  executor  of  lands  have  been  held 
to  pass  no  inheritance,  will  be  found  to  be  cases  where, 
as  in  Piggot  v.  Penrice  (b),  the  devise  is  not  of  specific 
land,  as  here,  but  of  estates  generally.  [Lord  Den^ 
man  C.  J.  referred  to  Clerfients  v.  Cassye  {c)  and  Shaw 
V.  Bull  (rf).]  It  may  be  doubted  whether  Shaw  v.  Bull  (d) 
would  now  be  decided  in  the  same  way.  At  any  rate, 
where  the  intent  to  give  the  specific  property  to  the  ex- 
ecutrix is  clear,  as  here,  the  case  does  not  apply.  There 
is  no  alternative  between  giving  the  fee  and  rejecting  the 
clause  altogether.  \_Patteson  J.  In  Tayler  v.  Web  {e)  it 
was  held  that  the  words,  I  make  my  cousin  G.  B.  my 
sole  heir  and  my  executor,  passed  a  fee :  you  con- 
tend that  making  a  person  a  sole  executor  only  does  the 
same.]  If  a  person  be  made  executor  of  specific  land, 
that  is  the  effect :  as  a  devise  making  a  man  sole  heir  of 
a  leasehold  would  give  him  the  absolute  property  in  the 
chattel.  \Patteson  J.  If  "  executrix"  in  this  will  means 
devisee,  there  is  no  executor  named ;  for  the  wife  is  not 
made  executrix  generally.]  She  would  be  administra- 
trix cum  testamento  annexo. 

(a)  5  B,  ^  Aid.  785.  (6)  Tree.  Chan.  471. 

(c)  Noy,  48. 

(d)  12  Mod.  593.    S.  C.  2  Eq.  Ca.  Abr.  320.  pi.  8. 

(e?)  Style,  301,  307,  319. ;  and  see  Marret  v.  %,  2  Sid.  75. 

Butt, 
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Butt,  contra.  This  is,  at  the  most,  a  gift  of  the  house  1837. 
to  the  executrix :  that  passes  only  a  life-estate,  for  want  p^Tdcm 
of  words  of  inheritance.    In  Loveacres  dem,  Mudge  v.  Hick^ian 

against 

Blight  (a)  the  will  commenced  with  the  words  "  as  Haslkwood. 
touching  such  worldly  estate,"  &c. :  the  word  estate  " 
has  been  held  to  pass  a  fee.  But  that  case  is  at  variance 
with  the  later  case  of  Denn  dem.  GasJdn  v.  GasJdn  {b). 
In  Roe  dem.  Gillard  v.  Gillard  (c)  the  debts,  legacies, 
and  funeral  expenses  were  charged  on  the  realty;  so 
that  it  was  necessary  for  the  executor  to  have  a  fee.  So, 
in  jRose  dem.  Vere  v.  Hill  [d),  the  executors,  who  were 
devisees,  were,  in  the  first  place,  to  pay  the  debts :  this 
charge  has  often  been  held  to  give  a  fee  by  implication ; 
Doe  dem,  Willey  v.  Holmes  (e),  Goodtitle  dem  Paddy  v. 
Maddern  (g),  Doe  dem.  Beezley  v.  Woodhouse  (h).  In 
Goodright  dem.  Dreisory  v.  Barron  {i)  the  words  were  "  as 
touching  such  worldly  estate  "  &c.,  with  a  devise  fol- 
lowing, and  then  "  also  I  give  and  bequeath  to  my  wife 
Elizabeth,  whom  I  likewise  make  my  sole  executrix,  all 
and  singular  my  lands,  messuages  and  tenements,  by  her 
freely  to  be  possessed  and  enjoyed."  This  was  held  to 
give  a  life-estate  only.  In  Clements  v.  Cassye  {k)  I 
make  my  wife  executrix  of  all  my  goods  and  lands  "  was 
held  to  give  her  such  lands  only  as  she  might  have  as 
executrix.  In  Piggot  v.  Penrice  {I)  the  words  were  more 
in  favour  of  the  executor  than  here ;  for  the  gift  was  of 
**  all  my  goods,  lands,  and  chattels."  In  Denn  dem. 
Moor  V.  Mellor  (m)  the  words  were  "  all  the  rest  of  my 

(a)  1  Cowp.  3,52.  (6)  2  Cowp.  657. 

(c)  5  B.  ^  Aid.  185.  {d)  3  Burr.  1881. 

(e)  8  T.  R.  l.  (g)  4  East,  496. 

(/i)  4  T.  R.  89.  (i)  11  JEast,  220. 

{k)  Noy.  48.  {I)  Free.  Chan.  471. 
(w)  5  T.  R.  558. 

lands. 
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1837.  lands,  tenements,  and  hereditaments  "  &c.,  "  I  give, 
^  ^  devise,  and  bequeath  the  same  unto  my  wife,"  who  was 
Hickman     also  made  sole  executrix  :  this  was  held  to  pass  only  a  Ufe- 

against 

Haslewood.  estate.  A  similar  decision,  given  upon  the  same  facts, 
in  Doe  dem,  Mellor  v.  Moor  (a),  was  reversed  in  the  Ex- 
chequer Chamber,  Denn  dem,  Mellor  v.  Moor  (p) ;  but  the 
decision  of  the  Exchequer  Chamber  was  reversed,  and 
that  of  the  King's  Bench  affirmed,  in  the  House  of 
Lords ;  Moor  v.  Deiin  dem.  Mellor  (c).  In  Doe  dem, 
Ashhy  V.  Baines  (d)  a  testator  devised  to  his  daughter, 
being  his  sole  executrix,  "  all  and  singular  my  lands, 
tenements,  and  messuages,  by  her  freely  to  be  possessed 
and  enjoyed:"  this  was  held  to  give  only  a  life-estate. 
The  heir  cannot  be  disinherited  except  by  plain  words. 

Sir  W,  W.  Toilette  in  reply.  It  appears  from  Co,  Lift, 
9  b  that  the  rule  as  to  words  of  inheritance  being  re- 
quisite never  prevails  against  the  manifest  intention  of 
a  devisor.  This  passage  from  Coke  is  referred  to  in 
Cruise's  Digest,  Devise,  ch.  xi.  ss.  5,  6.  (^)  and  nume- 
rous authorities  to  the  same  effect  are  collected  in  that 
chapter.  In  Trent  v.  Hanning{g)  a  testator,  after 
charging  his  real  estate,  appointed  three  persons  "as 
trustees  of  inheritance  for  the  execution  hereof;  "  and 
this  was  held  to  carry  a  fee.  In  Doe  dem.  Penwarden  v, 
Gilbert  {h)  a  testatrix,  after  devising  and  bequeathing 
to  J.  G.  all  her  lands,  particularly  those  called  B,  and 
B.,  added,  and  all  the  rest  and  residue  of  my  goods 
and  chattels,  personal  and  testamentary  estate  and  effects 
whatsoever  I  give  and  bequeath  unto  the  said  J,  G., 

(a)  6  T.  JR.  175.  (6)  1  B.  ^  P,  558. 

(c)  2  J?.  4f  P.  247.  (d)  2  C.  M.     R.  23.  S.  C.  5  Tyrwh.  655. 

(c)  Vol.  vi.  p.  208.  4th  ed.     (g)  7  East,  97. 
(/i)  3  B.  <!;  B.  85. 

whom 
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whom  I  make  whole  and  sole  executor  of  this  my  last 
will  and  testament;"  and  J.  G.  was  held  to  take  a  fee 
in  B,  and  B,  \_Butt.  Dallas  C.  J.  there  says  that,  but 
for  the  concluding  words,  and  the  introductory  ones, 
"as  for  my  temporal  estates  and  effects,"  there  would 
have  passed  a  life-estate  only.]  Numerous  cases  of  fees 
passing  without  words  of  inheritance  are  collected  in 
Harrison's  Digest,  Will,  part  II.,  vii. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

After  stating  the  case,  his  Lordship  proceeded  as 
follows. 

The  question  is,  whether,  under  the  will  above  set 
forth,  Ann  Haslewood  took  an  estate  in  fee-simple. 

Upon  the  argument  of  this  case  many  cases  were 
cited,  not,  we  think,  (with  one  exception),  as  being  in 
their  circumstances  similar,  and,  therefore,  bearing 
directly  upon  this,  but  rather  in  illustration  of  ihe 
general  principle  upon  which  our  decision  ought  to  be 
founded.  ^ 

We  have  referred  to  those  cases,  and  perused  them, 
and  are  clearly  of  opinion  that  none  can  be  considered 
to  be  directly  decisive  of  this  point.  We  could  not  fail 
to  observe,  however,  upon  that  perusal,  a  constant  refer- 
ence to  the  principle  upon  which  this  and  every  other 
will  is  to  be  construed,  viz.,  that  "  every  case  of  this 
sort  depends  upon  its  own  peculiar  circumstances ;  for, 
in  every  case,  the  question  is  one  of  construction  to  be 
made  on  the  whole  of  the  will ;  every  case,  therefore,  is 
individual : "  Dallas  C.  J.,  in  Doe  dem,  Penwarden  v. 
Gilbert  (a),  cited  at  the  bar. 

(a)  SB.^B.  88. 

The 


1837. 

Doe  dem. 
Hickman 
against 
Haslewood. 
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1837.  The  question  for  our  decision  seems  to  depend  upon 

T~"       two  points  ;  first,  whether  the  intention  of  the  testator 

Doe  dem.  ^ 

Hickman     can  be  clearlv  and  satisfactorily  collected  from  the  will ; 
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Haslewood.  secondly,  whether  we  are  enabled,  consistently  with  the 
rules  of  law,  to  carry  that  intention  into  effect. 

Upon  the  first  point,  it  is  to  be  observed  that  it  does 
not  appear  that  the  testator  was  possessed  of  any  other 
property  beyond  that  which  is  noticed  by  his  will ;  nor 
can  we  perceive  an  allusion  to  any  other  object  of  his 
bounty  except  his  wife.  Moreover,  in  the  earlier  clause 
of  the  will,  all  the  testator's  personal  property,  including 
every  thing  due  to  him  upon  securities  of  every  kind,  is 
(though  the  word  "  heirs  "  is  there  as  much  misapplied 
as  the  word  "  executors"  to  the  freehold  house)  beyond 
all  doubt  bequeathed  to  the  wife. 

Having  thus  completed  his  purpose  with  respect  to 
the  whole  of  his  personalty,  the  will  immediately  pro- 
ceeds to  notice  the  only  remaining  property  of  the  testa- 
tor, his  freehold  house,  No.  15.  Great  Queen  Street,  in  the 
parish  of  St,  Giles,  For  what  purpose,  then,  can  we  sup- 
pose that  the  house  was  introduced  into  the  will  at  all? 
Why  is  it  mentioned  in  immediate  connexion  with  pro- 
perty most  certainly  disposed  of,  if  he  meant  to  die 
intestate  with  respect  to  it  ?  We  can  discover  no  other 
probable  or  reasonable  supposition  but  that  the  house 
was  introduced  into  the  v/ill  with  the  intention  of  dis- 
posing of  it ;  and,  if  so,  there  is  no  other  conclusion 
possible  but  that  he  meant  the  disposition  to  be  in 
favour  of  his  wife. 

We  therefore  think  that,  by  the  words  "  I  do  like- 
wise  make  my  said  wife  full  and  sole  executrix  of  the 
freehold  house,"  &c.,  the  testator  did  intend  to  devise 
that  house  to  his  wife;  and  that  (however  inartificially 

he 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


175 


he  lias  executed  his  purpose)  he  fully  believed  that  he  1837. 
had  done  so.  Whatever  effect  can  reasonably  be  given  ^  ^ 
to  the  vi^ord  "  likewise,"  we  are  not,  we  think,  autho-  Hickmak 
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rised  to  reject  and  expunge,  as  wholly  insignificant  and  Haslewood. 
unmeaning,  a  clause  in  the  will  in  which,  we  have  no 
doubt,  the  testator  himself  thought  his  meaning  had  been 
most  fully,  and  even  learnedly,  expressed.  And,  if  this 
clause  must  be  retained,  as  we  are  of  opinion  it  must,  it 
seems  impossible  to  say  that  the  testator  did  not  intend 
to  give  to  his  wife  some  interest ;  and,  if  so,  there  is  not 
only  nothing  to  limit  the  intention  to  giving  her  anything 
less  than  "  the  full  and  sole  "  dominion  over  the  house 
in  question,  or,  in  other  words,  an  estate  in  fee-simple 
therein,  but  the  term  full  and  sole  executrix,"  as  it 
would  import  the  grant  of  the  entire  interest  and  do- 
minion in  and  over  property  whereto  it  is  correctly  ap- 
plicable, evinces  an  intention  to  grant  no  less  in  that  to 
which  it  is,  through  ignorance,  misapplied.  Thus  much, 
therefore,  as  to  the  intention  of  the  testator. 

The  solution  of  the  first  point  has,  we  think,  a  very 
considerable  effect  in  disposing  of  the  second ;  indeed, 
the  last  argument,  if  correct,  concludes  the  question; 
because  we  are  aware  of  no  authority  (and  none  such 
has  been  suggested)  which  affects  to  impose  a  limit 
beyond  which  the  Courts  shall  not  proceed,  in  their 
favourable  construction  of  wills,  to  carry  into  effect  the 
intention  of  a  testator. 

Words,  which  are  supposed  to  have  (and  which  really 
have,  when  correctly  and  technically  applied)  a  precise 
and  definite  meaning,  are  bent  and  diverted  continually 
from  that  meaning,  if  the  sense  of  the  will  requires  it. 
"  Heirs,"  "  issue,"  "  son,"  &c.,  are  familiar  instances 
of  the  kind  now  alluded  to.    The  word  "  legacy  "  must 
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be  admitted  to  have  a  direct  reference  to  a  bequest  of 
personalty,  and  not  to  a  devise  of  land ;  yet  in  the  case 
of  Hardacre  v.  Nash  (a),  in  which,  by  the  former  part 
of  the  will,  there  had  been  150/.  each  given  to  a  son 
and  daughter  of  testator,  afterwards  certain  land  to 
each,  and  afterwards  it  was  provided  that,  upon  their 
death,  in  the  wife's  life-time,  those  "  legacies''^  that  had 
been  left  them  should  return  to  his  wife.  Lord  Kenyon 
thus  states  and  deals  with  the  argument  arising  from  the 
proper  meaning  of  the  word :  —  "  Considerable  stress  was 
laid  on  the  word  legacies,  and  it  was  argued"  "  that  that 
word  was  an  appropriate  term,  applicable  to  personal 
estate  only  :  but  the  same  technical  and  correct  expres- 
sions are  not  to  be  expected  from  unlettered  persons  as 
are  usually  found  in  wills  drawn  by  professional  men. 
Even  if  there  were  no  decision  warranting  us  in  saying 
that  the  word  legacy  may  be  applied  to  a  real  estate,  if 
the  context  required  it,  I  should  have  had  no  difficulty 
in  making  such  a  determination  for  the  Jirst  time,^*  His 
Lordship  then  adds,  that  such  a  construction  had  been 
put  upon  it  in  the  case  of  Hope  dem.  Brown  v.  Taylor  (6), 
as  it  had  most  undoubtedly,  upon  the  short  ground  that 
it  was  "  most  agreeable  to  the  intention  of  the  testator 
in  this  case,  to  construe  the  word  legacy  to  extend 
to  land."  The  case  of  Doe  dem,  Tqfield  v.  Tqfield  {c\ 
however,  carries  the  principle  as  far,  perhaps,  as  can  be 
necessary  for  the  decision  of  this,  or,  indeed,  any  other 
case.  The  only  question  was  (as  stated  in  the  judgment 
delivered  by  the  Court)  whether  freehold  lands  passed 
under  the  words  all  my  personal  estates;^'  and  the 
Court  had  no  hesitation  in  sayinoj  that  the  lands  did 


(a)  5  T.  R.  716. 
(c)  1 1  East,  246. 


(b)  1  Burr.  268. 
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pass  by  that  description.    One  only  case  (the  excepted  18S7. 
one  before  alluded  to)  we  understood  to  be  adduced,  as 

Doe  dem. 

in  point,  for  the  purpose  of  shewing  that,  whatever  may  Hickman 
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be  the  probable  conjectures,  the  Court  cannot  or,  at  Haslewood. 
least,  ought  not  to  infer  that  a  fee  passed  to  the  wife  in 
this  case,  because  the  same  inference  has  been  before 
repudiated  under  similar  circumstances.  This  case  is  Pig- 
got  V,  Penrice  (a).  We,  however,  are  so  far  from  thinking 
that  it  is  in  point,  that  the  manifest  distinction  between 
the  cases,  and  even  the  reasoning  of  the  Lord  Chancellor, 
seem  clearly  to  lead  to  a  conclusion  in  favour  of  the 
lessor  of  the  plaintiff.  The  question  in  that  case  arose, 
entirely,  upon  the  following  words :  —  I  make  my  niece 
"executrix  of  all  my  goods,  lands,  and  chattels;"  and  it 
was  whether,  under  those  words,  any  lands  would  pass. 
Now,  before  we  refer  to  the  reasons  of  the  Lord  Chan- 
cellor, it  is  impossible  not  to  perceive  the  extreme  dis- 
similarity between  that  case  and  the  present.  There 
the  word  "  lands  '*  is  placed  in  the  midst  of  words 
strictly  and  legally  referable  to  the  character  of  exe- 
cutrix: in  the  present  case,  no  personalty  is  alluded 
to  in  the  clause  in  question,  but  the  wife  is  made  "  sole 
and  full  executrix  "  (after  a  bequest  of  the  personalty)  of 
a  freehold  house  onli/.  The  Lord  Chancellor,  in  reason- 
ing upon  the  case  for  the  purpose  of  shewing  that  the 
heir  could  not,  upon  such  uncertainty,  be  disinherited, 
does  not  rest  upon  the  effect  of  the  word  "  lands " 
being  neutralised  by  its  juxtaposition  with  personalty, 
but  proceeds  to  observe  that  the  word  "  lands "  was 
not  to  be  rejected  as  useless,  for,  probably,  there  might 
be  rents  in  arrear  of  these  lands,  and,  by  making  her 


(a)  Free.  Chan.  471. 
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;         pass.    Now,  in  this  view  of  the  case  there  was  no  infer- 

DoE  dem. 

Hickman     encc  whatever  to  be  drawn  in  favour  of  an  intention 
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Haslewood.  that  land  should  pass.  Of  course  it  furnishes  no  argu- 
ment against  giving  that  effect  to  words  which  make 
that  intention  clear. 

The  word  executrix  happens  to  have  received  a  suf- 
ficient construction  in  two  other  cases.  In  Clements  v. 
Cassye  [a)  the  devise  was  of  Blackacre  and  Whiteacre 
to  the  wife  for  life,  remainder  in  Blackacre  to  B.  in  fee, 
the  remainder  in  Whiteacre  not  being  given  over.  "  Item^ 
I  make  my  wife  executrix  of  all  my  goods  and  lands.** 
But  here  the  limited  devise  of  land,  followed  by  the 
combination  of  land  with  goods,  was  justly  thought  to 
negative  the  intention  of  devising  the  remainder  in  White- 
acre  to  the  wife. 

In  Sha'uo  v.  Bull  (b)  the  testator,  seised  of  five  houses, 
devised  four  specifically  to  several  persons,  one  of  these 
four  to  his  wife  in  fee,  charged  with  legacies :  —  finally, 
"  all  the  overplus  of  my  estate  to  be  at  my  wife's  dis- 
posal, and  make  her  my  executrix."  The  Court  was 
divided  in  opinion ;  Nevill  J.  thinking  that  a  fee  passed 
to  the  wife  in  the  fifth  house  also.  The  Chief  Justice 
Trevor  and  Powell  and  Blencowe  Js.  differed,  not  be- 
cause the  words  were  incapable  of  passing  the  fee,  if 
the  intent  were  clear,  but  because  they  thought  the 
intent  negatived,  by  the  other  provisions. 

The  last  case  which  we  shall  notice  is  that  of  Thomas 
V.  Phelps  (c),  and  we  do  so,  partly  because  the  testator 
had  made  nearly  the  same  indiscriminate  abuse  of  terms 
as  in  the  present  instance,  and  because  the  Master  of 

(a)  Noij,  48.  {b)  12  Mod.  593.  S.  C.  2  Eq.  Ca.  Abr,  320.  pi.  8. 

(c)  4  Russ.  348. 

the 
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the  Rolls  treats  very  lightly  such  abuse  and  confusion.  1837. 
In  that  case,  the  testator  had  given  a  certain  lease  to  his 

Doe  dem. 

son,  James  Phelps,  and  then  added,  "  Him  and  my  Hickman 

.  against 

daughter  Elizabeth  Phelps  I  do  make,  constitute,  and  Haslewood. 
appoint  my  joint  executor  and  executrix  of  this  my  will 
and  testament,  of  all  that  I  possess  in  any  way  belong- 
ing to  me,  by  them  freely  to  be  enjoyed  or  possessed,'* 
"  only  my  household  furniture,  which  I  give  to  my 
daughter  who  lives  the  longest  single,"  &c.  Upon 
this  will,  the  argument  was  that,  the  gift  being  to  an 
executrix,  she  can  only  take  personal  property,  and, 
further,  that,  if  the  clause  could  pass  a  freehold,  there 
were  no  words  of  limitation  to  carry  it  beyond  a  life  estate. 
The  Master  of  the  Rolls  observed  that  it  was  the  will 
of  a  person  who  had  not  the  advantage  of  professional 
assistance,  and  was  plainly  ignorant  of  the  nature  and 
character  of  the  office  of  executor,  "  and  of  the  distinc- 
tion between  real  and  personal  estate,  as  it  regards  that 
office^  He  then  adverted  to  the  words  above  set  forth, 
and  said  that  they  were  equivalent  to  a  gift  of  all  the 
testator's  property,  and  would  pass  all  the  testator's 
interest  in  that  estate. 

Upon  the  whole,  we  are  of  opinion  that  the  intention 
of  the  testator  clearly  was  to  give  to  his  wife,  AnnHasle- 
wood,  the  freehold  of  the  house  in  question ;  and,  fur- 
ther, that  the  words  in  the  will  are  sufficient  to  carry 
that  intention  into  effect ;  and  that  no  rule  of  law  will 
be  contravened  by  our  giving  judgment  for  the  plaintiff. 

Postea  to  plaintiff  (a), 

(a)  See  the  next  case. 
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Monday^ 
January  l6tb. 


Doe  on  the  several  Demises  of  John  Pratt 
and  Another  against  William  Pratt  and 
Others. 


p.  by  his  will 
directed  that 
his  debts  and 
funeral  ex- 
penses should 
be  paid  by  his 
executor 
thereinafter 
named,  and, 
after  giving 
two  life  an- 
nuities of 
2/.  10s.  each, 
and  a  bequest 
of  55.  to  J.  P., 
his  heir  at  law, 
he  appointed 
W.  P.  his  sole 
executor  of  bis 
houses  and 
land  situate 
at  F. 

Held  that 
the  houses  and 
land  at  F. 
passed  to  W. 
P.,  and  that 
he  took  an 
estate  in  fee. 


^JpHIS  ejectment  for  messuages,  lands,  at  FUxton^ 
YorJcshire^  was  tried  before  ParJce  B.,  at  the  York 
Spring  assizes,  1835.  The  question  was,  whether  John 
Pratt^  the  lessor  of  the  plaintiff,  was  entitled  as  heir  at 
law,  or  the  defendant  William  Pratt,  as  devisee,  of 
Thomas  Pratt,  who  died  seised  of  the  freehold  and  in- 
heritance of  the  premises  in  1833.  By  his  will,  dated 
August  30th,  1830,  the  said  Thomas  Pratt,  being  then 
seised  in  fee  of  the  said  premises,  directed  that  all  his 
debts  and  funeral  expenses  should  be  paid  and  dis- 
charged by  his  executor  thereinafter  named ;  and,  after 
giving  and  devising  to  his  sister  Alice  Hall  an  annuity 
for  her  life  of  2L  105.,  and  to  his  niece  Ann  Pratt  an 
annuity  for  her  life  of  21,  \0s.,  and  after  giving  to  his 
nephew  John  Pratt  the  lessor  of  the  plaintiff  the  sum  of 
55.,  to  be  paid  at  the  end  of  twelve  months  next  after 
testator's  decease,  he  added,  "  I  appoint  my  nephew  Wil- 
liam Pratt  my  whole  and  sole  executor  of  all  my  houses 
and  land  situate  at  Flixton,  in  the  county  of  YorJc,*^ 
On  the  trial,  Piggot  v.  Penrice  {a)  was  cited  for  the 
plaintiff ;  and,  on  the  authority  of  that  case,  the  learned 
Judge  directed  a  verdict  for  him,  giving  leave  to  move 
to  enter  a  verdict  for  the  defendant.  A  rule  nisi  was 
obtained  accordingly ;  and,  in  Michaelmas  term  last  (^), 

(a)  Tree.  Chan.  471. 

(6)  November  \^\X\.  Before  Lord  i^ewman  C.  J.,  Patteson,  Williams^ 
and  Coleridge  Js. 

Alemnder 
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Alexander  QXid  WigJitman  shewed  cause.  The  words  1837. 
appointing  William  Pratt  executor  of  all  the  testator's 

^  ^  Doe  dem. 

houses  and  land  at  Mixton  cannot  give  the  executor  an  Pratt 
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interest  in  freehold  lands ;  the  premises  in  question  PaAn. 
were  therefore  undisposed  of  by  the  will,  and  descended 
to  the  lessor  of  the  plaintiff  as  heir.  Words  of  devise 
are  construed  strictly  in  favour  of  the  heir  at  law.  As 
to  the  construction  of  these  particular  words,  Piggof 
V.  Penrice  (a)  is  in  point,  and  agrees  with  former  de- 
cisions; Clements  v.  Cassye  {b),  Bowse  v.  Stanning  (c), 
Shaw  V.  Bull  (d)  is  to  a  similar  effect,  though  the  word 
estate,  there  used,  would  now  be  held  to  pass  the  fee. 
Other  authorities  are  collected  in  Com*  Dig,  Devise, 
(N.  3.).  {Coleridge  J.  mentioned  Doe  dem,  Gillard  v. 
Gillard  {e),']  There  the  will  imposed  charges  on  the 
executor,  which  could  not  be  met  unless  the  freehold 
in  question  was  devised  to  him.  Here  it  does  not  ap- 
pear that  ^ny  of  the  charges  could  affect  the  realty. 
The  debts  would  be  paid  out  of  the  personalty,  so  far 
as  the  assets  would  go ;  but  the  executor  would  not  be 
chargeable  further.  In  Doe  dem.  Ashby  v.  Baines  (g) 
it  was  held  that  a  devise  of  all  the  testator's  lands,  tene- 
ments, and  messuages  to  his  executrix,  following  a 
direction  that  she  should  pay  his  debts  and  funeral  ex- 
penses, did  not  give  her  an  estate  in  fee.  The  annuities 
here  are  not  charged  on  the  realty ;  and  an  annuity  out 
of  personalty  is  only  a  general  pecuniary  legacy,  the 
payment  of  which  must  depend  upon  the  sufficiency  of 
the  personal  estate  ;  Hume  v.  Edwards  {h) ;  with  which 

(a)  Free.  Chan.  471.  (b)  Noy,  48. 

(c)  1  Roll,  Abr.  613.  Devise,  (N),  pi.  1. 

(^d)  12  Mod.  593.    S.  C.  2  Eq.  Ca.  Abr.  320,  pi.  8. 

(e)  5B.^  Aid.  785.  {g)  2  Cro.  M.  4;  R.  23.  S.  C.  5  Tyr,  655. 

{h)  3Atk.693. 
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18 37.  case  Davies  v.  Wattier  {a)  is  consistent  in  principle.  The 
^  ~  present  annuities  are  simply  left  to  the  parties:  there 
Pratt  is  not  even  a  direction  to  the  executor  which  might  be 
Pratt.  construed  as  obhging  him  to  pay  them  otherwise  than 
in  the  ordinary  course  of  administration.  The  gift  of 
55.  to  the  heir  at  law  is  not  conclusive,  if  he  is  not  dis- 
inherited by  the  other  clauses  of  the  will ;  Denn  dem. 
Gaskin  v.  Gaskin  (b).  Where  executors  or  trustees 
have  been  held  to  take  the  fee  without  express  words 
for  that  purpose,  it  has  been  because  the  declared  in- 
tent of  the  testator,  as  to  some  duty  to  be  discharged 
by  them,  copld  not  else  have  been  accomplished.  That 
was  so  in  Doe  dem.  Gillard  v.  Gillard  (c),  Anthony  v. 
Hees  (d),  and  Loveacres  dem,  Mudge  v.  Blight  (e) ;  but 
is  not  so  here.  \_Patteson  J.  According  to  your  con- 
struction, no  effect  is  given  to  the  words  "  and  land,'* 
in  this  will.]  The  same  objection  was  made,  but  did 
not  prevail,  in  Piggot  v.  Penrice{g), 

Cresswell  and  Starkie,  contra.  In  Rowse  v.  Stunning  {h) 
there  was  a  lease  for  years  which  was  held  to  satisfy  the 
words  of  devise  to  the  executors.  No  such  fact  appears 
here.  In  Clements  v.  Cassye  {i)  the  testator  devised  hite- 
acre  and  Blackacre  to  his  wife  for  life,  remainder  over, 
as  to  Blackacre,  in  fee,  and  made  his  wife  executrix  of 
all  his  goods  and  lands ;  and  it  was  held  that  the  fee  in 
Whiteacre  did  not  pass  to  her.  That  case  would  have 
resembled  the  present,  if  he  had  made  her  executrix  of 
all  his  goods,  and  of  his  lands  called  Whiteacre ;  and 

(a)  1  Sim.  ^  Stu.  463.  See  2  Williavis  on  Executors,  2d  ed.  1006. 
(6)  2  Cowp.  657.  (c)  5  B.  4;  Aid.  785. 

(rf)  2  Cro.     J.  75.    S.  C.  2  Tynvh.  100. 

(c)  1  Cowp.  352.  (g)  Free.  Chan.  471. 

(/t)  1  Roll.  Abr.  613.  Devise  (N),  pi.  1.       (i)  Noy,  48. 

the 
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the  result  would  probably  have  been  in  favour  of  the  exe-  1837. 
cutrix.    Shaw  v.  Bull  (a)  is  contained  in  a  book  of  bad     _  7~ 

^  Doe  dem. 

authority,  and  the  limited  construction  there  of  the  word  Pratt 

against  , 

"  estate  "  cannot  now  be  supported.  Piggot  v.  Penrice  {b)  Pratt. 
does  not  shew  that  the  word  "  lands,"  used  as  it  is  here, 
will  not  pass  a  fee  to  the  executor.  "  Lands  '*  there  oc- 
curred between  the  words  goods "  and  "chattels."  And 
it  has  been  doubted  whether  the  construction  in  that  case 
was  not  incorrect,  as  giving,  in  reality,  no  effect  to  the 
word  "  lands  "  {c).  It  is  contended  here  that  the  debts 
are  not  charged  upon  the  real  estate ;  but  they  are  so, 
if  the  lands  are  left  to  the  executor.  There  could  be 
no  doubt  of  this  if  the  testator  had  said,  "  I  make  Wil- 
liam Pratt  executor  of  all  my  lands,  and  charge  him 
to  pay  my  debts ;  "  not  providing  any  particular  fund. 
The  position  of  the  clauses  here  cannot  make  a  differ- 
ence in  that  respect.  In  2  Powell  on  Devises,  after 
stating  (p.  654)  that,  where  the  debts  are  directed  to  be 
paid  by  the  executors,  "  unless  land  be  devised  to  them, 
it  will  be  presumed  that  the  pay  ment  is  to  be  made  exclu- 
sively out  of  funds  which  by  law  devolve  upon  them  in 
that  character : "  it  is  added  (p.  657  {d) ),  "  where,  how- 
ever, the  executor  is  devisee  of  the  real  estate,  a  direc- 
tion even  to  him  (though  describing  him  as  such,)  to  pay 
debts  or  legacies,  will,  it  seems,  cast  them  upon  the 
realty ; "  and  Awbrei^  v.  Middleton  (^),  and  AlcocJc  v. 
Sparhawk  [g\  are  cited.  The  effect  of  a  charge  on  the 
person  of  the  devisee  is  discussed  by  the  Court  in  Good- 

(a)  12  Mod.  593. 
(6)  Free.  Chan.  All, 

{c)  See  2  Powell  on  Devises,  173,  c.  iO.  s»  3.  3d  ed.  by  Jar  man. 
{d)  Ch.  34. 

<e)  4  Vin.  Ahr.  460.  Charge,  (D),  pi.  1 5.  S.  C.  2  Eg.  Ca.  Abr.  497.  pi.  16. 
i^)  2  Vern.  228.  A  C  1  Eq.  Ca.  Abr.  198.  pi.  4. 

N  4  title 
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title  dem,  Paddy  v.  Maddern  (a).  The  amount  of  charge 
is  not  material.  In  the  present  case  the  debts  are  to  be 
paid  by  the  "  executor  hereinafter  named  ; "  and  Wil- 
liam Pratt  is  named  afterwards  as  "  executor,"  specifi- 
cally, "  of  all  my  houses  and  lands  situate  at  Flixton  ;  " 
the  charge  being  thus  pointed  to  the  very  premises 
now  in  dispute.  In  Thomas  v.  Phelps  (b)  a  devise  ap- 
pointing J,  and  E,  "  executor  and  executrix  "  "  of  all 
that  I  possess,  in  any  way  belonging  to  me,  by  them 
freely  to  be  enjoyed  or  possessed,  of  whatsoever  nature 
or  manner  it  may  be,"  was  held  to  pass  the  fee.  The 
words  here  used  are  not  less  distinct.  Doe  dem.  Gil- 
lard  V.  Gillard{c)  is  an  authority  for  the  defendant. 
The  intention,  which  was  relied  upon  there,  is  equally 
clear  in  the  present  case.  The  words  there  were  "  sole 
executor  of  all  my  lands  Jbr  ever ;  "  but  the  last  two 
words  could  not,  at  any  rate,  raise  an  important  dis- 
tinction, as  the  quantity  of  estate  here  would  not  affect 
the  result  of  the  cause. 

Cur,  adv,  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  a  motion  by  leave  to  enter  a  verdict  for  the 
defendant,  as  devisee  of  premises  under  a  will,  which, 
after  directing  all  the  testator's  debts  and  funeral  ex- 
pences  to  be  paid  by  his  executor,  giving  several  an- 
nuities for  life,  and  bequeathing  five  shillings  to  the 
plaintiff,  who  was  his  heir  at  law,  concluded  by  appoint- 
ing the  defendant  his  whole  and  sole  executor  of  all  his 
houses  and  land,  situate  at  Fliocton, 

We  do  not  think  it  needful  to  go  into  the  authorities 

(a)  4  East,  496.  (&)  4  Buss.  348.  (c)  5  B.  ^  Aid.  785. 

which 


1837. 


Doe  dem. 
Pratt 
against 
Pratt. 
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which  have  been  so  recently  considered  by  the  Court,  1837. 
in  the  case  between  Hickman  v.  Haslemood  (a).  It 

Doe  dem. 

was  admitted  by  the  learned  counsel  for  the  plaintiff,  Pratt 

against 

and  is  perfectly  clear,  that,  if  the  defendant  took  any  Pratt. 
interest,  it  must  be  a  fee  simple;  and  no  man,  applying 
common  sense  to  the  construction  of  the  will,  can  doubt 
that  the  estate  was  given  to  the  defendant.  No  decided 
case  opposes  any  obstacle  to  our  arriving  at  this  con- 
clusion ;  and  the  rule  must  be  made  absolute. 

Rule  absolute. 

(a)  Ante,  p.  167. 


Brown,  Manager  of  the  Australian  Company,  Monday^ 

,  rm  January  16th. 

against  Ihornton. 

ASSUMPSIT.    The  first  count  of  the  declaration  In  Batavia, 
charter  parties 

(dated  Michaelmas  term,  1  W,  4.)  stated  that  the  are  entered 
defendants  were  indebted  to  the  AustTaltan  Company  of  instrument 
Edinburgh  [a)  in  3000/.  for  freight,  in  respect  of  the  h^Th^bookof 
carriage  of  goods  by  the  Company  in  the  ship  Portland,  be^ng^aVublic 
Promise  to  the  plaintiff :  breach,  non-payment.    The  accord- 

^  ?  r  .7  ing  to  the 

second  count  stated  that  the  Company,  on  25th  Sep-  ^^^^^^  law, 

which  prevails 

tember  1825,  were  possessed  of  the  ship  Portland^  then  vci  Batavia^ 

-r»         •         1  IT  T1         •  there 

at  Batavia  ;  that  on  that  day,  at  Batavia^  a  charter  signed  by  the 

parties.  The 
notary  makes 

copies,  which  he  signs  and  seals,  and  which  the  principal  officer  of  the  government  of  Java 
signs,  upon  proof  of  their  being  executed  by  the  notary.  Then  one  copy  is  delivered  to 
each  party.  In  the  courts  of  Java,  in  order  to  prove  the  charter  party,  it  is  requisite  to 
produce  the  notary's  book;  but  this  book  is  never  allowed  to  be  taken  out  of  Java ;  and, 
in  Dutch  courts  out  of  Java,  faith  is  given  to  the  above  copies,  as  to  an  original. 

Held,  that,  in  English  courts,  such  copies  are  not  receivable,  either  as  originals  or 
as  secondary  evidence  of  the  charter  party.  At  all  events,  not  without  proof  that  they 
were  made  at  the  time  of  entering  into  the  original  charter  party,  and  in  the  presence  of 
the  parties. 

(a)  The  company  sued  in  the  name  of  the  present  plaintiff,  under  stat. 
5  G.  4.  c.  Ixxi.  (local  and  personal,  public). 

party 


186 


CASES  IN  HILARY  TERM 


1837.      party  was  made  by  one  William  Phillips^  as  agent  of  the 
defendant,  and  Christopher  Mood,  master  of  the  ship,  on 
against       behalf  of  the  Company.    The  charter  party  was  then 

Thornton. 

set  out,  whereby  (among  other  things)  it  was  agreed 
that  the  Company  should  let,  and  the  defendant  take, 
the  ship  to  freight ;  the  port  of  discharge  to  be  London 
or  Antwerp,  at  defendant's  option :  the  rate  of  freight 
was  also  specified  in  the  charter  party,  as  set  out  in  the 
declaration.  The  declaration  alleged  mutual  promises, 
performance  on  the  part  of  the  plaintiff,  a  lading  of  the 
ship  by  the  defendant,  and  delivery  of  the  cargo  by 
Mood,  according  to  the  defendant's  order,  at  Antwerp. 
Breach,  non-payment  of  freight  to  the  plaintiff.  The 
third  count  was  like  the  first,  except  that  the  debt  was 
stated  to  be  to  the  plaintiff. 
Plea,  Non  Assumpsit. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  London 
sittings  after  Trinity  term,  1835,  it  appeared  that  the 
^  defendant,  in  answer  to  a  bill  filed  in  Chancery,  had 
admitted  that  he  had  ordered  the  cargo  to  be  delivered 
at  Antwerp,  that  it  had  been  delivered  accordingly,  and 
that  he  was  in  possession  of  the  bill  of  lading  under  which 
the  goods  were  shipped,  and  of  a  copy  of  the  alleged 
charter  party.  Certain  letters  were  produced,  written 
by  or  to  the  defendant,  referring  to  the  chartering  of  the 
ship  and  the  shipping  of  the  goods ;  but  no  letter  from 
the  defendant  stated  the  rate  of  freight.  On  the  bill  of 
lading  being  called  for,  it  was  produced  by  the  defend- 
ant; and  it  stated  that  the  goods  were  shipped  by 
Robert  Thornton,  to  be  delivered  unto  Richard  Thornton 
Esq.  (the  defendant),  or  to  his  assigns,  "  he  or  they 
paying  freight  as  per  charter  party."  To  prove  the 
charter  party  (which  the  defendant  had  notice  to  pro- 
duce), 
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duce),  the  plaintiff  put  in  a  copy,  not  signed  by  the  1837. 

parties,  under  the  notarial  seal  and  signature  of  a  person 

who  was  proved  to  be  a  notary  at  Batavia^  and  also  against 

Thorntok. 

under  the  signature  of  the  acting  Governor  of  Java,  It 
was  proved  that,  under  the  Code  Civil,  which,  as  con- 
stituting a  part  of  the  Dutchlaw  (a),  prevails  in  Batavia, 
the  notary  is  a  public  officer,  and  that  contracts  of 
charter  party  are  entered  into  at  Batavia  by  the  contract 
being  entered  in  the  notary's  book,  and  there  signed  by 
the  parties  ;  that  the  notary  makes  out  two  copies,  which 
he  signs  and  seals,  and  which  are  afterwards  signed  by 
the  chief  officer  of  the  government  (the  signature  of 
the  notary  having  been  proved  before  him),  and  that 
one  of  these  copies  is  delivered  to  each  of  the  parties ; 
that  the  copy  now  produced  was  such  a  copy,  and  that 
the  seal  and  both  signatures  were  genuine ;  that,  in  the 
Courts  of  Java,  in  order  to  prove  the  contract,  the  no- 
tary's book  is  produced,  but  that,  in  Dutch  courts  out  of 
Java,  the  copies  so  authenticated  are  received,  and  full 
faith  given  to  them,  as  evidence  of  the  original,  which  is 
not  allowed  to  be  taken  out  of  the  island.  The  defend- 
ant's counsel  contended  that  the  copy  was  not  evidence  ; 
but  his  Lordship  admitted  it,  giving  leave  to  move  for 
a  nonsuit.  Verdict  for  the  defendant.  In  Michaelmas 
term  1835,  Cresswell  obtained  a  rule  nisi  for  entering  a 
honsuit. 


Sir  J,  Campbell,  Attorney- General,  and  W.  H,  Wat- 
son, now  shewed  cause.  The  contract  is  proved  by  the 
bill  of  lading,  and  by  the  admissions  and  correspondence: 
the  charter  party  is  wanted  only  to  shew  the  amount  of 
freight ;  at  any  rate,  therefore,  there  must  be  nominal 

(a)  See  Code  Civil,  livr.  iii.  tit.  iii.  ch.  vi.,  and  especially  s.  1.  §iv. 

damages, 
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1837.  damages,  and  there  can  be  no  nonsuit  {a).  But  the  copy 
^^^^^  of  the  charter  party  was  admissible.  It  is,  properly 
against      Speaking,  an  original.    The  evidence  goes  the  length  of 

Thorntok.  ^  ^  ^  ^ 

shewing  that  the  notary  is,  according  to  the  understanding 
at  Batavia,  the  agent  of  both  parties,  not  only  to  enter 
the  contract,  but  to  deliver  copies  to  each  :  such  copies 
are  therefore  in  the  nature  of  original  documents, 
mutually  delivered  by  the  parties  themselves.  They 
resemble  bought  and  sold  notes.  The  plaintiff  does  not 
contend  that  the  Dutch  law  of  evidence  is  to  be  applied 
here,  but  that  the  meaning  of  the  parties  is  to  be  col- 
lected from  what  they  have  done  where  the  Dutch  law 
prevails,  and  from  the  understanding  which  they  must 
necessarily  have  had  of  the  effect  of  their  acts.  This  is 
as  if  the  notary  had  been  authorised  to  deliver  these 
instruments  by  powers  of  attorney.  That  he  also  enters 
the  contract  in  a  book  in  the  first  instance,  cannot  alter 
this  view  of  the  case.  Appleton  v.  Lord  BraybrooJc  (jb) 
and  Black  v.  Lord  Brayhrooh  [c)  will  be  relied  upon  on 
the  other  side.  There  it  was  held  that  a  judgment  of 
the  Supreme  Court  of  Jamaica  was  not  proved  by  a 
copy  signed  by  the  clerk  of  that  Court,  though  it  was 
proved  that  such  copies  were  received  as  evidence  in 
Jamaica*  But  there  the  copies  were  not  under  the  seal 
of  the  Court :  there  was  only  the  great  seal  of  the  island 
annexed  to  a  certificate  that  C  was  a  notary  public, 
and  secretary  of  the  island  ;  and  C's  certificate  to  the 
identity  of  the  clerk  who  signed  the  copy.  That  case 
shews  only  that  the  law  of  proof  which  prevails  in  a 

(a)  It  was  also  argued  that  the  answer  in  Chancery  admitted  the  terms 
of  the  charter  party :  but  it  appeared  that  the  admission  did  not  go  to  this 
extent. 

(hi)  2  Stark.  N.  P.  C.  6. ;  and,  in  banc,  ibid.  9,  and  6  M.  <|-  S.  34. 
(c)  2  Stark.      P.  C.  7. ;  and,  in  banc,  ibid,  9,  and  6  M.  j;  S.  39. 

foreign 
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foreign  court  is  not  to  supersede  the  English  law  of 
evidence  in  the  courts  here :  but  this  the  plaintiff  does 
not  contend  for.  The  interpretation  of  the  act  of  the 
parties  must  be  governed  by  the  effect  given  to  it  at 
the  place :  the  effect  of  all  contracts  depends  upon  the 
lex  loci.  The  copy  may  also  be  received  on  the  ground 
that  the  notary  was  a  public  officer,  authorised  to  make 
it;  instruments  so  made  are  receivable  as  acts  of  a  public 
nature. 

Cressmll  contra.  The  whole  action  depends  on  the 
contract;  and,  as  it  appears,  from  the  references  to  the 
charter  party,  that  the  specific  terms  of  the  contract  are 
contained  in  that  instrument,  the  plaintiff  must  be  non* 
suited  unless  he  prove  it.  The  original  contract  must  be 
that  which  the  parties  signed,  namely,  that  which  was  en- 
tered in  the  notary's  book.  These  copies  are  not  signed 
by  the  parties ;  they  are  not  therefore  in  the  nature  of 
duplicate  originals.  When  they  were  made  does  not 
appear.  Then  it  is  said  that  the  parties  have  authorised 
the  notary,  as  their  agent,  to  confer  upon  this  instrument 
the  effect  of  an  original.  No  doubt  this  might  be  done 
by  a  power  of  attorney.  But  here,  even  adopting  the 
argument  on  the  other  side,  the  parties  have  only  autho- 
rised the  notary  to  give  to  the  instrument  the  effect  which 
it  would  have  by  the  Batavian  law ;  and  that  effect  is 
merely  to  make  it  evidence  in  Dutch  courts ;  for  the 
Batavian  law  cannot  make  it  evidence  in  English  courts. 
It  might  as  well  have  been  contended,  in  Appleton  v. 
Lord  Brayhrook  (a\  and  Black  v.  Lord  Brayhrook  (^), 

(«)  2  Starh.  N.  P.  C,  6.  ;  and,  in  banc,  ibid.  9,  and  6  M.  S.  34.  j 
(b)  2  Stark  N.  P.  C.  7. ;  and,  in  banc,  ibid.  9,  and  6  M.  ^  S.  39. 

that 


1837. 

Browx 
against 
Thornton. 
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1837.      that  the  parties,  by  appearing  in  the  Court  at  Jamaica^ 

authorised  the  clerk,  to  make  copies  of  the  judgment 

against  evidence  all  over  the  world.  Those  cases  are  in  accord- 
Thornton. 

ance  with  Alves  v.  Bunhury  (a).  Then  it  is  argued  that 
the  instrument  is  receivable,  because  it  appears  that  the 
notary  is  a  public  officer  authorised  to  make  such  in- 
struments. But  that  principle  applies  only  where  the 
instrument  derives  its  validity  from  its  being  the  act  of 
the  officer ;  and  then  the  instrument  proves  only  that  of 
which  the  validity  depends  upon  the  act.  Thus  the 
indorsement  of  the  date  of  enrolment  of  a  bargain  and 
sale,  by  the  clerk  of  the  enrolments,  is  a  record,  and 
conclusive  as  to  the  date  (6).  So  the  chirograph  of  a 
fine  is  evidence  of  a  fine,  because  the  chirographer  is 
the  proper  officer  to  give  out  copies:  the  fine  is  not 
complete  without  the  chirograph  (c) :  but  the  proclam- 
ations are  not  proved  by  the  chirograph  (<i),  because 
the  chirographer  is  not  appointed  to  copy  the  proclam- 
ations. Richards^  on  the  same  side,  was  stopped 
by  the  Court.] 

Lord  Denman  C.  J.  It  is  clear  that  the  plaintiff 
cannot  recover,  unless  the  contract  be  proved.  Now 
the^contract  for  freight  refers  to  the  charter  party ;  and 
so  does  all  the  evidence  which  is  produced.  The  charter 
party,  therefore,  is  necessarily  connected  with  the  other 
evidence,  and  must  be  proved.  The  original  charter 
party  is  that  signed  by  the  parties  in  the  notary's  book. 
The  notary  has  the  privilege  of  giving  out  the  copies.  To 

(a)  4  Camph.  28.  (6)  Rex  v.  Hopper,  3  Price,  495. 

(c)  See  Newis  v.  Lark,  or  Scolastica's  Case,  Plowd.  410. 

(d)  See  Mansfield  C.  J.  in  Waldron  v.  Coombe,  3  Tawit.  IfiS.  £ull. 
N.  P,  229,  230. 

these 
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these  copies  full  faith  is  given  in  Dutch  courts,  but  not  1837. 
to  the  exclusion  of  the  original ;  for  at  Java^  where  the 

Brown 

original  book  is,  it  must  be  produced.  But,  at  Rotter-  against 
dam,  full  faith  is  given  to  the  copies.  '  That,  however,  is 
very  different  from  saying  that  the  copies,  even  by  the 
Dutch  law,  are  binding  evidence  in  general :  they  consti- 
tute, perfect  evidence  only  in  the  places  where  the  original 
cannot  be  procured.  At  the  trial  I  thought  that  the 
evidence  might  be  admitted ;  and  I  should  be  glad  if 
I  could  think  so  still.  It  is  said  that  the  officer  is 
an  agent  authorised  by  both  parties  to  give  the  copies. 
If  these  copies  were  identified  as  copies  taken  at  the 
time  when  the  original  was  entered  in  the  notary's  book, 
that  might  possibly  be  so  ;  but  here  we  have  no  proof 
that  the  copies  were  not  taken  six  months  after.  There 
is,  therefore,  nothing  to  give  the  copies  the  weight  of 
evidence,  except  the  Dutch  law ;  and,  as  was  decided  in 
Appleton  V.  Lord  Brayhrooh  (a),  and  Black  v.  Lord 
BrayhrooJc  (5),  we  cannot  here  adopt  a  rule  of  evidence 
from  foreign  courts.  Mr.  Cresswell  drew  a  proper  dis- 
tinction between  the  consent  of  the  parties  as  to  the 
effect  of  the  copy  in  the  Dutch  courts,  and  as  to  its 
effect  elsewhere^    The  rule  must  be  made  absolute. 

Williams  J.  (c),  1  am  compelled,  not  very  willingly, 
to  adopt  the  same  opinion.  I  was  a  good  deal  struck 
with  the  argument  that  the  notary,  in  giving  out  the 
copies,  acts  as  the  agent  of  both  parties.  But,  upon 
consideration,  I  think  it  impossible  to  adopt  that  argu- 
jnent ;  the  parties  go  before  the  notary  in  compliance 

(a)  2  Stark,  N,  P.  C.  6. ;  and,  in  banc,  ibid.  9,  and  6  M.  ^  S.  34. 
(6)  2  StarL  N.  P.  C.  7. ;  and,  in  banc,  ibid.  9,  and  6  M.  4;  S.  59. 
(c)  LittMale  J.  was  absent,  on  account  of  indisposition. 

with 
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1837.  with  the  custom,  or  if  you  please  with  the  law,  of  the 
^  country  where  the  transaction  takes  place :  but  they 

against      enter  into  no  agreement  to  give  to  the  document  a 

Thornton. 

validity  or  construction  which  it  would  not  be  enti- 
tled to  from  its  own  nature.  It  is  impossible  not  to  see 
that  the  entry  in  the  notary's  book  is  the  original.  The 
question,  therefore,  is,  whether  it  be  authenticated  ac- 
cording to  our  law.  The  plaintiff  did  not  shew  that,  by 
the  law  of  Batavia^  any  person  had  an  authority  to  give 
out  copies,  analogous  to  the  authority  that  is  given  where 
office  copies  are  admissible  in  England.  In  Buller's 
Nisi  Prius  (a)  it  is  said,  with  reference  to  an  office 
copy,  "  Here  a  difference  is  to  be  taken  between  a  copy 
authenticated  by  a  person  trusted  for  that  purpose,  for 
there  that  copy  is  evidence  without  proof ;  and  a  copy 
given  out  by  an  officer  of  the  Court,  who  is  not  trusted 
for  that  purpose,  which  is  not  evidence  without  proving 
it  actually  examined.  The  reason  of  the  difference  is, 
that  where  the  law  has  appointed  any  person  for  any 
purpose,  the  law  must  trust  him  as  far  as  he  acts  under 
its  authority;  therefore  the  chirograph  of  a  fine  is  evi- 
dence of  such  fine,  because  the  chirographer  is  appointed 
to  give  out  copies  of  the  agreements  between  the  parties 
that  are  lodged  of  record."  But  it  is  added,  "  Where 
the  fine  is  to  be  proved  with  proclamations  (as  it  must 
be  to  bar  a  stranger),  the  proclamations  must  be  ex- 
amined with  the  roll,  for  the  chirographer  is  authorised 
by  the  common  law  to  make  out  copies  to  the  parties  of 
the  fine  itself,  yet  is  not  appointed  by  the  statutes  to 
copy  the  proclamations,  and  therefore  his  indorsement 
on  the  back  of  the  fine  is  not  binding."    The  Attorney- 


(a)  P.  229. 


General 
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General  contends  that  the  other  evidence  is  sufficient  1837. 

without  the  charter-party :  but  I  think  that  proof  of  the 

charter  party  is  a  necessary  foundation  for  all  the  other  against 

Thornton. 

evidence  that  has  been  given. 

Coleridge  J.  The  plaintiff  could  not  maintain  the 
action  without  some  evidence  of  the  charter-party.  The 
question,  therefore,  is  merely  one  of  evidence,  and  must 
be  decided  by  the  law  of  this  country,  although  the 
transaction  took  place  in  a  foreign  one.  The  general 
rule  here  I  need  not  state :  the  question  is,  whether  it 
be  satisfied.  It  is  argued  that  this  is  not  a  copy,  but  an 
original.  That  certainly  would  make  out  the  plaintiff's 
case  to  the  full  extent ;  but  I  think  that  it  is  not  the  fact. 
An  entry  is  made  in  the  notary's  book,  which  the  par- 
ties sign.  After  that,  the  notary  gives  out  copies :  it  does 
not  appear  when ;  nor  whether  this  is  done  in  the  pre- 
sence of  the  parties.  It  is  clear  that  the  entry  in  the 
notary's  book  is  the  original  contract ;  and  that  is  not 
produced.  It  is  not  denied  that  secondary  evidence 
might  be  given  ;  but  has  that  been  done  ?  There  were 
two  ways  of  giving  it.  First,  a  copy  by  the  public  officer 
of  a  court,  employed  for  that  purpose,  might  be  pro- 
duced, which  is  not  done  here  ;  or,  secondly,  copies 
might  be  produced  made  by  some  person  authorised  by 
the  parties  to  give  copies  which  should  bind  each.  We 
cannot  go  beyond  this.  But  what  the  parties  have  done 
here  can  have  merely  the  effect  attributable  to  it  by  the 
law  prevailing  in  the  country  where  the  transaction  took 
place. 

Rule  absolute. 


Vol.  VL 
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Tuesday,  HoDKINSON  agaiuSt  MaYER. 

January  17th. 

An  attorney      T^EBT  for  penalties  under  stat.  12  G.  2.  c.  13.  5.7. 

who  practises  in  JLI' 

the  county  The  declaration  charged  the  defendant  with  having 

court,  after  .       .      ,  •  i  r  i 

having  omitted  Commenced  an  action  m  the  county  court  m  and  tor  the 

take^^ut^hi^  county  of  Stafford^     the  said  defendant  not  being  then 

noUkble'to  ^^S^^^J  admitted  an  attorney  or  solicitor  according  to  a 

penalties  under  certain  act  of  parliament  made"  "  in  the  second  year" 

Stat.  12  G.  2.  ^ 

c.  13.  s.  7.,  as    &c.  (stat  2  G.  2.  c.  23.  s.  1.).  Plea,  that  defendant  was, 

a  person  prac- 
tising in  the      at  the  time  of  the  committing  of  the  supposed  offence, 

county  court       i       n       i    .      i  t  i  -i 

without  having  legally  admitted  an  attorney  according  to  the  said  act : 
admitte?ac-      Conclusion  to  the  country.  Joinder. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Staf- 
fordshire Summer  assizes,  1835,  it  appeared  that  the 
defendant  was  duly  admitted  an  attorney  of  the  Court 
of  King's  Bench  in  1828 ;  that  he  had  not  taken 
out  his  certificate  for  the  years  1833,  1834,  or  1835; 
and  that  he  had  practised  in  the  county  court,  as  the 
declaration  alleged,  in  1834,  more  than  a  year  after 
he  had  ceased  to  have  a  certificate.  The  Lord  Chief 
Justice  directed  a  verdict  for  the  plaintiff,  giving  leave 
to  move  that  a  nonsuit  should  be  entered.  A  rule  nisi 
was  accordingly  obtained  in  the  next  term. 


cording  to  stat. 
2  G.  2.  c.  23. 


Ludlow  Serjt.  and  Petersdorffnow  shewed  cause.  The 
question  in  issue  was  whether  the  defendant,  at  the 
point  of  time  referred  to  in  the  declaration,  was  an 
attorney  legally  admitted  according  to  stat.  12  G.  2. 
c.  13.  5.  7(«).     By  stat.  37  G.  3.  c.  90.  5.30.  (and  a 

similar 

(a)  Stat.  12  G.2.  c.  13.  s.  7.  enacts,  That  in  case  any  person  shall, 
from  and  after  "  &c.,  "  commence  or  defend  any  action,  or  sue  out  any 

writ, 
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similar  provision  had  before  been  made  in  stat.  25  G.  3. 
c,  80.  s,  7.5)  it  was  enacted  that,  if  any  person  shall  com- 
mence any  action  in  any  of  the  courts  before  mentioned 
(sect.  26. or  shall  do  any  act  therein  as  an  attorney, 
without  obtaining  a  certificate,  he  shall,  for  every  such 
offence,  forfeit  50/.,  and  shall  be  incapable  of  recovering 
fees  for  any  business  so  done.  And  sect.  3 1  enacts  "  that 
every  person  admitted,  sworn,  enrolled,  or  registered, 
in  any  of  the  said  courts  as  aforesaid,  who,  from  and 
after  the  said  1st  day  of  November,  shall  neglect  to 
obtain  his  certificate  thereof,  in  the  manner  before  di- 
rected, for  the  space  of  one  whole  year,  shall  from  thence- 
forth be  incapable  of  practising  in  his  own  name,  or  in  the 
name  of  any  other  person,  in  any  of  the  said  courts,  by 
virtue  of  such  admission,  entry,  enrolment,  or  register ; 
and  the  admission,  entry,  enrolment,  or  register  of  such 
person  in  any  of  the  said  courts,  shall  be  from  thenceforth 
null  and  void."  Provided,  that  the  courts  may  re-admit 
such  person  on  payment  of  the  arrears  of  duty,  and 
such  penalty  as  the  court  shall  think  fit.  The  admis- 
sion, therefore,  is  not  merely  voidable :  the  attorney  is 
put  into  such  a  situation  that  he  cannot  practise  without 
being  again  placed  on  the  roll.  If  any  operation  is  to 
be  given  to  stat.  37  G.  3.  c,  90.  s.  31.,  the  defendant 
was  not  legally  admitted  at  the  time  when  the  business 
in  question  was  done.   Cross  v.  Kaye  [a)  was  cited  in 


1837. 

HODKINSON 

against 
Mayer. 


writ,  process,  or  summons,  or  carry  on  any  proceedings  in  the  court  com- 
monly called  the  county  court,  holden  in  any  county  in  that  part  of 
Great  Britain  called  England,  who  is  not  or  shall  not  then  be  legally 
admitted  an  attorney  or  solicitor,  according  to  the  said  act  made  in  the 
second  year"  &c.  (stat.  2  G.  2.  c.  23.),  "  such  person  shall  for  every  such 
offence  forfeit  the  sum  of  20/.,  to  be  recovered  "  &c. 
(a)  6  T.  B.  663. 


O  2 


movmg 
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1837.  '  moving  for  the  rule;  but  the  question  there  was  merely 
„  whether  penalties  could  be  recovered  from  an  attorney, 

HODKINSON  ^ 

against      under  Stat.  25  G.  3.  c.  80.  s.  7.,  for  practising  in  the 

Mayer.  '  r  & 

county  court  without  a  certificate.  In  Joyies  v.  Stevens 
which  may  be  referred  to,  the  point  determined  was  that, 
where  a  declaration  for  libel  avers  that  the  party,  when 
libelled,  was  an  attorney,  that  allegation  is  not  disproved 
if  it  appear  that,  at  the  time  in  question,  he  had  been  un- 
certificated for  a  year.  Neither  of  those  cases  can  decide 
the  present.  In  the  case  In  the  Matter  of  Flint  {h)  it  was 
held  that  entering  a  plaint,  and  suing  out  process,  in  the 
county  court  came  within  sect.  9  of  stat.  l2  G.  2.  c.  13,  on 
which  the  present  action  is  brought.  It  is  true  that  an 
attorney  who  has  been  a  year  uncertificated  may  be  re- 
admitted, but  that  is  not  a  matter  of  course:  it  is  by 
judgment  of  the  Court,  and  upon  consideration  of  his 
conduct.  The  case  In  the  Matter  of  Hodgson  and  Ross  {c), 
which  may  be  cited  for  the  defendant,  was  on  a  different 
and  a  more  penal  statute ;  and  the  Court  there  recognised 
Slack  V.  WilJcins  (d)^  where  it  was  decided,  on  another 
clause  of  the  same  statute  (22  G.  2.  c.  46.  5.  12.),  that 
an  attorney,  not  having  taken  out  his  certificate  during 
a  whole  year,  was  not  admitted  and  enrolled  pursuant 
to  the  statute,  and  was,  therefore,  liable  to  penalties  for 
practising  at  quarter  sessions. 

Sir  W.  W,  mm,  contra.  The  clause  12  G.  2.  c.  13. 
5.  7.  requires  only  an  admission  pursuant  to  stat.  2  G.  2. 
r.  23.  When  that  act  passed,  there  was  no  regulation 
existing  as  to  certificates ;  and  the  object  of  the  later 
act  was  merely  to  extend  to  the  county  courts  the  same 

(a)  11  Trice,  235.  {h)  1  B.^  C.  254. 

(c)  3  A.    E,  224.  {d)  1  Cro,  ^  M.  23.  S,  C.  3  Tyrwh.  158. 

pre- 
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precautionary  rules  which  ah'eady  existed  as  to  others.  1837. 
The  subsequent  acts  requiring  a  certificate  are  laws  for 

HODKINSON 

the  benefit  of  the  revenue ;  and  it  would  be  difficult  to  against 
suppose  that  acts  passed  with  this  view  could  relate  back 
so  as  to  make  an  uncertificated  attorney  liable,  as  never 
having  been  admitted  under  stat.  2  G.  2.  c,  23.,  in  which 
certificates  were  not  contemplated.  No  certificate  is 
necessary  for  practising  in  the  county  court  by  37  G,  3. 
c.  90.  (a) ;  and  yet  it  is  contended  that  that  act  makes  a 
party  liable  under  stat.  12  G.  2.  c.  13.,  if  he  practises  there 
without  a  certificate.  iColeridge  J.  The  argument 
would,  indirectly,  make  it  necessary  to  take  out  a  cer- 
tificate for  the  purpose  of  practising  in  the  county 
court.]  The  provisions  of  37  G.  3.  c*  90.  s.  31.  do  that 
which  is  requisite  for  securing  the  revenue,  and  not 
more.  On  payment  of  the  arrears  and  penalty  the  party 
is  re-admitted  :  in  the  meantime  his  name  is  not  ex- 
punged from  the  roll,  and  the  act  does  not  require  that 
on  re-admission  he  should  be  re-sworn.  Coren  v. 
Sharpe  (h)  shews  the  operation  of  the  statute  in  these 
respects.  If  the  words  "  who  is  not  or  shall  not  then 
be  legally  admitted"  have  the  effect  contended  for, 
the  case  In  the  Matter  of  Hodgson  and  Ross  {c)  ought 
to  have  been  differently  decided.  There  the  attorne^^'s 
admission  had  become  "  null  and  void  '*  under  stat. 
37  G.  3.  c,  90.  5.  31.  ,*  and  yet  he  was  held  not  liable  to 
the  penalty  imposed  by  stat.  22  G*  2.  c,  46.  5. 11.  upon 
persons  who  practise  as  attorneys,  not  being  admitted  ; 
the  Court  being  of  opinion  that  the  enactment  of  37  G.  3. 
c,  90.  could  not  be  imported  into  the  prior  statute. 


(a)  Cross  v.  JK'aue,  6  T.  JR.  663.  (&)  1  £.  ^  Ad.  386. 

(c)  3  A,  ^  E.  224. 

O  3  Lord 
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Lord  Denman  C.  J.  In  the  Matter  of  Hodgson  and 
Ross  [a)  was  a  stronger  case  in  favour  of  the  penalty 
than  this,  and  is  a  clear  authority  for  our  saying  that, 
within  the  meaning  and  object  of  the  statute  now  before 
us,  no  penalty  has  been  incurred  here. 

Williams  J.  ih)  I  agree  in  the  opinions  delivered  by 
the  learned  Judges  in  the  case  In  the  Matter  of  Hodgson 
and  Ross  (a) ;  and  the  present  case  has  the  additional 
argument  in  favour  of  the  defendant,  that  no  certificate 
is  required  for  practising  in  the  county  court.  It  would 
be  enormously  strong  to  say  that  the  certificate  was  null 
and  void  because  the  attorney  had  not  done  a  thing 
which  the  statute  37  G.  3.  c,  90.  does  not  require. 

Coleridge  J.  I  am  of  the  same  opinion,  for  the 
reasons  which  have  been  given. 

Rule  absolute. 

(a)  3  A.     K  224. 

(b)  Littledale  J.  was  absent  on  account  of  indisposition. 


1837. 


HODKINSON 

against 
Mayer. 


Tuesday, 
January  17th. 


The  King  aminst  Koops. 


Perjury  cannot  JNDICTMENT  for  perjury.  The  first  count  charged 
be  assiened  ^^^^        defendant,  being  a  prisoner  in  the  Fleet, 

within  the  space  of  fourteen  days  after  the  commence- 
ment of  his  actual  custody  presented  his  petition  to  the 


be  assigned 
upon  an  affi- 
davit sworn  in 
the  Insolvent 
Debtors' 
Court,  by  an 

insolvent,  re-  '  •  • 

specting  the  state  of  his  property  and  his  expenditure,  for  the  purpose  of  obtauung  an 
extended  time  to  petition  under  sect.  10.  of  stat.  7  G.  4.  c.  57.,  without  proving  that 
the  Court,  by  its  practice,  requires  such  an  affidavit. 

Such  proof  is  not  given  by  an  officer  of  the  Court  producing  printed  rules  purporting  to 
be  rules  of  the  Court,  which  he  has  obtained  from  the  clerk  of  the  rules,  and  is  in  the  habit 
of  delivering  out  as  rules  of  the  Court,  but  which  are  not  otherwise  shewn  to  be  sanctioned 
by  the  Court ;  the  officer  professing  to  have  no  knowledge  of  the  practice  except  from  such 
printed  rules. 

Court 
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Court  for  the  relief  of  insolvent  debtors,  praying  that  1837. 
he  might  be  permitted  to  file  his  petition  for  his  dis-     ^he  King 
charge,  upon  the  ground  and  for  the  reasons  set  forth  gainst 
in  his  affidavit  accompanying  the  petition  so  presented. 
The  indictment  then  set  forth  the  affidavit,  and  al- 
leged that  it  was  sworn  before  a  commissioner,  and 
assigned  perjury  in  statements,  contained  in  the  affidavit, 
respecting  the  defendant's  property  and  his  expenditure. 
Plea,  Not  Guilty. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  London 
sittings  after  Trinity  term  1835,  in  order  to  shew  the 
practice  of  the  Court  under  which  the  affidavit  had  been 
filed,  the  prosecutor  called  a  clerk  in  the  office  of  the 
provisional  assignee,  who  produced  a  printed  paper, 
headed  "  The  Court  for  relief  of  Insolvent  Debtors, 
on  the  18th  of  February  1833.  It  is  ordered,"  &c.  ; 
then  followed  a  series  of  directions,  twenty-three  in 
number,  and  then  the  words  "  By  the  Court."  The 
seventh  and  eighth  orders  were  as  follows. 

"  VII.  That  in  all  cases  there  shall  be  filed  with  the 
petition  an  account  in  writing,  signed  by  the  prisoner 
and  attested  by  his  attorney  (or  in  country  cases  by  the 
keeper  of  the  gaol),  of  all  the  real  and  personal  estate 
and  effects  of  such  prisoner  then  in  his  possession,  or 
under  his  control ;  in  order  that  the  same  may  be  duly 
ascertained  and  given  up  to  the  provisional  assignee : 
and  that  the  said  account  shall  be  signed,  attested,  and 
filed  in  duplicate  :  "  &c.  "  VIII.  That  every  application 
to  the  Court  for  leave  to  file  petition  after  the  expiration 
of  the  fourteen  days  allowed  for  that  purpose  in  town 
cases,  and  after  the  expiration  of  twenty- one  days  from 
the  commencement  of  the  custody  in  country  cases,  shall 
be  supported  by  the  affidavit  of  the  prisoner ;  in  which 

O  4  shall 
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shall  be  stated  the  degree,  profession,  or  trade,  and  the 
last  place  of  abode  of  such  prisoner;  and  the  time  of  his 
or  her  first  arrest  in  the  action  wherein  he  or  she  is  then 
detained,  and  the  time  of  commitment  to  the  prison  where 
he  or  she  is  then  confined ;  together  with  a  statement  of 
all  monies  paid  or  spent,  and  of  all  property  spent,  sold, 
made  over,  assigned,  disposed  of,  or  in  any  manner 
parted  with  by  him  or  her  since  such  first  arrest,  and  in 
what  manner  and  to  whom ;  and  also  the  cause  of  not 
having  sooner  presented  such  petition  :  and  such  appli- 
cation shall  be  made  by  petition,  with  the  said  affidavit 
and  the  gaoler's  certificate  annexed ;  and  there  shall 
also  be  annexed  such  account  in  writing  of  estate  and 
effects,  as  is  in  all  cases  required  by  the  seventh  rule  of 
Court  to  be  filed  with  the  petition;  which  account  shall 
be  verified  by  the  said  affidavit :  and  on  such  application 
being  granted,  the  duplicate  of  the  said  account  shall  be 
delivered  to  the  officer  of  the  Court,  at  the  time  of 
leaving  the  petition  in  town  cases,  and  at  the  time  of 
filing  the  petition  in  country  cases :  —  the  gaoler's  certi- 
ficate will  be  transferred  to  the  petition.'* 

The  case  for  the  prosecution  was  that  the  affidavit  was 
made  under  rule  VIII.  The  witness  stated  that  he  be- 
lieved the  practice  of  the  Court  to  be  according  to  that 
rule,  but  added  that  he  did  not  know  of  the  practice  except 
from  these  rules ;  that  he  knew  of  no  authentic  original 
of  the  rules ;  that  he  got  the  printed  copy  from  the  clerk 
of  the  rules  of  the  Insolvent  Court;  that  a  copy  was 
hung  up  in  an  office  adjoining  to  the  Court ;  but  that 
he  had  never  compared  the  rules  which  he  produced 
with  those  hung  up  as  above  stated.  That  he  himself 
was  in  the  habit  of  delivering  out  these  printed  papers, 
which  he  procured  from  the  clerk  of  the  rules  of  the 

Insolvent 
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Insolvent  Court.  No  further  evidence  was  given  of  the 
authenticity  of  the  rules,  of  the  circumstances  under 
which  they  were  published,  or  in  any  way  connecting 
them  with  the  Court,  except  by  what  appeared  in  the 
rules  themselves.  There  was  no  evidence  that  any 
authenticated  record  of  the  rules  of  the  Court  existed  at 
all,  except  as  above.  The  counsel  for  the  defendant 
objected  that  this  was  not  evidence  to  shew  the  authority 
under  which  the  affidavit  was  made;  and  that,  in  default 
of  such  authority,  no  perjury  could  be  committed  in 
such  affidavit.  The  Lord  Chief  Justice  received  the 
evidence,  and  left  it  to  the  jury  whether  the  practice 
was  to  require  such  an  affidavit.    Verdict,  Guilty. 

In  Michaelmas  term,  1835,  Humfrey  obtained  a  rule 
nisi  for  a  new  trial. 

I^rle  and  Moody  now  shewed  cause.  By  sect.  10.  of 
Stat.  7  G.  4.  c.  57.,  the  insolvent  is  to  petition  within 
fourteen  days  after  the  commencement  of  his  actual 
custody,  "  or  afterwards,  if  the  said  Court  shall  in  any 
case  think  reasonable  to  permit  the  same."  The  Court 
may  therefore  frame  rules  for  regulating  the  exercise  of 
its  discretion ;  and  these  rules  become  part  of  the  actual 
practice,  and  may  be  proved  orally  by  any  one  who 
knows  the  practice.  It  is  true  that  here  the  officer 
referred  to  the  printed  rules,  and  stated  that  he  knew 
the  practice  from  them  only ;  but  it  is  enough  that  he 
knew  the  fact,  that  the  printed  rules  were  considered  to 
represent  the  practice  of  the  Court.  The  printed  rules 
may  be  considered  as  a  book  of  recognised  authority, 
like  Tidd's  Practice,  No  authenticated  repord  of  the 
practice  is  shewn  to  exist;  for  the  printed  copy  hung 
up  in  the  office  adjoining  the  Court  cannot  be  con- 
sidered 
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1837.  sidered  such :  no  better  evidence,  therefore,  could  be 
The  King    E^^^^'    '^^^  practice  of  a  Court  of  quarter  sessions 

against  would  be  Sufficiently  proved  by  the  clerk  of  the  peace 
Koors.  * 

producing  printed  rules,  and  stating  that  he  believed  the 

practice  of  the  Court  to  be  in  accordance  vi^ith  them. 
The  unwritten  law  of  a  foreign  country  may  be  proved 
by  a  person  producing  a  book  on  that  law,  and  stating 
that  he  believes  the  book  to  state  the  law  correctly. 
Lord  Kem/on  even  went  so  far  as  to  hold  that  the  parol 
evidence  required  to  be  confirmed  by  some  authentic 
document ;  and  that  was  upheld  in  banc ;  BoehtlincJc  v. 
Schneider  [a),  \_Coleridge  J.  referred  to  Lacon  v.  Hig- 
gins  {b),'\  In  Ganer  v.  Lady  Laneshorough  {c)  the  Jewish 
law,  and  in  Beaurain  v.  Sir  W,  Scott  (d)  the  Eccle- 
siastical law,  was  allowed  to  be  proved  by  parol  evidence 
only.  Either  rule  is  satisfied  in  the  present  case.  [Lord 
Denman  C.  J.  In  Dicas  v.  Baron  Brougham  and  Vaux  {e) 
a  former  Lord  Chancellor,  the  Earl  of  Eldon,  gave  parol 
evidence  as  to  the  practice  of  the  Court  of  Chancery.] 
Further,  it  was  not  necessary  that  the  practice  should 
be  proved ;  for  the  offence  wdll  be  perjury,  even  though 
the  practice  should  not  have  been  accurately  fol- 
lowed. The  statement  in  the  affidavit  is  material, 
whether  it  be  in  strict  compliance  with  the  rules  or 
not.  [Lord  Denman  C.  J.  If  the  Court  do  not  re- 
quire the  oath,  it  is  voluntary.]  The  defendant  is  at 
least  in  the  situation  of  a  party  who,  to  obtain  the 
indulgence  of  the  Court  (under  sect.  lO),  makes  a 
statement  of  facts  upon  which  he  calls  upon  the  Court 


{a)  3  Esp.  58.  (5)  3  Stark.  N.  P.  C.  178. 

(c)  Peak.  N.  P.  C.  1 7.  (d)  3  Campb.  388. 

{e)  1  Moo.  ^  R.  309. 


to 


Koops. 
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to  act.  The  Court,  without  any  general  practice,  has  1837. 
power  to  receive  and  act  upon  such  a  statement  in  any 
individual  case.  And  it  is  within  the  direct  intention  against 
of  sect.  10  that  the  Court,  when  they  allow  a  party 
to  petition  after  the  fourteen  days,  should  examine 
into  the  circumstances  of  his  property,  in  order  to  see 
that  the  delay  has  not  been  abused.  The  materiality, 
therefore,  of  allegations  respecting  the  property  and  its 
disposal  is  obvious.  Under  sect.  3  the  Court  has  the 
same  authority  as  to  affidavits  which  the  superior  courts 
at  Westminster  have.  [Lord  Denman  C.  J.  Assuming 
the  Court  to  have  the  power,  in  each  individual  case,  to 
determine  whether  the  oath  be  necessary  or  not,  can 
perjury  be  proved  in  any  individual  case  without  shew- 
ing that,  in  that  case,  the  Court  required  the  oath  ?] 
The  Court  does,  in  fact,  receive  the  affidavit.  Then 
it  lies  on  the  defendant  to  shew  that  the  form  of  the 
affidavit  varies  from  that  required  by  the  Court.  In 
Rex  V.  Hailey  {a)  Littledale  J.  held  that  perjury  might 
be  assigned  on  an  affidavit  which,  from  an  informality 
in  the  jurat,  could  not  be  received  in  the  Court  (of 
Chancery)  in  which  it  was  sworn. 

Humfrey  contra.  The  paper  hung  up  in  the  office 
adjoining  the  Court  must  be  considered  the  original  of 
the  rules ;  for  that  is  in  the  nature  of  a  publication  sanc- 
tioned by  the  Court.  Therefore  the  evidence,  not  having 
shewn  what  that  original  is,  does  not  shew  what  the 
rules  are.  The  witness  disclaimed  the  possession  of  any 
knowledge  of  his  own,  except  from  the  paper  which 
he  produced.    There  is,  therefore,  neither  parol  nor 


(a)  %.     M.  94.  ; 

documentary 
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]837.      documentary  evidence  of  the  practice.    [He  was  then 
stopped  by  the  Court.] 


The  King 

against 
Koors. 


Lord  Den  MAN  C.  J.  The  Court  are  not  shewn  to  have 
called  for  the  oath  unless  their  practice  be  shewn.  Mr. 
Mood?/  argues  that  perjury  may  be  assigned  upon  any 
oath  taken  for  the  purpose  of  inducing  the  Court  to  exer- 
cise the  power  which  they  have  under  sect.  10.  I  think 
that  is  drawing  the  line  too  finely  for  a  question  of  per- 
jury. The  evidence  clearly  shewed  that  the  affidavit 
was  professedly  made  in  pursuance  of  the  practice. 
Then  was  the  practice  proved?  Take  it  either  way. 
If  the  practice  was  to  be  shewn  from  a  formal  rule  of 
the  Court,  then  some  original  rule  should  be  proved,  or 
the  practice  should  at  least  be  traced  tb  something  sanc- 
tioned by  the  Court;  as  to  a  set  of  rules  hung  up  in 
Court.  Or  suppose  the  evidence  to  rest  on  the  know- 
ledge of  the  witness :  this  witness  declared  that  he 
knew  nothing,  except  from  the  paper,  which  was  not 
shewn  to  be  connected  with  any  original.  It  is,  there- 
fore, quite  clear,  independently  of  any  other  objection  (a), 
that  the  foundation  of  the  offence  is  done  away  with. 

Williams  J.  (b)  Mr.  Moodi/^  argument  assumes 
the  whole  question.  He  seems  to  contend  that,  because 
the  affidavit  was  in  fact  brought  before  the  Court,  it  is  to 
be  assumed  that  this  was  done  in  the  course  of  a  regular 

(a)  It  was  also  contended  for  the  defendant,  in  moving  for  the  rule, 
that  the  Insolvent  Debtors'  Court  had  no  power  to  make  the  rule ;  that 
the  offence  was,  at  any  rate,  not  perjury  ;  and  that  the  particular  allega- 
tions on  which  perjury  was  assigned  were  not  material.  Sects.  70  and 
71  of  the  Insolvent  Debtors'  Act,  7  G.  A.  c.  57.,  and  Rex  v.  Mudie^ 
1  Moo.  ^  R.  128.,  were  referred  to. 

(6)  Littledale  J.  was  absent  on  account  of  indisposition. 

judicial 
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judicial  proceeding.  Now  it  might  be  necessary  for  the 
Court  to  frame  rules  requiring  that  such  an  affidavit 
should  be  sworn ;  but  the  question  is,  whether  they 
have  done  so  in  fact.  I  cannot  see  that  this  was  proved. 
The  witness  did  not  speak  from  his  own  knowledge,  but 
vouched  the  paper ;  and  the  paper  was  not  proved  to  be 
authorised  by  the  Court. 

Coleridge  J.  The  insolvent  presents  a  petition,  and 
makes  an  affidavit  in  support  of  it.  To  shew  that 
perjury  may  be  assigned  on  such  an  affidavit,  it  must  be 
proved  that  the  affidavit  was  necessary  for  the  support 
of  the  petition.  For  this  it  becomes  necessary  to  prove 
the  practice  of  the  Court.  The  practice  must  be  either 
in  the  breast  of  the  Court  merely,  or  written.  Was 
any  unwritten  practice  proved?  The  witness  merely 
produced  a  printed  paper,  to  which  he  referred,  having 
no  knowledge  of  his  own.  On  the  other  hand,  practice 
stated  in  writing,  like  every  thing  written,  must,  in  the 
case  of  a  copy,  be  proved  by  comparison  with  the  ori- 
ginal ;  and  that  was  not  done.  I  am  disposed  to 
think,  as  at  present  advised,  that,  where  it  does  not 
appear  whether  the  practice  be  written  or  not,  the  prac- 
tice may  be  proved  by  an  officer  stating  what  it  is.  On 
that,  however,  I  give  no  positive  opinion.  Here  the 
officer  could  not  so  state  from  his  own  knowledge. 

Rule  absolute. 


1837. 
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JanZttlsih.  Demise  of  Gratrex  and  Hoffman 

against  Homfray. 

Devisor,  being  JECTMENT  for  messuaffcs  and  land  in  Brecknock' 

seised  m  lee  or  ■  A 

land,  devised  it  shire.  On  the  trial  before  Patteson  J.,  at  the  Breck- 

"  to  the  uses' 

hereinafter  de-  Tiocksliire  Summer  assizes,  1835,  the  following  facts  ap- 

clared ;  that  is 

to  say,  to  the  peared. 

use  and  intent  ,           .         .      f,         f,  , 

that  n.  shall  Jo/in  JoneSf  bemg  seised  m  lee  oi  the  premises  m 

^he1lnts"&c!^^  question,  made  his  will,  dated  1  Sth  Juli/  1825,  which 

and  pay  the  contained  the  following  clause  :  —    I  give  and  devise  all 

same  to  J.  for  o  o 

the  term  of  his  those  my  freehold  messuages,  farms,  and  lands,  with 

natural  life;  ^                          ^    '             '  ' 

and,  after  j.'s  their  respective  appurtenances,  called "  &c.  (not  the 

decease,  I  give 

and  devise  the  premises  in  question),  "  unto  my  said  son,  James  Jones, 

same  premises  iii                        .  ^             -r           -r          i-i-  i 

to  the  heirs  of  to  nolcl  unto  my  saicl  son,  Jarnes  Jones,  his  heirs  and 

and,^in  defo^t  assigns,  for  ever.    Also  all  other  my  freehold  estates, 

?glve\nd"de-  situated"-&c.  (including  the  premises  in  question),  "with 

preniises^t™^  respective  appurtenances  thereunto  belonging,  and 

and  the  heirs  of  every  part  thereof,  to  the  uses  hereinafter  declared 

her  body  ;  and, 

in  default  of  and  expressed  concerning  the  same  ;  that  is  to  say,  to 

such  heirs,  T 

give  and  devise  the  use  and  intent  that  the  Rev.  Richard  Davies,  Arch- 
A^infee.  ^  deacoii  Brecon,  and  Walter  Lewis,  of  Trevecca,  in  the 
leg^al^estat^e^*  ^  ^^^d  county  of  Brccon,  minister  of  the  gospel,  their 
tm^et'tiSuoh^  executors  and  administrators,  or  the  executors  or  ad- 
there  was  no  ministrators  of  the  survivors  of  them,  shall  and  may 

direct  devise  to 

him,  and  though  receive  and  take  the  rents,  issues,  and  profits  of  the 

there  were  no 

trustees  to  above-mentioned  estates,  and  pay  the  same  to  my  said 

preserve  con-  . 

tingent  re-  SOU,  James  Joncs,  for  and  during  the  term  of  his  natural 

mainders.  ^.^^  ^  ^^^^  from  and  immediately  after  the  decease  of  my 
said  son,  James  Jones,  then  I  give  and  devise  the  same 
premises,  and  every  part  thereof,  to  the  heirs  of  the  body 

of 
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of  my  said  son,  James  Jones,  lawfully  to  be  begotten;  1837. 
and,  in  default  of  such  issue,  then  I  ffive  and  devise  the  _ 

'  '  °  Doe  dem. 

same  premises,  and  every  part  thereof,  to  my  daughter,  Gratrex 

against 

Catherine  Jones,  and  the  heirs  of  her  body  lawfully  be-  HOMFRAV. 
gotten  ;  and,  in  default  of  such  heirs,  then  I  give  and 
devise  the  same  "  to  another  son,  Joh7i  Jones,  in  fee. 

The  devisor  died  in  1826;  and  afterwards,  in  the 
same  year,  Archdeacon  Davies,  the  trustee,  executed  a 
deed  of  renunciation.  A  suit  in  Chancery  was  after- 
wards instituted  to  change  trustees;  and  the  estates 
devised  to  the  trustees  were  duly  conveyed,  in  1833,  to 
the  lessors  of  the  plaintiff,  by  Walter  Lewis,  The 
learned  Judge,  being  of  opinion  that  the  will  gave  a 
legal  estate  to  the  trustees,  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendant  to  move  for  a 
nonsuit.  In  Michaelmas  term,  1835,  Evans  obtained  a 
rule  accordingly. 

Chilton  and  V.  Williams  now  shewed  cause  (a).  It 
is  clear  that  some  legal  estate  is  given  to  the  trustees ; 
and  that  is  sufficient  to  entitle  the  plaintiff  to  a  verdict. 
The  rule  is  that,  where  land  is  given  to  a  trustee,  in  trust 
to  permit  the  cestui  que  trust  to  take  the  rents,  that  is  a 
legal  use  executed  in  the  cestui  que  trust ;  but  that,  if  the 
land  be  given  to  the  trustee,  in  trust  to  receive  the  rents 
and  pay  them  over  to  the  cestui  que  trust,  the  trustee  has 
the  legal  estate,  because  otherwise  he  cannot  perform  the 
trust.  This  distinction  appears  from  Doe  dem,  Leicester 
V.  Biggs  {b).  There  the  will  directed  the  trustee  to  pa^/ 
to,  or  permit  the  cestui  que  trust  to  take,  the  rents  :  and 

(a)  Before  Lord  Z)ewmaw  C.  J.,  and  Williams  3,  Littledale  and  Cole- 
ridge Js.  were  absent  on  account  of  indisposition. 

(6)  2  Taunt.  109.  * 

it 
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1837.      it  was  held  that  the  legal  estate  passed  to  the  cestui  que 
~"      trust,  because  the  word  permit  came  after  the  word  pay, 

Doe  dem.  ^ 

Gratrkx     and  must  therefore,  in  a  will,  prevail.    If  the  order  had 

against         ,  . 

HoMFRAY.  been  inverted,  the  trustee,  as  appears  by  the  judgment, 
would  have  had  the  legal  estate.  The  rule  was  taken 
for  granted  in  Garth  v.  Baldwin  [a).  The  same  prin- 
ciple was  admitted  in  Robinson  v.  Grey  [b],  where  Jones 
V.  Lord  Say  and  Seal{c)  was  cited.  The  cases  are 
collected  in  note  (17)  to  Jeffreson  v.  Morton  [d).  If  the 
intention  be  collected  from  other  parts  of  the  devise,  this 
construction  is  strengthened ;  for,  in  the  commencement, 
a  different  property  is  given  to  the  first  cestui  que  trust. 

Eva?is  contra.  The  distinction  is  as  suggested  on  the 
other  side ;  but  it  does  not  apply  to  the  present  case, 
because  here  is  no  devise  to  the  trustees  at  all.  And, 
further,  there  is  no  estate  in  the  trustees  to  preserve 
contingent  remainders.  Immediately  on  the  death  of 
James  Jones,  the  estate  goes  over  to  the  heirs  of  his 
body  ;]  so  that  no  purpose  of  the  will  is  effected  by 
giving  to  the  trustees  a  legal  estate.  The  defendant 
does  not  deny  that  the  trustees  must  take  such  an  estate 
as  will  enable  them  to  effect  the  purposes  of  the  will. 

Cur,  adv»  vidt. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  this  term 
{^January  23d),  delivered  the  judgment  of  the  Court. 

It  is  enough  to  say  that,  on  the  argument  of  this  case 
before  my  brother  Williams  and  myself,  we  thought 
that  it  fell  within  the  numerous  class  where  it  has  been 

(a)  2  Ves.  sen.  646.  ^       {b)  9  East,  1. 

(c)  8  Vin.  Abr.  262,  Bcvise,  (C.  b),  pi.  19. 
{d)  2  Wms.  Saund.  1 1  b. 

held 
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held  that  a  devise  to  trustees  to  pay  over  the  rents  vests  1837. 
the  estate  in  such  trustees. 

Doe  dem. 

That  the  devise  is  not  directly  to  the  trustees,  but  "  to  Gratrex 

against 

the  use  and  intent  that  they  may  receive  "  &c.,  appears  Homfray. 
to  us  to  make  no  difference  ;  nor  the  absence  of  a  devise 
to  trustees  to  preserve  contingent  remainders. 

It  was  observed  that  the  will  required  nothing  to  be 
done  by  the  trustees ;  and  it  is  true  that  nothing  is  to 
be  done  beyond  paying :  but  this  has  been  held  suffi- 
cient, and  must  be  taken  to  be  the  present  law;  Doe 
dem,  Leicester  v.  Biggs  {a).  My  brother  Patteson  was 
of  this  opinion  on  the  trial,  and,  on  consideration, 
retains  it.  The  rule  for  a  nonsuit  must,  therefore,  be 
discharged. 

Rule  discharged. 

(a)  2  Taunt.  109. 


Doe  on  the  Demise  of  Reed  an:alnst  Alice  -f^^'^^y* 

January  20tn, 

Harris. 


E 


JECTMENT  for  messuasjes  and  other  premises.  Under  the  Sta- 

^  '  tute  of  Frauds, 

On  the  trial  before  Patteson  J.,  at  the  Glamorga?i-  29  Car.  2.  c.  3. 
smre  summer  assizes,  1835,  it  appeared  that  the  lessor  n  jr.  4.  and 

1  Vict,  c,  26. 

of  the  plaintiff  claimed  as  son  and  heir  at  law,  the  defend-  gg^ts.  2,  20),  a 
ant  as  devisee,  of  John  Meed.   The  will  was  duly  executed  -^^noUegally^ 
in  ^2/07^5^832.    The  testator  died  December  31st,  1834.  revoked,  if  the 

^  '  testator,  intend- 

ing to  destroy 

it,  throws  it  on  the  fire,  and  another  person  snatches  it  off,  a  corner  of  the  envelope  only- 
being  burnt ;  and  such  person  afterwards,  being  urged  by  the  testator  to  give  up  the  will, 
promises  to  burn  it,  and  pretends  to  have  done  so. 

The  cancellation  of  a  will,  under  s.  6  of  the  Statute  of  Frauds,  may  be  proved  in  any 
manner  consistent  with  the  general  law  of  evidence,  the  statute  not  introducing  any  new 
rule  of  proof.  The  defacing  of  it,  therefore,  may  be  shewn  by  proving  the  declaration 
of  any  person  whose  assertion  would  be  evidence  against  the  party  setting  up  the  will ; 
and  it  is  not  necessary  that  the  will,  if  produced,  should  bear  visible  marks  of  having  been 
defaced. 


Vol.  VL 


He 
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1837.  He  was  an  old  and  infirm  man:  the  defendant  was  his 
^  niece,  and  lived  with  him  as  his  housekeeper.   She  exer- 

DoE  dem. 

Reed       cised  great  influence  over  him  ;  but  it  ap^peared  th-at  they 

against 

Harris.  had  violent  quarrels,  and  that  he  sometimes  spoke  of  her 
to  other  persons  in  very  abusive  terms,  and  said  that  he 
feared  danger  to  his  life  from  her.  A  witness  named 
Esther  Treharne,  who  had  been  the  testator's  servant, 
stated  that,  about  a  month  before  he  died,  she  was 
shaking  up  the  cushion  of  his  easy-chair,  and  observed, 
under  the  cushion,  a  folded  paper.  It  was  brown  or  cart- 
ridge paper,  and  the  corner  of  it  was  burnt.  Shortly 
after,  on  the  same  day,  Alice  Harris  went  out;  and, 
while  she  was  away,  the  testator  inquired  for  the  paper ; 
the  witness  told  him  where  she  had  seen  it,  upon  which 
he  exclaipied  that  Alice  had  gone  away  with  the  will  ; 
and,  on  his  then  removing  the  cushion,  the  will  appeared 
no  longer.  He  then  told  the  witness  that  he  had  sent 
Alice  Harris  to  fetch  the  will  to  him,  that  he  had  looked 
into  it,  and  that,  when  he  had  seen  it,  he  had  thrown  it 
on  the  fire ;  and  that  Alice  had  "scramped"  it  off  the  fire. 
This  appeared  to  have  taken  place  the  evening  before. 
After  the  above  conversation,  Alice  Harris  returned ;  and, 
when  she  and  the  testator  retired  at  night  (both  sleeping 
in  the  same  room),  the  witness  heard  a  quarrel,  and 
blows  ;  and,  upon  her  going  into  the  room,  the  testator 
said  that  Alice  Harris  would  not  give  him  his  will.  Alice 
went  down  stairs  with  the  witness,  and  the  latter  urged 
her  to  give  up  the  will ;  but  she  said  she  would  not ;  that 
she  had  given  it  him  last  night,  and  he  threw  it  on  the 
fire ;  and  that  she  ^would  rather  have  the  pleasure  of 
burning  it  herself,  and  would  do  so  the  next  morning. 
After  this  conversation  she  returned  to  the  testator,  on 
the  witness's  persuasion,  begged  his  pardon,  and  pro- 
mised to  burn  the  will  the  following  morning.  The 

next 
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next  morning,  the  witness,  going  into  the  kitchen  where  1837. 
Alice  and  the  testator  were,  heard  Alice  say,  "  There, 

Doe  dem. 

every  thing  is  finished  ; and  the  testator  then  told  the  Reed 

against 

witness  that  Alice  had  thrown  the  will  upon  the  fire.  Harris. 
The  witness  doubting  it,  he  said,  "  She  threw  something 
with  writing  upon  it  on  the  fire ;  but  I  did  not  have  it 
in  my  hand  to  look  at  it."  The  witness  answered,  "  I 
do  not  think  she  has  thrown  it;''  and  the  testator  said, 
"  I  do  not  care ;  I  will  go  to  Lantmt,  if  I  am  alive  and 
well,  and  make  another  will ;  "  adding  that  Alice  Harris 
should  not  have  his  property,  and  that  he  had  a  son 
nearer  to  him  than  her.  He  also  said  (as  he  did  on 
many  other  occasions)  that  the  will  was  one  made  by 
Alice  and  Mr.  R,  (the  attorney  who  prepared  it),  and 
that  was  a  thief,  and  wanted,  with  Alice,  to  get  every 
thing  he  had.  Alice  Harris,  in  an  affidavit  exhibited  in 
the  Prerogative  Court,  stated  that,  on  January  1st,  1835, 
she  found  the  will  in  a  trunk  used  by  the  testator  for 
holding  his  deeds  and  papers,  and  kept  in  his  dressing- 
room.  The  will  produced  on  the  trial  had  no  mark 
of  fire.  It  did  not  appear  that  any  envelope  had 
been  found  upon  it.  The  plaintiff's  counsel  con- 
tended, first,  that  the  testator  had  been  prevailed  upon 
to  execute  the  will  by  importunities  of  such  a  nature 
as  to  deprive  him  of  his  free  agency;  and,  secondly, 
that,  assuming  the  will  to  have  been  properly  exe- 
cuted, the  evidence  shewed  a  cancellation  within  the 
Statute  of  Frauds,  29  Car,  2.  c,  3.  s.  6.  The  learned 
Judge  stated  to  the  jury,  on  the  latter  point,  that,  if  they 
believed  the  evidence  of  Esther  Treharne,  and  were 
satisfied  that  the  testator  threw  the  will  on  the  fire  in- 
tending to  burn  it,  that  Alice  Harris  took  it  off  against 
his  will,  that  he  afterwards  insisted  on  its  being  thrown 
on  the  fire  again,  with  intent  that  it  should  be  burnt,  and 

P  2  that 
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1837.       that  she  then  promised  to  bum  it,  there  was  a  sufficient 
^    !         cancellation  within  the  statute.    The  iury  found  for  the 

Doe  dem.  *'  •' 

Reed       plaintiff,  not  Stating  the  grounds  of  their  verdict.  In 

against 

Harris.  the  eusuing  term  a  rule  nisi  was  obtained  for  a  new 
trial,  on  account  of  mis-direction  on  the  two  points 
above  stated.  It  was  also  objected  that  the  evidence  of 
cancellation  was  not  of  a  proper  kind ;  the  fact  being 
proved  only  by  declarations,  and  not  by  the  testimony 
of  eyewitnesses,  or  by  marks  of  cancellation  on  the  will 
itself;  and  Willis  v.  Newham  {a)  was  referred  to  as  an 
analogous  case. 

Chilton  and  James  now  shewed  cause.  [The  Court 
desired  them  to  direct  their  attention  to  the  point  of 
cancellation,  since  it  could  not  be  assumed  that  the  jury 
had  left  that  part  of  the  case  out  of  consideration  in 
giving  their  verdict;  and,  if  the  verdict  was  not  sustain- 
able upon  that,  there  must  be  a  new  trial.]  The  revocation 
of  this  will  was  complete.  The  facts  proved  are  as  con- 
clusive as  those  in  Bibh  dem.  Molew.  Thomas  [h),  where 
the  will  was  held  to  be  effectually  cancelled.  No  refer- 
ence appears  to  have  been  made  there  to  the  mode  of 
proof;  nor  does  the  statute,  among  the  alterations  which 
it  introduces,  make  any  in  this  respect.  It  is  true  that, 
in  Willis  V.  Newham  {a),  the  Court  of  Exchequer  held 
that  a  verbal  acknowledgment  of  having  paid  interest 
was  not  an  answer  to  the  statute  of  limitations  within 
Lord  Tenterden^s  act,  9  G.  4.  c,  14.  But  the  judgment 
in  that  case  proceeded  on  a  comparative  view  of  the 
enacting  clause  and  the  proviso  under  discussion  in  the 
particular  statute ;  and  the  fact  proved  was  no  more  than 
an  acknowledgment  of  an  acknowledgment,  payment  of 


(a)  3  Y.  Sf;  J.  518. 
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interest  amounting  itself  to  no  more  than  an  acknowledg-  1837. 
ment.    And  in  Haydon  v.  Williams  (a)  it  was  held  that,  _ 

^  ^  ^  ^  '       Doe  dem. 

where  a  written  promise,  sufficient  to  bar  the  statute,  had  I^eed 

against 

been  given  and  lost,  oral  evidence  of  the  contents  might  Harris. 
be  given,  as  in  the  case  of  other  written  instruments.  An 
oral  report  of  something  said  might,  in  a  case  like  the 
present,  be  within  the  mischief  provided  against  by  the 
statute ;  but  not  so  the  statement  of  an  act  done.  The 
declaration  of  the  defendant  herself  as  to  what  she  wit- 
nessed was,  at  all  events,  evidence.    Nor  can  it  be  a 
necessary  ingredient  in  the  proof  that  the  will  should 
exhibit  marks  of  cancellation  to  the  eye.    If  it  had  been 
obliterated  with  ink,  and  the  ink  removed  by  a  chemical 
process,  or  if  it  had  been  torn  to  pieces  and  joined 
together  again,  so  that  the  tearing  was  imperceptible, 
there  would  still  be  a  sufficient  cancellation.  [_Wil' 
liams^.    No  doubt  there  would.    Patteson  J.    In  such 
a  case  the  act  would  have  been  perfect  at  one  time. 
Lord  Denman  C.  J.    J  think  it  is  not  donbtful  that 
the  evidence  of  cancellation  may  be  of  any  description  ; 
but  what  we  wish  to  see  here  is  that  the  evidence 
makes  out  the  fact  of  cancellation.]    In  Bibb  dem.  Mole 
V.  Thomas  {b)  the  language  of  the  Court  is,  "  Revo- 
cation is  an  act  of  the  mind,  which  must  be  demon- 
strated by  some  outward  and  visible  sign  or  symbol  of 
revocation.    The  statute  has  specified  four  of  these ; 
and  if  these  or  any  of  them  are  performed  in  the  slight- 
est manner,  this,  joined  with  the  declared  intent,  will  be 
a  good  revocation.    It  is  not  necessary  that  the  will,  or 
instrument  itself,  be  totally  destroyed  or  consumed, 
burnt,  or  torn  to  pieces."    "  Throwing  it  on  the  fire, 
with  an  intent  to  burn,  though  it  is  only  very  slightly 


(a)  7  Bing.  163. 


(6)  2  W.  Bl,  1043. 
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1837.  singed  and  falls  off,  is  sufficient  within  the  statute."  It 
_    ~"      is  enough  therefore,  in  this  case,  that  the  packet  con- 

DoE  dem.  °  ^ 

Reed       taining  the  will  was  thrown  on  the  fire  with  intent  to 

against 

Harris.  revoke,  and  the  envelope  partly  burnt  or  singed.  The 
outward  sign  of  an  intended  revocation  is  all  that  the 
statute  requires.  It  cannot  be  necessary  that  the  written 
part  of  the  will  should  have  received  the  marks  of  fire ; 
nor  is  it  of  any  importance  whether  those  marks  were 
made  on  the  envelope  or  on  the  outside  sheet,  or  whe- 
ther they  were  of  greater  or  less  extent.  If  it  be  so, 
where  is  the  line  to  be  drawn  ?  [_Coleridge  J.  You  con- 
tend that  singeing  the  envelope  with  intent  to  revoke' 
is  "  burning  "  the  will  within  the  words  of  the  statute.] 
In  Doe  dem,  Perhes  v.  Perkes  {a\  where  the  doctrine  of 
Bihh  dem.  Mole  v.  Thomas  (b)  was  recognised,  the  Court 
considered  the  question  to  be,  whether  the  testator  had 
accomplished  his  intention  of  cancelling  as  far  as  lay  in 
him,  or  had  been  stopped,  and  desisted  from  his  purpose. 
Applying  that  test  here,  the  testator  had  done  all  in  his 
power  to  burn  the  will,  and  never  changed  his  purpose  : 
the  entire  burning  was  prevented  merely  by  the  fraud  of 
another  person.  [Patteson  J.  Is  not  it  the  same,  in 
effect,  as  if  he  had  been  struggling  to  throw  the  will 
into  the  fire,  but  some  one  had  held  him  back  ?] 

John  Evans  and  E.  V,  Williams  contra,  were  stopped 
by  the  Court. 

Lord  Denman  C.  J.  The  Statute  of  Frauds  requires 
that  a  will  shall  be  executed  with  certain  solemnities  ; 
and,  after  prescribing  these,  directs  "how  it  shall  be 
revoked ;  and  that  is  by  certain  acts,  which  are  specified. 

(a)  3  B.  ^  Aid.  489.  [b)  2  W.  Bl.  1043. 
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In  the  present  case,  there  is  no  evidence  that  any  one  of  1837. 
those  acts  has  been  done.    It  is  impossible  to  say  that 

Doe  dem. 

singeing  a  cover  is  burning  a  will  within  the  meaning  of  Reed 
the  statute.  The  terms  used  in  the  sixth  section  shew  Harris. 
that  to  assert  this  would  be  going  a  length  not  contem- 
plated in  the  statute.  The  acts  required  are  palpable 
and  visible  ones.  Cases  may,  indeed,  be  put  where  very 
little  has  been  done,  as  a  slight  tearing  and  burning, 
and  yet  a  revocation  has  taken  place  ;  but  the  main 
current  of  the  statute  is  against  the  argument  from  such 
cases.  The  intention  seems  to  have  been  to  prevent 
*  inferences  being  drawn  from  such  slight  circumstances. 
In  Bihh  dem*  Mole  v.  Thomas  (a)  the  will  was  slightly 
torn  and  slightly  burnt :  and  the  Court  said  that  the  case 
fell  within  two  of  the  specific  acts  described  by  the 
statute  ;  there  was  both  a  burning  and  a  tearing.  Doubt 
might  be  entertained  now  whether  the  proof  there  given 
would  be  sufficient  as  to  these ;  but,  as  the  Court  con- 
sidered what  was  done  to  have  been  a  burning  and  a 
tearing,  the  case  shews  at  least  that  they  did  not  think 
the  acts  required  by  the  statute  could  be  dispensed  with 
by  reason  of  the  conduct  of  a  third  party.  In  Doe  dem. 
Perkes  v.  Perkes  (b)  the  testator's  hand  was  arrested 
while  he  was  in  the  act  of  tearing  the  will:  he  submitted 
to  the  interference ;  and  the  intention  of  revoking  was 
itself  revoked  before  the  act  was  complete.  There  it 
was  properly  left  to  the  jury  to  say  whether  the  tes- 
tator had  done  all  he  intended  or  not.  Neither  of 
these  cases  at  all  approaches  the  present.  It  would 
be  a  violence  to  language,  if  we  said  here  that  there 
was  any  evidence  to  go  to  the  jury  of  the  will  hav- 


(a)  2  r.  BL  1043.  (6)  3  B.     Jld.  489 
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1837.      ing  been  burnt.    Great  inconvenience  would  be  in- 
troduced  by  holding  that  there  may  be  a  virtual  com- 

DoE  dem. 

Reed       pliauce  with  the  statute ;  but  there  is  none  in  saying 

against  ,  •      i      •  •         r»  i 

Harris.  that,  if  a  testator  perseveres  in  the  intention  of  revoking 
his  will,  he  shall  fulfil  it  by  some  of  the  meant  pointed 
out  in  the  statute ;  that  he  shall  revoke  the  will,  if  not 
in  his  possession,  by  writing  properly  attested  ;  or  cancel 
it,  if  in  his  power,  by  some  of  the  other  acts  which  the 
statute  prescribes. 

Patteson  J.  I  am  quite  satisfied  that  I  left  this  case 
wrongly  to  the  jury.  I  did  not  see  the  distinction* 
between  the  present  case  and  Bibb  dem  Mole  v.  Thomas{a), 
as  I  ought.  There  something  had  been  done  which  the 
Court  considered  to  be  a  burning  and  a  tearing  of  the 
will.  The  testator  is  described,  not  as  having  merely 
done  something  to  the  corner  of  the  will,  but  as  having 
given  it  "  something  of  a  rip  with  his  hands,"  and  so  torn 
it  "  as  almost  to  tear  a  bit  off. "  It  is  plain  that,  on  the 
production  of  the  instrument,  it  would  appear  (though 
I  do  not  think  that  important)  that  there  had  been  some 
tearing  of  the  will  itself.  As  the  act  says  that  there 
must  be  a  tearing  or  burning  of  the  instrument  itself,  a 
mere  singeing  of  the  corner  of  an  enveLope  is  not  suffi- 
cient. To  hold  that  it  was  so  would  be  saying  that  a 
strong  intention  to  burn  was  a  burning.  There  must 
be,  at  all  events,  a  partial  burning  of  the  instrument 
itself :  I  do  not  say  that  a  quantity  of  words  must  be 
burnt;  but  there  must  be  a  burning  of  the  paper  on  which 
the  will  is.  I  am  quite  satisfied  that  I  was  wrong  in  my 
direction  to  the  jury. 

(a)  2  r.  JBl,  1043. 
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Williams  J.  We  must  give  effect  to  a  statute  as 
providing  for  cases  of  ordinary  occurrence,  and  not  for 
any  that  may  be  put.  It  is  argued  that,  if  a  testator 
throws  his  will  on  the  fire  with  the  intention  of  destroy- 
ing it,  and  some  one,  without  his  knowledge,  takes  it 
away,  that  is  a  fraud  which  ought  not  to  defeat  his  act. 
But  so  it  might  be  said  that,  if  the  testator  sent  a  person 
to  throw  it  on  the  fire,  and  he  did  not,  the  revocation 
was  still  good.  Where  would  such  constructions  end? 
The  effect  of  them  would  be  to  defeat  the  object  of  the 
statute,  which  was  to  prevent  the  proof  of  a  cancel- 
Jation  from  depending  on  parol  evidence.  The  will 
must  be  torn  or  burnt ;  and  the  question  will  always  be 
whether  that  was  done  with  intention  to  cancel :  how 
much  should  be  burnt,  or  whether  the  will  should  be 
torn  into  more  or  fewer  pieces,  it  is  not  necessary  to  lay 
down. 

Coleridge  J.  The  kind  of  construction  which  has 
been  insisted  upon  would  lead  to  a  repeal  of  the  statute 
on  this  subject,  step  by  step.  The  statute,  for  wise  pur- 
poses, does  not  leave  the  fact  of  cancellation  to  depend 
on  mere  intent,  but  requires  definite  acts.  In  the  making 
of  a  will,  if  the  proper  signatures  were  not  affixed,  no 
explanation  of  the  want  of  signatures  could  be  received ; 
and  so,  when  a  will  has  been  made,  to  revoke  it,  there 
must  be  some  act  coupled  with  the  intention  of  revoking^ 
to  bring  the  case  within  the  sixth  section.  The  ques- 
tion is  put,  whether  the  will  must  be  destroyed  wholly, 
or  to  what  extent  ?  It  is  hardly  necessary  to  say :  but 
there  must  be  such  an  injury  with  intent  to  revoke  as 
destroys  the  entirety  of  the  will ;  because  it  may  then 
be  said  that  the  instrument  no  longer  exists  as  it  was. 

Here 
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1837.  Here  the  fire  never  touched  the  will.  It  can  only  be 
^    7"      said  that  the  testator's  intention  to  cancel  was  defeated 

Doe  dem. 

Reed       by  the  fraud  of  another  party.   But,  to  instance  another 

against 

Harris.  case  Under  the  same  clause  of  the  statute,  suppose  the 
testator  had  written  his  revocation,  and  that,  by  the  act 
of  some  other  party,  he  had  been  prevented  from  signing, 
or  the  witnesses  had  been  prevented  from  attesting  it; 
could  it  be  said  that  the  testator  had  done  all  that  lay 
in  him,  and  therefore  the  act  of  revocation  was  com- 
plete ?  We  must  proceed  on  such  a  view  of  the  statute 
as  accords  with  common  sense. 

Rule  absolute  (a). 

(a)  In  a  subsequent  case  between  the  same  parties,  upon  nearly  the 
same  evidence,  it  was  decided  (Hil.  T.  1838)  that  the  will  was  revoked 
as  to  copyhold  lands. 


Friday, 
January  20th. 


Nicholas  Randle  against  Lory. 


clausum 


fregit. 


Pleas,  Not 


i^RESPASS  quare 

Guilty,  and  a  justification  alleging  title  in  the  de- 
fendant. Replication  to  the  latter  plea,  stating  a  demise 
to  plaintiff,  before  defendant  had  any  thing  in  the  pre- 
mises, by  one  James  Randle^  who  was  alleged  to  hold 
under  an  indenture  of  demise  from  Thomas  Vyvyan^  for 


A  lease,  for  a 
term  of  years  if 
C.  JJ.  should  so 
long  live,  con- 
tained a  cove- 
nant that  the 
lessee  should, 
within  three 
months  after 
notice  from  the 
lessor,  produce 

c.  J2.,  or  other-  ninetv-nine  years,  if  one  Charles  Randle  (averred  to  be 

wise  make  it  *'  ^ 

appear  to  the 

lessor  within  the  time  aforesaid,  or  within  a  reasonable  time,  if  C.  R.  should  be  in  foreign 
parts,  by  a  good  and  sufficient  certificate,  that  he  was  living.  Proviso  for  re-entry  on  default. 

C.  R.  went  to  Brazil.  The  lessee,  being  called  upon  under  the  covenant,  produced  an 
affidavit,  sworn  in  October  1834,  stating  that  the  deponent  had  seen  C.  R.  in  Brazil,  in 
1831,  and  had  often  heard  of  him  from  that  time  till  January  1834,  as  residing  at  a  place 
in  Brazil  thirty  miles  from  that  in  which  the  deponent  lived  during  the  same  period  ;  and 
that  the  deponent  was  convinced  that  C.  R.  was  alive  and  well  in  January  \  834,  when 
deponent  left  Brazil. 

Held,  that  the  facts  subsequent  to  1831  could  not  be  properly  certified  by  hearsay  evi- 
dence;  and  that  the  statement  of  occurrences  in  1831,  from  which  C.  R.  might  be  pre- 
sumed alive  in  1834,  was  not  equivalent  to  such  a  certificate  as  the  covenant  required  that 
C.  R.  was  then  alive :  And,  therefore,  that  the  affidavit  was  not  a  sufficient  certificate,  and 
a  forfeiture  was  incurred. 

Still 
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still  living)  should  so  long  live.   Rejoinder,  that,  by  the  1837. 
last-mentioned  indenture  of  demise,  James  Randle  cove- 

Randle 

nan  ted  to  Vy^oyan^  his  heirs  and  assigns,  that  he,  J.  i?.,  against 

Lory. 

"should  and  would,  within  three  months  next  after 
notice  to  him  or  them  given,"  &c.,  "  produce  and  shew 
forth  unto  the  said  Thomas  Vyvyan^  his  heirs  and  assigns, 
the  life  in  the  said  last-mentioned  indenture  above-named, 
that  is  to  say,  the  said  Charles  Randle^  or  otherwise 
make  it  appear  to  him,  the  said  Thomas  Vyvyan,  or  his 
heirs  or  assigns,  within  the  time  aforesaid,  or  within  a 
reasonable  time,  if  the  said.  C.  R.  should  happen  to  be 
in  foreign  parts,  by  a  good  and  sufficient  certificate,  that 
he,  the  said  C  R.,  was  living."  Provided,  and  the  said 
indenture  was  upon  the  condition,  that,  if  J,  i?.,  his 
executors,  &c.,  should  not  keep  all  the  covenants,  &c., 
it  should  be  lawful  for  Vyvyan,  his  heirs  and  assigns,  to 
re-enter.  The  rejoinder  then  averred  that  the  defendant, 
having  become  seised  of  Vyvyan^s  reversion,  gave  notice  to 
James  Randle's  executors,  he  being  dead,  to  "  produce 
and  shew  forth  "  to  defendant,  or  his  attorneys,  by  a  good 
and  sufficient  certificate,  within  three  months,  that  Charles 
Randle  was  alive ;  adding  that,  in  default  of  such  certifi- 
cate, defendant  would  re-enter.  And  the  rejoinder  stated 
that  the  said  executors  did  not,  nor  did  either  of  them, 
or  any  other  person  or  persons,  "  within  three  months 
next  after  the  said  notice  so  given  as  aforesaid,  produce 
and  shew  forth  to  the  defendant,  or  his  said  attorneys, 
the  said  Charles  Randle,  or  otherwise  make  it  appear  to 
them,  or  any  or  either  of  them,  within  the  time  afore- 
said, or  within  a  reasonable  time  after  the  giving  of  the 
said  notice,  by  a  good  and  sufficient  certificate,  that  the 
said  Charles  Randle  was  living,  but  wholly  neglected  so 
to  do; "  whereupon  defendant,  after  the  three  months,  and 

after 
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1837.      after  a  reasonable  time  had  elapsed  for  the  production 
of  the  certificate,  to  wit  on  &c.,  entered  into  and  took 

Ranole 

agai7ist       possession  of  the  said  closes  in  which  &c.  Surrejoinder, 

Lory. 

"  That,  before  and  at  the  time  of  giving  the  said  notice 
in  the  said  rejoinder  mentioned,  the  said  Charles  Handle 
was  in  parts  beyond  the  seas,  to  wit,  at  the  Brazils  in 
Sout/i  America,  of  all  which  the  defendant  then  had 
notice ;  and "  "  that  within  a  reasonable  time  in  that 
behalf  from  the  giving  of  the  notice  mentioned  in  the  said 
rejoinder,  to  wit  on  the  4th  day  of  October  1834,  it  was, 
to  wit  by  the  said  executors,  duly  made  appear  to  the 
defendant,  to  wit  by  means  of  a  certain  affidavit  duly 
made  and  sworn  by  one  William  Callings,  who  had  then 
recently  returned  to  England  from  the  said  Brazils,  and 
who  was  acquainted  with  the  said  Charles  Bandle  there, 
the  said  affidavit  being  a  good  and  sufficient  certificate 
in  that  behalf,  that  the  said  Charles  Bandle  was  living." 
Verification.  Rebutter,  that  it  was  not  within  such 
reasonable  time,  &c.,  or  at  any  other  time,  by  the  said 
executors  duly  made  to  appear  to  the  defendant  that 
the  said  Charles  Bandle  was  living,  in  manner  and  form 
&c.    Conclusion  to  the  country.  Joinder. 

On  the  trial  before  "UJoleridge  J.,  at  the  summer 
assizes  for  Cornwall,  1835,  the  covenant  for  producing 
the  life  (a)  or  a  certificate,  and  the  proviso  for  re-entry, 
appeared  to  be  as  above  stated.    It  was  proved  that  the 

(a)  The  words  of  this  covenant  were :  — "  And  also  shall  and  will, 
within  three  months  next  after  notice  to  him  or  them  given,  or  left  on 
the  said  premises,  or  at  his  or  their  place  of  abode  for  the  time  being, 
produce  and  shew  forth  unto  the  said  Thomas  Vyvyan,  his  heirs  and 
assigns,  the  life  above-named,  or  otherwise  make  it  appear  to  him  or 
them  within  the  time  aforesaid  or  within  a  reasonable  time  if  the  said 
life  happen  to  be  in  foreign  parts  by  a  good  and  sufficient  certificate  that 
he  be  living." 

defendant. 
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defendant,  in, December  1833,  gave  a  notice  to  the  ex-  J 837. 
ecutors,  requiring  them,  within  three  months  from  the  Handle 
date  thereof,  to  produce  and  shew  forth  to  him,  or  to  against 
his  heirs  and  assigns,  pursuant  to  the  covenant  &c.,  the 
said  Charles  Randle,  or  otherwise  make  it  appear  to 
defendant  or  his  heirs,  &c.,  within  the  said  period  of 
three  months,  by  a  good  and  sufficient  certificate,  that 
he  was  living ;  and  the  notice  stated  that,  in  case  of 
neglect  or  refusal,  defendant  would  enter  and  take 
possession.  The  plaintiff,  in  March  1834<,  gave  notice 
to  the  defendant  that  Charles  Handle  was  living  and  was, 
and  had  been  for  upwards  of  three  months,  in  foreign 
parts.  In  the  latter  end  of  the  year,  the  plaintiff  pro- 
duced to  the  defendant  an  affidavit,  sworn  on  the  4th  of 
October  before  a  justice  of  the  peace  in  and  for  the 
county  of  Cornwall^  in  the  following  terms. 

"  William  Collings,  of  the  parish  of  Gwennap^  in  the 
county  of  Cornxmll,  miner,  maketh  oath  and  saith,  that, 
in  the  year  1829,  he  resided  in  Gojigo  Locko,  near  the 
city  of  St.  JohrUsy  in  the  Brazils  in  South  America^  and 
was  employed  as  a  captain  in  conducting  a  mine  under 
Lieutenant-Colonel  Sherrett^  the  chief  commissioner  in 
the  Brazils^  under  the  Imperial  Brazilian  Mining  Asso- 
ciation for  w^orking  mines  there.  That  one  Charles 
Randle  was  employed  under  the  said  company,  in  the 
year  aforesaid,  as  a  clerk  or  cashier ;  and  that  he  con- 
tinued in  such  situation,  and  held  the  same,  until  some 
time  in  the  year  1831,  when  he  left  the  company,  and 
went  to  reside  about  thirty  miles  distant  in  the  country, 
between  the  cities  of  Villa  Rica  and  Labara^  in  Brazil 
aforesaid,  where  he  remained,  to  the  best  of  this  depo- 
nent's knowledge,  information,  and  belief,  until  the  month 
of  January  now  last  past,  when  this  deponent  left  the 

country. 
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1837.  country.  And"  "that,  from  the  time  the  said  Charles 
  Handle  quitted  the  employ  of  Colonel  SJcerretty  in  1831, 

Randle 

against  to  the  time  this  deponent  left  South  America^  in  January 
last,  he  frequently  heard  of  the  said  Charles  Handle ; 
and,  a  few  days  before  this  deponent  left,  he  heard  that 
the  said  C.  R,  was  then  in  the  country.  And  this  de- 
ponent further  saith  that  he  is  convinced  that  the  said 
C.  R,  was  alive  and  well  at  the  time  this  deponent  left 
America^  in  the  month  of  Jayiuary  last.  And  this  de- 
ponent further  saith  that,  since  he  has  returned  to  Bng^ 
land^  he  has  discovered  that  the  said  C.  R.  is  a  native  of 
the  parish  of  Meneage,  in  the  said  county  of  Cornwall, 
near  the  borough  of  Helston,  and  distant  about  twenty 
miles  from  Gwennap  aforesaid,  this  deponent's  native 
parish ;  and  that,  from  the  description  and  information 
deponent  has  received  in  Cornwall,  he  verily  believes  the 
said  C  R.  to  be  a  native  of  this  neighbourhood.  And  this 
deponent  further  saith  that  the  said  C,  R.  is  a  man  of 
between  thirty-five  and  forty -five  years  of  age,  has  black 
hair,"  &c.  The  affidavit  proceeded  to  give  some  further 
account  of  his  person. 

The  plaintiff  also  put  in  an  examination  of  the  same 
William  ColUngs,  taken  in  this  cause  under  a  judge's 
order;  the  witness  being  at  the  time  about  to  leave 
'England,  In  that  deposition  he  acknowledged  the  above 
affidavit,  re-stated  the  principal  facts,  and  added  some 
particulars  as  to  his  means  of  information  respecting 
Charles  Randle  after  1831.  It  appeared  that  Charles 
Randle  had  left  England  in  1826. 

The  defendant's  counsel  objected  that  the  affidavit,  if 
it  was  a  certificate  («),  shewed  only  that  Charles  Randle 

(a)  As  to  the  substitution  of  an  affidavit  for  a  certificate,  where  the 
latter  cannot  be  had,  see  Hex  v.  Buchanariy  1  Cro.  ^  M,  195,  S.  C. 
3  Ti/rwk,  229. 

was 
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was  alive  at  the  end  of  1831  ;  all  the  statement  as  to 
subsequent  years  being  founded  on  hearsay.  The  learned 
Judge  reserved  this  point,  and  desired  the  jury  to  say, 
whether  it  had  been  made  appear  to  the  defendant  that 
Charles  Handle  was  living,  and  whether  this  had  been 
done  in  reasonable  time.  The  plaintiff  had  a  verdict. 
In  Michaelmas  term,  1835,  a  rule  nisi  was  obtained  for 
entering  a  nonsuit. 

Erie  now  shewed  cause.  The  ordinary  objection  to 
hearsay  evidence  does  not  apply  to  a  case  like„  this.  The 
presumption  of  life  is  said  to  cease  when  the  person  has 
not  been  "heard  of"  for  seven  years;  2  Starh  on  Ev, 
261  (2d  ed.).  The  being  "heard  of,"  which  prevents 
the  failure  of  such  presumption,  is  a  term  answering  well 
to  that  habitual  information  which  Callings  describes 
himself  to  have  had  after  1831,  living  at  the  distance  of 
only  thirty  miles  from  Handle,  and  being  naturally  at- 
tentive to  any  thing  that  might  occur  respecting  one  of 
his  countrymen.  ^Coleridge  J.  I  thought  at  the  trial 
that  the  objection  to  this  part  of  the  evidence  was  sus- 
tainable.] Supposing  that  there  was  no  positive  evidence 
as  to  the  continuance  of  BaJidle's  life  after  1831,  still  the 
affidavit  raised  a  legitimate  presumption  of  his  being 
alive  till  1834^.  The  covenant  did  not  require  that,  if 
Handle  was  abroad,  the  certificate  should  be  furnished 
by  a  person  who,  at  the  date  of  it,  was  an  eyewitness 
of  his  being  alive.  That,  if  intended,  should  have  been 
specified.  [Lord  Denman  C.  J.  The  certificate  was 
intended  as  a  substitute  for  production  of  the  person.] 
The  parties  can  scarcely  have  contemplated  more  precise 
proof  than  is  required  to  satisfy  a  jury  that  a  party  was 
alive  at  a  particular  time.    Now  a  plea  of  coverture  is 

supported 
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1837.  supported  by  proof  that  letters  were  received  from  the 
j^^^^^^  husband  within  seven  years  ;  Hopewell  v.  De  Pinna  {a), 
against       gQ  jj^j-g     would  have  been  sufficient,  if  Charles  JEtandle 

Lory.  I 

had  had  a  wife  living  in  Cornwall^  and  she  had  made 
affidavit  of  having  received  letters  from  him  down  to 
October  1834.  Even  after  the  lapse  of  seven  years, 
at  the  expiration  of  which  a  person,  not  heard  of  in 
the  meantime,  is  supposed  to  be  dead,  a  party  alleging 
the  fact  of  his  having  been  alive  at  a  particular  inter^ 
mediate  period  must  give  evidence  of  it.  This  was 
lately  decided  by  the  Court  of  Exchequer  Chamber  in 
Nepean  v.  Doe  dem.  Knight  {b),  adopting  the  judgment 
of  the  Court  of  King's  Bench  in  Doe  dem.  Knight  v. 
Nepean  {c).  As  to  the  evidence  of  information  between 
1831  and  1834,  the  statute  of  bigamy,  I  Ja.  1.  c.  11. 
5.  2.  {d),  exempted  from  punishment  any  person  "whose 
husband  or  wife  shall  absent  him  or  herself  the  one 
from  the  other  by  the  space  of  seven  years  together,  in 
any  parts  within  his  majesty's  dominions,  the  one  of 
them  not  knowing  the  other  to  be  living  within  that 
time."  Suppose  Charles  Randle  had  had  a  wife  living 
in  this  country  at  the  distance  of  thirty  miles,  with  the 
same  information  respecting  him  as  Collings  is  stated  to 
have  had,  and  no  other,  could  it  be  said  that  she  did 
not  know  him  to  be  living  ?  If  the  covenant  proved  in 
this  case  does  not  furnish  any  ground  for  departing  from 
the  ordinary  rules  by  which  evidence  is  weighed,  the 
Court  will  not  do  so  for  the  purpose  of  enforcing  a  for- 
feiture. 

(o)  2  Camp.  113.     See  Rex  v.  Harhornc,  2  A.  ^  E.  540. 
(6)  2  il/.  ^       894.  (c)  5  B.      Ad.  86. 

{(1)  See  Stat.  9  G.  4,  c.  31.  S5.  I,  22. 
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Lord  Denman  C.  J.  (a),  I  am  of  opinion  that  this  1837. 
affidavit  was  not  sufficient.    Bv  the  covenant,  a  for-  I 

ItANULE 

feiture  was  to  take  place,  not  on  the  death  of  Charles  against 

LOKT. 

Handle,  but  on  non-compliance  with  the  undertaking  to 
produce  him,  or  to  make  it  appear,  "  by  a  good  and 
sufficient  certificate,"  that  he  was  living.  Was  this 
affidavit  a  sufficient  certificate  that  Charles  Handle  was 
living  ?  I  cannot  say  so  of  a  document  in  which  the 
witness  does  not  himself  assert  the  fact,  but  merely  states 
circumstances  from  which  one  jury  might  infer  it,  but 
another  might  not.  As  to  the  case  which  was  put,  of 
the  receipt  of  letters ;  where  anything  is  properly  to  be 
inferred  from  a  party  having  been  alive  at  a  particular 
time,  a  letter  then  written  by  him  is,  no  doubt,  direct 
proof  that  he  was  alive  at  that  time,  and  supports  the 
inference;  but  that  is  a  very  different  case  from  the 
present.  According  to  the  argument  for  the  plaintiff,  a 
certificate  of  Charles  Handle  having  been  alive  at  any 
time  within  seven  years  would  have  satisfied  this  cove- 
nant, because  he  could  not  have  been  presumed  dead  till 
the  end  of  the  seven  years. 

Williams  J.  (5).  I  am  of  the  same  opinion.  The 
plaintiff  was  bound  to  shew  that  Charles  Handle  was 
living  at  a  certain  time.  The  affidavit  makes  that  fact 
depend  upon  matter  from  which  one  person  might  infer 
that  the  life  existed  at  such  time,  but  another  might  not. 

Coleridge  J.  This  is  not  a  case  within  the  doctrine 
of  presumption  as  to  the  continuance  of  life  during  seven 
years.  The  covenant  is,  in  the  first  place,  to  produce 
Charles  Handle^  or  otherwise  make  it  appear  that  he  is 


(a)  Bompas  Serjt.,  in  support  of  the  rule,  was  not  heard. 
(6)  Littledale  J,  was  absent  on  account  of  indisposition. 

Vol.  VI.  Q  alive, 
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1837.  ali^,  upon  notice  given  for  that  purpose.  If  he  had 
"  been  in  this  country,  the  plaintiff  could  have  made  it 

against  appear  that  he  was  alive  only  by  shewing  that  he  was  so 
at  the  time,  and  not  at  some  time  within  seven  years. 
But,  in  case  of  his  being  abroad,  the  covenantor  under- 
takes to  shew  by  a  good  and  sufficient  certificate,  within 
a  reasonable  time,  that  he  is  living.  Now,  is  an  affidavit 
that  the  party  was  heard  of  within  seven  years  a  good  and 
sufficient  certificate  that  he  is  living,  within  the  meaning 
of  the  covenant  ?  Is  that  the  sense  which  would  be  given 
to  it  by  any  man  of  ordinary  intellect  reading  the  words  ? 
I  am  of  opinion  that  the  rule  must  be  made  absolute. 

Rule  absolute. 


Friday, 
January  20th. 


The  King  against  Cope. 


JNDICTMENT.  The  first  count  stated  that  a 
gaol  of  the  King,  commonly  called  the  gaol  of  Neiso- 
gate^  long  before  and  at  the  time  of  the  committing 
&c.,  was,  and  from  thence  hitherto  hath  been,  and  still 
is,  the  county  gaol  of  and  for  the  county  of  Middlesex^ 
and,  during  all  the  time  aforesaid,  hath  been,  and  still 
is,  used  as  the  county  gaol  of  and  for  the  said  county ; 
and  that  the  defendant,  before  and  at  the  time  of  the 
committing  &c.,  was  the  keeper  of  the  said  gaol;  that 
heretofore,  to  wit  17th  of  July  1834,  one  James  Welch 
was  brought  before  Peter  Hardy  Esquire,  then  being 


The  gaol  of 
Newgate  is 
locally  situate 
in  the  city  of 
London,  which 
is  a  county  of 
itself.  Pre- 
viously to  Stat. 
4  G.  4.  c.  64. 
(Gaol  Act), 
Newgate  was 
the  county  gaol 
for  both  Mid- 
dlesex and  Xow- 
don,  and  the 
magistrates  of 
Middlesex  had 
power  to  com- 
mit to  it,  as  in 
the  case  of 
other  county 
gaols;  but  it 

was  under  the  government  of  the  corporation  of  London,  exercised  through  the  Court  of 
Aldermen  ;  and  the  corporation  defrayed  the  expenses  of  maintaining  the  gaol,  paying  the 
officers,  and  maintaining  the  prisoners;  it  also  appointed  the  officers:  and  the  magistrates 
of  Middlesex  never  visited  the  gaol,  or  interfered  with  the  government. 

Held  that,  under  stat.  4  G.  4.  c.  64.  ss.  4, 12,  and  13,  the  Court  of  Aldermen  had  no 
power  to  exclude  from  the  gaol  prisoners  committed  by  Middlesex  magistrates,  and  who 
might  have  been  committed  to  the  gaol  before  the  act  passed. 


one 


Cope, 
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one  of  his  Majesty's  justices  assigned  &c.  in  and  for  the  1837. 
county  of  Middlesex  ;  the  count  then  set  out  the  charge  rpj,g  ^Lisq 
against  Welchi  namely  threatening  to  do  some  bodily  against 
injury  to  one  J.  TK,  and  putting  him  in  fear  &c. ;  and 
that  the  justice  ordered  and  adjudged  that  Welch  should 
enter  into  recognizances  to  keep  the  peace,  which  Welch 
refused  to  do,  whereupon  the  justice  made  his  warrant 
of  commitment,  under  his  hand  and  seal,  directed  to  the 
constable  of  Enfield,  in  the  county  of  Middlesex:,  and 
also  to  the  keeper  of  the  said  gaol,  reciting  the  charge, 
adjudication,  and  refusal,  and  commanding  the  constable 
to  convey  Welch  to  the  said  gaol,  and  deliver  him  to  the 
keeper  thereof,  and  the  keeper  of  the  said  gaol  to  re- 
ceive Welch  into  his  custody  in  the  said  gaol,  and  him 
there  safely  keep  for  six  calendar  months,  unless  he  in 
the  mean  time  should  enter  into  such  recoj^nizance  &c. : 
that  the  warrant  was  delivered  to  the  constable,  that  the 
constable  received  Welch  into  his  custodv,  and  conveved 
him  to  the  said  gaol,  together  with  the  warrant,  and  de- 
livered the  warraitt  to  the  defendant,  and  tendered  and 
offered  to  deliver  Welch  at  the  said  gaol  to  the  defend- 
ant to  be  received  &c.  (the  defendant  having  the  war- 
rant and  notice  of  the  contents),  and  requested  the 
defendant  to  receive  Welch  &c. ;  that  the  defendant  un- 
lawfully, &c.,  refused  to  receive  the  said  James  Welch 
into  his  custody  in  the  said  gaol,  or  to  admit  him  into 
the  said  gaol,  in  wilful  and  contemptuous  disobedience 
of  the  said  warrant,  and  against  the  peace  &c. 

The  second  count  was  for  refusing  to  receive  prisoners 
committed  by  a  magistrate  of  Middlesex  for  trial  on  a 
charge  of  feloniously  stealing. 

The  third  count  was  for  refusing  to  receive  a  prisoner 
committed  by  a  magistrate  of  Middlesex  for  having  re- 

Q  2  fused 
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1837.      fused  to  enter  into  recognisance  and  find  sureties  to 
"      keep  the  peace. 

The  King  r 

against  The  fourth  count  was  for  refusing  to  receive  a  prisoner 

COFE.  '         1  c 

convicted  of  a  conspn^acy  at  the  general  sessions  of  the 
peace  for  the  county  of  Middlesex^  and  sentenced  to 
imprisonment  in  the  gaol. 

The  fifth  count  was  for  refusing  to  receive  a  prisoner 
convicted  before  a  justice  of  Middlesex  of  unlawfully 
selling  fireworks,  and  adjudged  to  forfeit  5/.,  which  he 
had  not  paid. 

Plea,  Not  Guilty. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Mid- 
dlesex sittings  after  Trinity  term  .1835,  the  following 
facts  appeared. 

Up  to  the  passing  of  stat.  4  G.  4.  c.  64?  {a\  Ne*wgate, 
which  is  situate  locally  in  the  city  of  London,  was  the 
gaol  both  for  the  county  of  Middlesex  and  for  the  city 
of  London,  which  last  is  a  county  within  itself :  and  the 
magistrates  of  Middlesex  had  the  power  to  commit  pri- 
soners to  Newgate  as  in  ordinary  cases  of  county  gaols. 
The  prison  itself  had  long  been  under  the  government 
of  the  Corporation  of  London  {b\  exercised  through  the 
Court  of  Mayor  and  Aldermen ;  and  the  Corporation 
repaired  and  altered  the  gaol,  paid  the  salaries  of  the 
officers,  who  were  all  appointed  by  them,  and  maintained 
the  prisoners.  The  Middlesex  magistrates  neither  visited 
the  prison,  nor  interfered  with  its  government.  Stat. 
4  G.  4.  c.  64.  {a)  received  the  royal  assent  10th  My  1823. 

(a)  "  For  consolidating  and  amending  the  Laws  relating  to  the  build- 
ing, repairing  and  regulating  of  certain  Gaols  and  Houses  of  Correction 
in  England  and  Wales.'* 

(b)  The  custody  of  Newgate  was  granted  fo  the  corporation  by  a  royal 
charter  of  25th  Mai/,  1  H,  4. 


On 
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On  6th  July  1826,  the  Court  of  Mayor  and  Alder-  1837. 
men  made  an  order,  reciting  part  of  sects.  4  and  1 3  of  j^JkT 
Stat.  4  G.  4.  c,  64.,  and  proceeding  as  follows.  "  And  agaimt 
whereas  this  Court,  upon  due  consideration,  have  ascer- 
tained, and  do  hereby  ascertain  and  declare,  that  the 
class  of  prisoners,  to  which  the  gaol  of  Newgate  and 
every  part  thereof  shall  be  applicable,  shall  be  such 
prisoners  only  as  are  or  may  be  lawfully  committed  to 
or  detained  in  the  said  gaol  for  felonies,  either  before  or 
after  conviction  for  the  same,  and  for  no  other  crimes  or 
offences  whatever,  and  that  the  class  of  prisoners,  to 
which  the  Giltspur  Street  Compter  shall  be  applicable, 
shall  be  such  prisoners  as  are  or  may  be  lawfully  com- 
mitted to  or  detained  in  the  said  last-mentioned  prison 
for  misdemeanors,  together  with  such  other  prisoners 
as  have  been  usually  committed  to  or  detained  in  the 
said  prison  for  felonies  perpetrated  in  the  said  city  of 
London,  or  felons  apprehended  in  the  said  city  previous 
to  their  removal  to  the  session  of  gaol  delivery  of  New- 
gate,  or  of  the  gaols  of  the  respective  counties  wherein 
the  same  have  been  perpetrated,  for  trial,  and  for  all 
other  crimes  or  offences  under  the  degree  of  felony :  It  is 
therefore  ordered  by  this  Court,  by  virtue  of  the  powers 
and  authorities  contained  in  the  said  act  of  parliament, 
that  the  class  of  prisoners,  to  which  the  said  gaol  of 
Newgate  and  every  part  thereof  shall  be  applicable,  shall 
be  such  prisoners  only  as  are  or  may  be  lawfully  com- 
mitted to  or  detained  in  the  said  gaol  for  felonies,  either 
before  or  after  conviction  for  the  same;  and  it  is 
hereby  further  ordered  by  this  Court,  that  all  persons 
not  coming  within  the  said  class  or  description  of  pri- 
soners, who  may  lawfully  be  committed  to  or  detained 
in  the  said  gaol  of  Newgate,  be  removed,  in  pursuance 
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1837.       of  the  said  act,  to  the  house  of  correction  in  and  for  the 
The  King     ^^^^  ^^^^ '  hereby  further  ordered  by  this 

a^inst  Court  that  the  class  of  prisoners,  to  which  the  Giltspur 
Street  Compter  shall  be  applicable,  shall  be  such  pri- 
soners as  are  or  may  be  lawfully  committed  to  or  de- 
tained in  the  said  last-mentioned  prison  for  misdemean- 
ors, together  with  such  other  prisoners  as  have  been 
usually  committed  to  or  detained  in  the  said  prison  for 
felonies  perpetrated  in  the  said  city,  or  felons  appre- 
hended in  the  said  city  previous  to  their  removal  to  the 
session  of  gaol  delivery  of  Newgate,  or  of  the  gaols  of 
the  respective  counties  wherein  the  same  have  been 
perpetrated,  for  trial,  and  for  all  other  crimes  or  offences 
under  the  degree  of  felony." 

Notice  of  this  order  was  served  on  the  defendant. 
The  evidence  failed  to  connect  the  defendant  with  the 
offence  charged  in  the  second  count,  and  the  defendant 
was  acquitted  as  to  that  count ;  and,  as  to  the  other 
counts,  his  Lordship  directed  a  verdict  of  Guilty,  reserv- 
ing leave  to  the  defendant  to  move  to  enter  a  verdict  of 
Not  Guilty.  In  Trifiity  term  1835,  Sir  John  Campbell, 
Attorney-General,  obtained  a  rule  accordingly. 

Erie  now  shewed  cause  [a).  The  question  is  whether 
the  order  of  the  Court  of  Mayor  and  Aldermen  can  be 
supported.  By  sect.  2  of  stat.  4  G.  4.  c,  64.,  there  is 
to  be  a  common  gaol  for  every  district  in  the  nature  of 
a  county  :  existing  jurisdictions,  as  to  the  power  of  com- 
mittal, are  left  unchanged.  Sect.  4  directs  the  classifi- 
cation of  prisoners  by  the  justices  at  quarter  sessions. 
Sect.  10   prescribes  certain  regulations   of  prisons. 


{a\  Before  Lord  Denman  C.  J.,  Williams  and  Coleridge  Js. 

Sect. 
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Sect.  12  gives  power  to  the  Court  of  Mayor  and  Alder-  1837. 
men.  so  far  as  respects  the  prisons  within  London  and  .   

.  ^  n       '      ■  n  ,  The  Kin 

Its  liberties,  and  five  justices,  so  lar  as  respects  other  against 
prisons,  to  make  new  orders.    Sect.  13  gives  the  Court 
of  Mayor  and  Aldermen  the  power,  as  to  prisons  in 
London^  which  is  possessed,  under  the  act,  by  justices  of 
peace  at  quarter  sessions  elsewhere ;  leaving,  in  fact, 
the  power  as  it  stood  before  the  act.    Rex  v.  Gough  [a) 
is  an  instance  of  a  place,  lying  within  the  limits  of  a 
liberty,  being  in  the  county  at  large  for  other  pur- 
poses.   Such  a  distinction  is  common ;  and  sect,  48  of 
the  act  now  under  consideration  shews  that  gaols,  stand- 
ing within  the  limits  of  one  jurisdiction,  might  still  con- 
tinue to  be  the  gaols  for  districts  within  another.  The 
power  of  committal  must  be  therefore  as  it  stood  before 
the  act :  that  is,  the  magistrates  of  Middlesex  may  com- 
mit to  Newgate,    The  Court  of  Mayor  and  Aldermen 
may  make  regulations  affecting  the  right  of  committing 
London  prisoners ;  but  that  is  the  utmost  extent  of 
their  power.    The  power  of  the  magistrates  of  Middle- 
sex, with  respect  to  Newgate,  has  been  recognised  by 
the  legislature,  by  implication,  in  the  Central  Criminal 
Court  Act,  Stat.  4  &  5      4.  c,  36,  the  tenth,  eleventh, 
and  fourteenth  sections  of  which  contain  regulations  as 
to  the  prisoners  from  Essex,  Kent,  and  Surrey,  who  are 
confined  in  Newgate  under  the  act,  while  there  is  no 
regulation  respecting  those  from  Middlesex,  though  the 
act  extends  to  the  whole  of  that  county,  because  the 
former  powers  were  considered  sufficient.    If  the  Court 
of  Mayor  and  Aldermen  have  the  power  contended  for, 
they  might  exclude  prisoners  for  felony,  or  indeed  all 
offences,  from  Newgate.    Giltspur  Street  Compter,  to 

(a)  2  Doitg,  191. 

Q  4  which 
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1837.       which  the  order  directs  the  prisoners  for  misdemeanor 
to  be  carried,  is  only  a  London  prison. 

The  King  ^  ^ 

against 

Sir  John  Campbell,  Attorney-General,  contra.  If  this 
order  be  not  valid,  the  Court  of  Mayor  and  Alder- 
men have  no  power  at  all  to  classify  the  prisoners ;  and 
Stat.  4  G.  4.  c,  64.  is,  as  to  Newgate,  altogether  useless. 
It  is  not  pretended  that  the  magistrates  of  Middlesex 
have  a  concurrent  jurisdiction  with  the  Court:  there- 
fore the  power  claimed  exists,  or  there  is  no  power 
at  all.  \_Coleridge  J.  Under  sect.  4  the  orders  for 
classification  are  to  be  signed  by  the  chairman  of  the 
sessions,  and  notified  by  the  clerk  of  the  peace  to  the 
justices.  Can  the  order  of  the  Court  of  Mayor  and 
Aldermen  be  sent  to  the  justices  of  another  jurisdic- 
tion ?]  In  each  particular  case,  the  provision  must  be 
followed  as  far  as  it  is  applicable ;  and  it  appears  to  be 
directory  only.  The  service  on  the  keeper  presents  no 
difficulty.  {^Coleridge  J.  May  not  the  result  be  that  the 
Middlesex  magistrates  may  regulate  the  classification  as 
to  Middlesex  prisoners,  and  the  Court  of  Mayor  and 
Aldermen  as  to  London  prisoners  ?]  That  is  contrary 
to  the  express  enactment  of  sect.  13,  which  gives  the 
whole  power  to  the  Court  of  Mayor  and  Aldermen. 
And  this  might  lead  to  the  absurdity  of  placing  prisoners 
for  Middlesex  misdemeanors  with  prisoners  for  London 
felonies,  and  the  like.  Sect.  48  is  inapplicable ;  it  merely 
provides  that  the  county  gaol  shall  be  considered  part 
of  the  county  at  large :  that  means  the  gaol  which  is  the 
gaol  of  the  county  exclusively,  and  under  the  sole  juris- 
diction of  the  county  magistrates.  The  provisions  of 
stat.  4  &  5  4.  c.  36.  leave  the  power  of  the  magis- 
trates as  before.    [Lord  Denman  C.  J.    Does  not  this 

order 
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order  throw  the  expense  of  maintaining  prisoners  upon 
other  parties?]  If  so,  that  must  be  presumed  to  have 
been  in  the  contemplation  of  the  legislature. 

Cur.  adv.  mlt. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  this  term 
(January  Slst),  delivered  the  judgment  of  the  Court. 

This  was  an  indictment  against  the  defendant,  as 
keeper  of  the  gaol  of  Newgate^  for  refusing  to  receive  a 
prisoner  committed  by  a  justice  of  peace  of  the  county 
of  Middlesex^  charged  with  a  misdemeanor. 

The  gaoi  of  Newgate  is  the  county  gaol  of  Middlesex, 
and  the  justices  of  peace  of  that  county,  before  and  until 
the  year  1826,  had  been  in  the  habit  of  committing 
persons  charged  with  felonies  and  misdemeanors  to  that 
gaol.  The  same,  however,  is  locally  situated  within  the 
limits  of  the  city  of  London,  and  has  always  been  under 
the  control  and  direction  of  the  Court  of  Mayor  and 
Aldermen,  the  justices  of  the  peace  of  the  county  of 
Middlesex  never  having  visited,  nor,  except  as  was  before 
mentioned,  in  any  manner  interfered  therewith.  In  the 
year  1826,  the  Court  of  the  Mayor  and  Aldermen  made 
an  order  excluding  from  the  said  gaol  prisoners  com- 
mitted upon  a  charge  of  misdemeanor,  in  obedience  to 
which  the  defendant  acted,  and  the  validity  of  which 
raises  the  present  question,  which  depends  upon  the 
construction  of  stat.  4  G.  4.  c.  64. 

That  act  had,  for  its  objects,  as  by  the  recital  and 
provisions  appears,  the  regulation  of  gaols  and  houses 
of  correction,  and,  particularly,  the  classification  of  pri- 
soners therein,  those  provisions  expressly  extending  (by 
sect.  2)  to  the  gaols  and  houses  of  correction  in  the 
city  of  London,    By  sect.  4,  justices  of  peace  for  the 

counties 
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1837.      counties  and  places  to  which  the  act  refers,  "  shall,  by 

~~  orders  to  be  made  for  that  purpose,  ascertain  and  de- 
he  King  ^  ^ 

against       clare  to  what  class  or  classes  of  prisoners  every  such 

COPJE. 

gaol,  house  or  houses  of  correction,  or  any  part  or 
parts  of  any  of  them  respectively,  shall  be  applicable." 
This  material  section,  we  think,  must  be  understood  as 
applying  to  cases  where  the  jurisdiction  and  power  of 
committal  were  fully  known  and  understood,  and  not 
as  in  any  degree  interfering  therewith. 

It  is  also  further  provided,  in  this  same  section,  that 
the  order  before  referred  to  shall,  in  each  case,  "  be 
signed  by  the  chairman  of  such  sessions,  and  shall  be 
notified  by  the  clerks  of  the  peace  to  the  several  justices 
of  the  peace  in  every  such  county,  riding  or  division, 
district,  city,"  &c. ;  a  provision  obviously  applicable  to 
one  and  the  same  jurisdiction,  and  which,  in  the  present 
instance,  could  not  have  been  complied  with. 

Sect.  12  enacts,  that  it  shall  be  lawful  for  the  Court 
of  Mayor  and  Aldermen  of  the  city  of  London^  so  far  as 
the  prisons  within  it  are  concerned,  and  for  five  justices 
of  peace  at  their  quarter  sessions  respectively,  so  far  as 
regards  prisons  *within  their  respective  jurisdictions^  whe- 
ther the  same  be  county,  riding,  division,  or  other 
place,  to  make  such  further  rules  as  to  them  may  seem 
expedient,  subject  to  approval  as  therein  is  provided. 

In  this  section,  also,  which  is  in  pari  materia  with  the 
4th,  and  only,  as  it  were,  a  continuance  of  its  powers  to 
future  time,  the  same  observation  applies  with  respect  to 
jurisdiction.  That  seems  to  be  assumed  as  fixed  and 
settled.  The  Court  of  the  Mayor  and  Aldermen  in  the 
city  of  London^  and  justices  of  peace  at  their  several 
courts  of  quarter  sessions,  are  coupled  together  in  the 
description  of  their  functions  and  powers.    And,  with 

respect 
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respect  to  the  latter  (justices  in  their  respective  courts  1837. 
of  quarter  sessions),  their  power  is  expressed  to  be     j^e  Kino 
"  within  their  respective  jurisdictions and  certainly  against 

Cope. 

they  could  make  no  rules  which  would  have  the  effect 
of  enlarging  their  own  jurisdiction  or  abridging  that  of 
others. 

It  is  also  observable  that  the  effect  of  this  order  is  to 
transfer  the  expense  of  keeping  prisoners  committed  for 
trial,  upon  a  charge  of  misdemeanor,  from  the  city  of 
London,  which  heretofore  defrayed  it,  to  the  county  of 

Middlesex, 

Then  follows  the  thirteenth  section,  upon  which  a 
good  deal  of  reliance  was  placed.  That  provides  ex- 
pressly, that  all  the  powers  given  by  the  act  to  justices 
of  peace  at  their  several  courts  of  quarter  sessions  shall 
be  exercised,  within  the  city,  by  the  Court  of  Mayor 
and  Aldermen,  and  not  by  them  as  magistrates  at  the 
court  of  quarter  sessions  for  the  said  city.  We  think, 
however,  that  this  section  can  only  be  understood  as 
formally  recognising  the  general  authority  of  the  Court 
of  Mayor  and  Aldermen,  leaving  their  power,  in  the 
particular  now  under  our  consideration,  untouched.  It 
may  be  clear  that  the  authority  to  make  this  order,  if  it 
existed  any  where,  was  vested  in  the  Court  of  the 
Mayor  and  Aldermen;  that,  however,  obviously  leaves 
the  question  of  their  authority  as  it  stood  before. 

Upon  the  whole,  it  is  certain  that  the  jurisdiction  of 
the  justices  of  peace  of  the  county  of  Middlesex  is  not 
directly  taken  away ;  and  we  think  that,  when  another, 
and,  generally,  consistent  purpose  is  apparent  in  the  act 
of  parliament,  it  would  be  too  much  to  attribute  to  it, 
upon  doubtful  implication,  so  large  and  extensive  a 
collateral  effect. 

We  will  only  add,  in  conclusion,  that,  although  the 

mode 
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The  King 
against 
Cope. 


1837.  mode  of  classing  to  be  enforced  by  the  order  in  ques- 
tion (and  which  is  rather  the  classing  of  prisons  than 
prisoners)  may  not  be  practicable,  if  persons  charged 
with  misdemeanor  be  admitted  into  the  gaol  of  Newgate, 
it  does  not  follow  that  there  might  not  be  a  classification 
of  prisoners  therein,  though  such  persons  should  be 
admitted. 

Rule  discharged. 


The  King  against  Marsh. 

JNDICTMENT  for  misdemeanor,  in  procuring  one 
Joseph  Moor  to  personate  a  voter  at  an  election  of 
councillors  for  the  borough  of  Dover  («).  The  bill  was 
found  at  the  general  sessions  of  the  peace  for  the  town 
and  port  of  Dover,  in  February  1836.  The  defendant 
having  pleaded  and  traversed,  the  indictment  was,  at  his 
instance,  removed  by  certiorari;  and,  on  the  trial  before 
Lord  Abiriger  C.  B.,  at  the  Maidstone  Summer  assizes 
1836,  the  defendant  was  found  guilty.  In  Michaelmas 
term  1836  ib),  Sir  J".  Campbell,  Attorney-General,  moved 


Monday, 
January  23cl. 

A  grand  jury 
must  not  con- 
sist of  more 
than  twenty- 
three. 

If  more  than 
twenty-three 
have  been 
sworn  and  have 
found  a  bill, 
the  Court  will 
not,  on  that 
account,  quash 
the  indictment 
after  the  de- 
fendant has 
removed  it  by 
certiorari,  gone 
to  trial,  and 
been  convicted. 

The  caption  of  the  indictment  on  which  the  defendant  had  been  convicted  as  above,  was 
drawn  up  by  the  clerk  of  the  peace  from  the  minutes  of  sessions,  and  returned  with  the 
indictment  to  the  Crown  Office.  It  stated  the  presentment  to  be  made  by  the  oaths  of 
A.  B.,  C.  D.,  &c.  (naming  twelve  grand  jurors),  and  others,  good  and  lawful  men,  &c. 
A  rule  was  obtained  (with  a  view  to  a  writ  of  error)  calling  on  the  clerk  of  the  peace  to 
shew  cause  why  the  caption  should  not  be  amended  by  inserting  the  true  names  and 
number  of  the  grand  jury  sworn.  Proof  was  given  by  affidavit  that  the  real  number 
exceeded  twenty-three.  1  he  clerk  did  not  deny  this,  but  stated  that  he  had  no  minute 
or  recollection  of  the  names  or  number. 

Held,  that  the  caption  was  not  incorrect  in  omitting  to  state  the  number  and  all  the 
names  of  the  grand  jury ;  and  that,  under  the  circumstances,  no  alteration  could  be  made 
in  it;  and  the  defendant  received  judgment. 

The  Court  refused  to  receive  an  affidavit  from  a  grand  juryman  as  to  the  number  of 
grand  jurors  who  concurred  in  finding  the  bill. 

{a")  See  the  indictment  set  out  at  the  end  of  the  case. 
(6)  November  5th  1836.     Before  Lord  Denman  C.  J.,  Patteson, 
Williams,  and  Coleridge  Js. 

for 
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for  a  rule  to  shew  cause  why  the  indictment  should  not  1837. 
be  quashed,  on  the  ground  that  twenty- eight  grand     ^"j  ~ 
jurors  had  been  sworn,  that  twenty-five  were  in  the  against 
grand  jury  room  when  the  case  was  before  the  grand 
jury,  that  twelve  jurymen  voted  one  way,  and  twelve 
the  other,  the  twenty-fifth  not  voting.    These  facts  he 
proposed  to  shew  by  the  affidavit  of  the  foreman  of  the 
grand  jury,  which,  he  contended,  might  be  received,  the 
obligation  of  secrecy  extending  only  to  the  evidence  given 
by  witnesses  to  the  grand  jury.    On  this  point,  he  cited 
Si/kes  V.  Dunbar  (<z),  and  contended,^  further,  that  the 
obligation  of  secrecy  could  not  extend  so  far  as  to  defeat 
the  ends  of  justice;  Christianas  note  to  4!  Bla,  Com.  126. 

The  Court  intimated  that  the  facts,  as  to  the  number 
of  grand  jurymen  who  were  sworn,  if  properly  brought 
before  them,  were  a  sufficient  ground  for  a  rule  nisi  ; 
but  said  that  they  could  not  act  upon  the  grand  jury- 
man's affidavit  of  what  passed  in  the  grand  jury  room. 
The  Attorney- General  then  proposed  to  establish  the 
facts  necessary  for  the  rule  by  unobjectionable  affidavits; 
and  a  rule  nisi  was  granted,  to  be  drawn  up  on  filing 
amended  affidavits.  The  rule  was  drawn  up  accordingly. 

The  material  facts,  as  they  ultimately  appeared  on 
the  affidavits  for  and  against  the  rule,  were  that,  at 
the  sessions,  twenty-eight  persons  were  sworn  as  grand 
jurymen :  that  the  summoning  officer  had  returned 
thirty-one:  and  that  the  clerk  of  the  peace  swore  in  all 
those  who  presented  themselves  at  the  opening  of  the 
sessions,  as  the  case  excited  much  political  feeling  in 
the  borough,  and  he  wished  to  avoid  the  imputation  of 
having  selected  jurors.    The  recorder,  in  charging  the 


(a)  Selw.  N.  P.  1091 ,  (ed.  9.)- 


grand 
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grand  jury,  recommended  that  two  of  the  grand  jurors, 
for  reasons  which  he  stated,  applying  to  them  indi- 
vidually, should  not  act  in  respect  of  this  bill.  After 
the  grand  jury  had  retired,  the  foreman  came  into  court 
and  asked  the  recorder  if  it  was  necessary  that  they 
should  be  unanimous  in  finding  this  bill.  The  recorder 
said  that  it  was  not,  but  that  twelve  at  least  must  con- 
cur; and  shortly  afterwards  the  bill  was  brought  in  "  a 
true  bill."  The  recorder  was  not  informed  that  more 
than  twenty-three  grand  jurymen  had  been  sworn. 

Piatt  and  Adolphiis,  in  last  Michaelmas  term  [November 
21st),  shewed  cause.  First,  the  fact  that  more  than  the 
usual  number  were  sworn  on  the  grand  jury  does  not 
vitiate  the  indictment.  It  is  sufficient  that  twelve  found 
the  bill.  An  indictment  is  "  an  accusation  found  by  an 
inquest  of  twelve  or  more  upon  their  oath ; "  Co,  Litt. 
126  b.  In  2  HaWs  P.  C,  154?  it  is  stated  that  the 
sheriff,  on  precept  to  him,  is  to  return  twenty-four  or 
more  persons,  out  of  whom  the  grand  inquest  is  to  be 
taken  and  sworn;  and  at  p.  161  it  is  said  that,  "  if 
there  be  thirteen  or  more  of  the  grand  inquest,  a  pre- 
sentment by  less  than  twelve  ought  not  to  be ;  but  if  there 
be  twelve  assenting,  though  some  of  the  rest  of  their  num- 
ber dissent,  it  is  a  good  presentment."  In  Com,  Dig.,  In- 
dictment, (A),  an  indictment  is  stated  to  be  an  accusation, 
"  found  by  a  proper  jury  of  twelve  men and  the  same 
definition  (as  to  number)  is  given  in  4<  Hawk.  P.  C.  1. 
Book  2.,  c.  25.  [a).  In  4  Bla.  Com.  306  it  is  said  that, 
"  to  find  a  bill,  there  must  at  least  twelve  of  the  jury 
agree ; "  and  no  man  can  be  convicted  at  the  suit  of 
the  King  of  any  capital  offence,  unless  by  the  unanimous 


1837. 


The  King 
against 
Marsh. 


(a)  7th  edit.     By  Leach. 


voice 
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voice  of  twenty-four  of  his  equals  and  neighbours:  that  1837. 
is,  by  twelve,  at  least,  of  the  grand  jury,  in  the  first  place,  ^"J  ^ 
assenting  to  the  accusation  ;  and  afterwards  by  the  whole  against 

T-»      •/>        1        p   1  1  •  •  Marsh. 

petit  jury.  "  But  if  twelve  or  the  grand  jury  assent,  it 
is  a  good  presentment,  though  some  of  the  rest  dis- 
agree." And  in  14^  Vin,  Abr,  377.  Indictment,  (H.  9), 
pi.  5.,  it  is  said  that  the  caption  ought  to  shew  that  the 
indictors  "  were  twelve  in  number."  It  is  true  that  in 
4i  Bac.  Abr,  295,  tit.  Indictments  {a),  an  indictment  is 
said  to  be  an  accusation  by  the  oaths  of  twelve  men 
[at  least,  and  not  more  than  twenty-three] ; "  but  the 
only  authority  given  for  the  last  proposition  is  a  dictum 
in  2  Burrow  (b),  by  Lord  Mansfield,  who,  upon  being 
told  that  it  was  proposed  to  swear  in  fourscore  grand 
jurymen  for  the  purpose  of  their  joining  in  an  address 
to  the  Crown,  and  that  the  Master  of  the  Crown  Office 
objected  to  the  swearing  of  more  than  twenty-three,  said 
that  "  it  would  be  monstrous  to  swear  fourscore ;  and 
that  the  officer  could  not  properly  swear  more  than  three 
and  twenty."  But  that  is  rather  an  anecdote  than  a 
judicial  decision.  No  question  was  before  the  Court, 
and  no  argument  took  place.  Lord  Mansfield  merely 
expressed  his  approbation  of  something  suggested  by 
the  Master.  That  suggestion  was  grounded  on  reasons 
of  convenience ;  but  it  does  not  follow  from  those  that 
an  indictment  found  by  more  than  twenty-three  is  bad. 
{Coleridge  J.  In  4  Bla,  Com.  302,  it  is  said  that  grand 
jurors  are  sworn,  "to  the  amount  of  twelve  at  the  least, 
and  not  more  than  twenty-three,  that  twelve  may  be 
a  majority."]  No  authority  is  cited  for  the  limitation 
of  number;  nor  has  any  been  found,  except  the  dictum 
in  Burrow, 

(a)  7th  ed.  (6)  2  Burr.  1088. 

But 
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1837.  But,  further,  this  objection,  if  valid,  went  to  the  juris- 

'   ~      diction  of  the  Court,  and  should  have  been  taken  by 

The  King 

against       plea  in  abatement.    The  indictment  here  is  sufficient  in 

Marsh, 

itself,  found  (except  for  this  objection)  before  a  com- 
petent tribunal,  pleaded  to,  and  removed  by  the  de- 
fendant; he  has  put  himself  on  his  trial  and  been  con- 
victed. If  the  Court,  under  these  circumstances,  vi^ere 
to  quash  the  indictment,  what  ground  for  that  act  would 
appear  on  the  proceedings  ?  {^Coleridge  J.  Would  not 
it  appear  on  the  record  that  the  indictment  was  found  by 
a  grand  jury  of  more  than  twenty-three?]  The  record, 
as  usually  made  up,  would  not  shew  that.  \^Colendge  J. 
In  the  form  given  in  p.  i.  of  the  Appendix  to  4<  Bla, 
Com,,  the  names  of  the  grand  jurors  are  set  out.  Lord 
Denman  C.  J.  The  officers  of  the  Court  say  that  an 
indictment,  when  removed,  comes  to  the  Crown  Office 
with  the  names  of  the  grand  jurors  in  the  caption,  but 
that  the  practice,  in  making  up  the  record  at  the  Crown 
Office,  is  to  state  merely  that  the  presentment  is  "  by 
the  oaths  of  twelve  jurors,  good  and  lawful  men,"  not 
giving  any  names  (<?).]  The  defendant  has  waived  his 
remedy  by  neglecting  to  plead  in  abatement.  It  would 
be  very  dangerous  to  say,  upon  the  facts  here  stated  on 
affidavit,  that  the  bill  was  not  found  by  twelve  prohi  et 
legales  homines,  [Lord  Denman  C.  J.  In  14  Vin,  Abr, 
375,  Indictment,  (H.  7),  pi.  3.  in  marg.,  it  is  said  that, 
' '  If  a  person  tried  upon  such  indictment "  (found  by  an 
improper  jury)  "  takes  no  such  exception  before  trial, 
it  may  be  doubtful  whether  he  may  do  it  afterwards ; 
unless  it  can  be  verified  by  the  records  of  the  same 
Court,  as  by  an  outlawry  of  one  of  the  indictors  in  such 

(a)  The  nisi  prius  record  was  so  made  up  in  the  present  case.  See 
Rex  V.  Ayletty  p.  247,  note  (a),  post. 

Court." 
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Court."  («)    It  would  seem,  therefore,  that  a  plea  in  1837. 
abatement  is  not  the  only  remedy.]   In  14  Vin,  Abr,  374, 

.  .  The  King 

*  Indictment,  (H.  7),  pi.  l.jlin  marg.,  it  is  laid  down  that  "  a  against 

*  .  Marsh. 

person  arraigned  upon  an  indictment  taken  contrary  to 
the  purview  of  the  statute  "  11^.  4.  c,  9.,  "  may  plead 
such  matter  in  avoidance  of  the  indictment,  and  also  plead 
over  to  the  felony."  This,  therefore,  is  the  proper  re- 
medy, even  if  an  indictment  were  found  by  outlawed 
persons,  or  aliens;  though  the  statute  enacts  that  all 
indictments  made  contrary  thereto  shall  be  "  void,  re- 
voked, and  for  ever  holden  for  none."  In  the  Case  of  Dr. 
Sheridan  and  Others  (6),  in  the  Court  of  King's  Bench 
in  Ireland,  an  attempt  was  made  to  challenge  grand 
jurors  as  they  came  to  be  sworn ;  the  Court  held  that 
this  could  not  be  done,  being  of  opinion  that  the  proper 
course  was  to  take  the  objections  by  plea  in  abatement ; 
and  such  pleas  were  accordingly  pleaded,  and  discussed 
on  demurrer.  \Coleridge  J.  Might  not  the  matter  here 
relied  upon  be  taken  advantage  of  as  error  in  fact  ?  In 
that  case  it  would  be  unnecessary  to  quash  the  in- 
dictment ?] 

Sir  J,' Campbell,  Attorney-General,  and  Channell, 
contra.  It  would  be  very  unsafe  to  hold  that  a  grand 
jury  might  amount  to  any  number,  and  yet  that  the 
finding  of  twelve  might  bind  them.  The  difficulties 
that  would  arise  from  such  a  state  of  things  are  avoided 
by  limiting  the  number  to  twenty-three.  [Lord  Den- 
man  C.  J.  The  Court  has  no  doubt  that  twenty-three 
is  the  limited  number.  It  is  a  matter  of  practice,  proved 
by  authorities  in  the  only  way  in  which  proof  can  be 

(a)  Citing  4  Hawh.  P.  C.  16.  Book  2.  c.  25.  s.  27.  (7tli  ed.) 
(6)  31  How.  St.  Tr,  545,  576. 

Vol,  VL  R  given 
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1837.      given  of  a  point  of  that  kind  which  has  been  undis- 
The  King     P^ted.    But  we  wish  you  to  direct  your  attention  to  the 
against      manner  in  which  advantage  can  be  taken  of  an  error  on 

Marsh.  ° 

this  point.]  It  may,  then,  be  taken  that  the  indictment 
is  a  nullity.  That  being'so,  the  failure  is  not  matter  in 
abatement;  the  objection  is  that,  the  indictment  being 
null  and  void,  there  could  be  no  trial  upon  it.  In 
4  Hawk,  P.  C.  499.,  book  2.  c.  50.  s.  3.  (a),  it  is  said, 
"  Also  it  seems  agreed,  that  any  judgment  whatsoever 
given  by  persons  who  had  no  good  commission  to  pro- 
ceed against  the  person  condemned,  may  be  falsified  by 
shewing  the  special  matter  without  writ  of  error,  because 
it  is  void ;  as  where  a  commission  authorises  to  proceed 
on  an  indictment  taken  before  B.,  C.  and  twelve 
others,  and  by  colour  thereof,  the  commissioners  pro- 
ceed on  an  indictment  taken  before  eight  persons  only : " 
and  3  Inst,  231,  and  Plowd,  392  {b)  are  cited.  The 
present  case  falls  within  that  observation  :  the  indict- 
ment is  as  if  it  had  been  found  by  ten  only ;  and  the 
Court,  on  motion,  and  on  information  of  the  facts,  will 
quash  it,  and  not  insist  that  the  objection  should  have 
been  taken  by  plea,  or  that  a  writ  of  error  should  be 
brought.  In  Rex  v.  Dickinson  {c)  it  was  found,  after 
conviction,  that  the  witnesses  had  attended  before  the 
grand  jury  without  being  sworn.  BayleyZ.^  who  had 
tried  the  prisoner,  thought  the  objection  came  too  late 
after  conviction ;  but  he  referred  the  matter  to  the  Judges, 
and  they  recommended  a  pardon.  The  defective  proceed- 
ing before  the  grand  jury  was  not  considered  as  matter 
of  error,  though  it  might  have  been  argued,  as  was 
observed  here,  that  error  in  fact  could  be  assigned.  In 

(a)  7th  ed.  (6)  Earl  of  Leicester  \.  Heydon. 

(c)  Buss.  4;  Ry,  401. 

Rex 
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Bex  V.  The  Justices  of  Middlesex,  In  re  Bowman  (a),  1837. 
where  the  grand  jury,  at  the  Middlesex  sessions,  found  ^ 
a  bill  on  a  day  when  there  had  been  no  regular  sitting  against 

^  .  Mabsh, 

of  justices,  and  the  defendant  was  afterwards  convicted, 

this  Court  assisted  him,  on  motion,  in  obtaining  a  record 
of  the  proceedings,  to  be  used  as  he  should  think  ex- 
pedient. [Lord  Denman  C.  J.  referred  to  Itohert  Scar- 
let'* s  Case,  fourth  point  (h) ;  and  Coleridge  J.  to  Rex  v. 
Tremearne  (c).] 

Lord  Denman  C.  J.  No  authority  has  been  ad- 
duced which  shews  that  the  Court  is  bound  to  quash 
this  indictment.  The  mistake  now  insisted  upon  may 
or  may  not  appear  in  the  caption  of  the  indictment ;  and 
the  defendant  may  or  may  not  have  known  of  it  in  time 
to  take  the  objection  at  an  earlier  period.  If  the  caption 
is  wrong,  error  may  be  assigned  in  law;  if  no  fault 
appears  in  the  caption,  there  may  be  ground  for  assign- 
ing error  in  fact :  or  if  it  should  prove  that  there  is  any 
reason  for  moving  to  arrest  the  judgment,  that  course 
is  open.  But,  in  the  absence  of  all  authority  for  quash- 
ing this  indictment,  the  defendant,  after  having  pleaded, 
removed  the  case  by  certiorari,  and  gone  to  trial,  is  not 
entitled  to  have  this  rule  made  absolute. 

Patteson  J.  After  plea  and  conviction,  we  ought 
to  have  some  authority  shewn  for  quashing  the  indict- 
ment on  this  or  any  other  ground.  The  defendant 
may  have  grounds  for  moving  in  arrest  of  judgment, 
or  for  bringing  error  in  law  or  in  fact. 

(o)  6B.^  Ad,  1113.  (6)  12  nep.  99. 

(c)  6B,^C,  254. 

R  2  Williams 
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1837.         Williams  and  Coleridge  Js.  concurred. 
^— ^  Rule  discharged. 

against 
Marsh. 

The  Court  deferred  passing  judgment,  in  order  that 
the  defendant  might  have  time  to  ascertain  what  state^ 
ment  appeared  on  the  record  as  to  the  number  of  grand 
jurors.  In  this  term.  Sir  J,  Campbell^  Attorney-General, 
obtained  a  rule  calling  on  the  prosecutor  and  the  town 
clerk  of  Dover  to  shew  cause  why  the  caption  or  return 
made  to  the  writ  of  certiorari  in  this  prosecution  should 
not  be  amended  by  inserting  therein  the  names  and 
number,  or  the  names  and  additions,  of  the  grand  jury 
sworn  at  the  sessions  at  which  this  indictment  was  found, 
according  to  the  truth  of  the  fact :  and  why  the  roll  in 
the  treasury,  and  also  the  record  of  nisi  prius,  should  not 
be  amended  as  to  the  said  caption  or  return,  by  making 
the  same  agree  with  the  said  caption  or  return  so 
amended.  It  was  stated,  in  support  of  this  rule,  that 
the  office  copy  of  the  indictment,  obtained  from  the 
Crown  Office  by  the  agent  for  the  defendant,  did 
not  originally  contain  an  exact  copy  of  the  caption, 
inasmuch  as  the  names  of  the  grand  jurors  were  not 
mentioned  in  it,  but  that,  since  the  last  term,  the  office 
copy  had  been  amended,  "  and  the  caption  inserted  as 
returned  by  the  clerk  of  the  peace  to  the  Cro^n  Office." 
The  caption  stated  that,  at  a  general  session  of  the 
p,eace,  &c.,  on  &c.,  before  &c.  (the  mayor  and  justices 
of  Dover),  "  by  the  oaths  of  William  Standen,  foreman," 
&c.  (stating  the  names  of  twelve  grand  jurors  in  all), 
"  and  others,  good  and  lawful  men  of  the  town  and  port 
aforesaid  "  &c.,  sworn  and  charged  to  inquire  for  our  said 

Lord 
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Lord  the  King  Sec,  it  stands  presented  that  the  bill  of  1837. 
indictment  to  this  schedule  annexed  against  John  Marsh  ' 

°  The  KiNa 

is  a  true  bill.    (The  indictment  was  annexed  to  this  against 

Marsh. 

caption.)  Affidavits  were  put  in  to  shew  the  number  of 
of  grand  jurymen  sworn,  and  (by  alleged  declarations 
of  the  foreman  made  in  Court  on  the  day  after  the  in- 
dictment was  found)  how  many  concurred  in  the  find- 
ing. Mr.  Ledger^  the  town  clerk  and  clerk  of  the  peace 
of  Dover  (and  who  held  those  offices  at  the  time  in  ques- 
tion) deposed  that  he  swore  the  grand  jury:  that  the 
minutes  of  the  session,  which  had  been  shewn  by  him  to 
the  defendant's  solicitor,  did  not  contain  any  mark 
specifying  who  were  sworn  on  such  grand  jury  and  who 
were  not,  and  that  he  therefore  could  not  ascertain 
therefrom,  and  did  not  know,  how  many  persons  he 
swore  on  such  grand  jury ;  nor  could  he  state  positively 
the  names  of  those  who  were  so  sworn :  that  the  sum- 
moning officer  returned  thirty-one  names  for  the  grand 
jury,  and  deponent  swore  all  who  presented  themselves 
at  the  commencement  of  the  session,  but  was  wholly 
unable,  for  the  reasons  aforesaid,  to  give  the  number. 
And  that,  even  if  the  materials  for  furnishing  what  the 
rule  required  were  within  his  power,  he  could  not  com- 
ply with  the  terms  of  the  rule,  the  record  having  been 
long  since  withdrawn  from  the  Court  of  which  he  was 
clerk  of  the  peace. 

Sir  JV,  W.  Follett  for  the  town  clerk,  and  Piatt  (with 
whom  was  Adolphus)  for  the  prosecutor,  now  shewed 
cause.  The  town  clerk  has  no  means  of  amending  the 
caption,  which  has  now  been  filed  in  this  Court ;  nor  is 

R  3  it 
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1837.  it  suggested  that  it  does  not  agree  with  the  record.  In 
p,   „        Salter  v.  Slade  (d)  this  Court  would  not  assume  that  a 

rhe  Kino  ^  ' 

against       return  (in  a  civil  case)  sent  up  from  a  court  of  record  at 

Marsh.  ^  '  ^ 

Poole  was  other  than  the  record  itself;  and  they  refused 
to  order  the  return  to  be  amended  by  the  record.  It 
does  not  appear  but  that  there  were  thirteen  jurymen 
concurring,  even  on  the  supposition  that  the  Court, 
at  this  step,  can  notice  the  fact  that  twenty-eight  were 
sworn  ;  for  the  caption  states  the  presentment  to  be  by 
twelve  jurymen  named  and  others,  {Piatt  was  stopped 
by  the  Court.) 

Sir  John  Campbell^  Attorney- General,  Thesiger^  and 
Channelly  contra.  In  P.ex  v.  Darley  Q))  the  return  to 
a  certiorari  was  amended  by  amending  the  caption  of 
the  indictment  according  to  the  truth  of  the  fact,  as 
shewn  by  affidavit;  and  the  entry  roll  in  the  treasury 
and  the  record  of  nisi  prius  were  amended,  as  to  the 
caption,  by  making  them  agree  with  the  caption  so 
amended.  The  rule  here  follows  that  precedent,  which 
agrees  with  P,ex  v.  Atkinson  (c).  The  Court  has  already 
decided  that  the  number  of  jurors  ought  not  to  have  ex- 
ceeded twenty-three :  the  Court  will  give  the  defendant, 
in  a  criminal  case,  an  opportunity  of  availing  himself  of 
the  error ;  and  there  is  no  other  way  than  that  now  sug- 
gested, unless  error  in  fact  might  be  assigned,  which  is 
an  inconvenient  proceeding.  After  the  caption  is  amended, 
there  may  be  a  motion  in  arrest  of  judgment.  [Lord  Den- 

(a)  lA.^E.  608.  (&)  4  East,  174. 

(c)  Note  {b)  to  Rex  v.  Barley,  4  East,  176.  S.  C,  more  fully,  in  note  (1) 
to  Faulkner's  Case,  1  Wms.  Saund.  249  a.  And  see  S.  C,  in  Crown  Cir- 
cuit Companion,  p.  410.  (9th  ed.). 

man 
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man  C.  J.     In  Rex  v.  Aylett  (a)  Buller  J.  thought  it  1837. 
unnecessary  to  amend  the  roll  by  inserting  the  names  ,^ 
of  the  grand  jurors.]    Taking  that  to  be  so,  it  shews  against 

Marsh. 

only  that  the  caption  is  not  now  erroneous  on  the  face 
of  it:  but  the  defendant  might  justly  claim  to  have 
the  fact  appear  as  it  took  place,  so  that  the  error  which 
has  been  committed  may  be  shewn  on  record.  If  it 
become  material  to  insert  the  names,  as  it  is  here,  the 
Court  will  amend,  as  appears  by  the  authorities  cited  in 
note  ( 1 )  to  Faulkner's  case  (5).  In  2  Hale's  P.C.167  (c),  it 
is  laid  down  that  the  caption  must  name  the  jurors  who 
present.  The  affidavit  of  the  town  clerk  is  evasive :  he 
denies  that  he  knows  how  many,  or  who,  were  sworn ;  but 
he  does  not  deny  that  he  knows  that  more  than  twenty- 
three  were  sworn.  [Coleridge  J.  Can  you  amend  a  record 
from  the  recollection  of  the  town  clerk  ?  Lord  Denman 
C.  J.  In  Hex  V.  I>arley  [d)  the  clerk  of  the  peace  at- 
tended with  his  minutes  in  court.]  The  minutes  are 
not  a  record :  they  go  no  further  than  memory.  It  is 
not  proposed  to  insert  any  thing  inconsistent  with  the 

(a)  Note  (6)  to  B,ex  v.  Barley ^  4  East,  176.    The  following  statement 
is  from  a  note  by  the  late  Mr.  Dealtry. 

The  King  against  Edwart)  Aylett.  Trinity 

Vacation, 

•*  The  defendant,  having  brought  a  writ  of  error,  assigned  for  error  the  ^'  ^'  '^^^^ 
several  objections  he  had  made  to  the  indictment  on  the  motion  in  arrest  of  ' 
judgment;  but,  in  the  printed  "  reasons,"  and  afterwards  in  the  argument, 
these  were  abandoned,  and  a  new  objection  insisted  upon,  viz.,  that  the 
copy  of  the  caption  on  the  record  did  not  contain  the  names  of  the  persons 
on  whose  oaths  the  indictment  was  found.  This  day  Mr.  Erskine  and 
Mr.  Wood  were  heard  for  the  defendant,  and  Mr.  Bearcrofi  and  Mr. 
Cowper  for  the  prosecutor,  when  the  House,  after  consulting  the  Judges, 
ordered  the  judgment  to  be  affirmed." 

(b)  1  JTms.  Saund.  249.  (c)  Part  2.  chap.  23. 

{d]  4Eastyl75,  note  (a).    And  see  Rex  \.  Atkinson,  in  note  (1)  to 
Faulkner  s  Case,  1  Jfms.  Saund.  250. 
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record  as  it  now  stands ;  but  only  to  make  it  more  pre- 
cise. The  town  clerk  is  not  to  be  allowed  to  set  up  a 
neglect  of  his  duty.  He  may  at  any  rate  specify  whether 
there  were  more  than  twenty-three  grand  jurors.  {Cole- 
ridge J.  There  is  but  one  caption,  which  aftervf^ards  is 
prefixed  to  each  indictment.]  Still,  when  the  caption  is 
so  prefixed  and  returned  with  the  indictment,  the  Court 
will  not  notice  that  it  is  a  transcript,  but  treat  the  whole 
as  a  record ;  Salter  v.  Slade  (a),  France  v.  Parry  (6). 
[Lord  Denman  C.  J.  Suppose  it  appears  that  what  we 
have  here  is  precisely  the  same  with  the  record  at  the 
sessions.]  Then  the  authorities  cited  shew  that  the  re- 
cord may  be  set  right.  The  rule,  if  inaccurate  in  form, 
may  be  moulded.  Rex  v.  The  Justices  of  Middlesex^  in 
re  Bowman  (c),  supports  this  application  in  principle. 
[Lord  Denman  C.  J.  I  know  that  much  doubt  was  felt 
in  that  case.]  It  is  a  judicial  decision,  so  far  as  concerns 
the  present  argument. 

Lord  Denman  C.  J.  This  rule  must  be  discharged. 
A  defendant  has  a  right  to  take  all  objections,  though  it 
does  not  follow  that  the  Court  will  assist  him*  But  we 
cannot  call  on  the  clerk  of  the  peace  to  amend  a  record, 
in  which  he  makes  a  regular  statement,  by  what  he  recol- 
lects ;  if  that  were  so,  it  might  be  demanded  that  all  the 
most  minute  and  trifling  particulars  of  the  proceeding 
should  be  inserted.  Lord  Hale^  in  the  passage  cited, 
says  that  the  jurors  who  present  should  be  named  in  the 
caption ;  but  he  does  not  say  that  the  omission  of  any 
names  beyond  twelve  would,  be  fatal;  on  the  con- 

(a)  lA.^E.  608.  {b)  \  A.  ^  E.  615. 

(c)  5B.  ^  Ad,  1113. 

trary,' 


1837. 


The  King 
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trary,  he  gives  a  good  reason  for  the  rule,  that  "  it 
may  be  the  presentment  was  by  a  less  number  than 
twelve,  in  which  case  it  is  not  good."  Here  twelve  are 
named,  which  satisfies  the  rule,  so  explained.  I  agree 
with  Buller  J.  that  the  insertion  of  the  names  is  not 
fiecessary.  As  to  Rea:  v.  The  Justices  of  Middlesex^  in  re 
Bowman  {a),  the  greatest  doubt  was  there  felt  whether  it 
was  necessary  to  take  further  steps;  but  it  was  con- 
sidered that,  if  advantage  was  to  be  taken  of  the  former 
proceeding,  that  ought  to  be  done  strictly  and  formally. 

Williams  J.  {b).  1  take  it  that  there  is  but  one  cap- 
tion for  the  whole  sessions,  whether  in  a  borough  or  a 
county,  and  that  from  this  each  particular  record  is 
made  up.  Here  we  have  a  return  giving  us  the  caption 
at  the  sessions.  In  Rex  v.  Fearnley  (c)  it  was  decided 
that,  on  a  demurrer  to  an  indictment,  objections  might 
be  taken  to  the  caption  as  well  as  to  the  body  of  the 
indictment.  If  there  be  no  caption  but  that  which  we 
have  here,  there  is  nothing  to  amend  by.  If  there  be 
more  to  return,  this  is,  at  any  rate,  not  the  proper  form 
of  remedy ;  but  I  cannot  say  that  there  appears  here  to 
be  any  thing  by  which,  according  to  any  authority,  the 
caption  can  be  amended. 

Coleridge  J.  I  agree  that  the  question  should  be 
put  on  a  general  principle.  At  sessions,  the  original 
general  caption  is  for  the  whole  proceedings.  The  in- 
dictment has  been  found,  and  removed.   Have  we  a  true 

(a)  5  5.  (f-  Ad.  Ills. 

(6)  Littledale  J.  was  absent  on  account  of  indisposition, 
(c)  1  T.  B,  316. 

transcript 
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1837.  transcript  or  not?  If  it  be  not,  that  might  be  stated; 
S~ir~      but  it  is  not  stated.    If  it  be,  then  the  town  clerk  has 

The  King  ' 

against  done  his  duty.  The  Defendant  says,  that  he  desires 
all  the  facts  to  appear.  But  where  are  the  facts  ?  It  is 
proposed  to  mould  the  rule;  but  no  moulding  will 
answer  the  purpose.  The  town  clerk  could  not  take 
on  himself  to  do  what  is  asked  for :  other  persons  must 
be  called  upon.  There  is  another  objection.  He  who 
calls  on  a  public  officer  to  make  an  amendment  must 
shew  something  to  amend  by.  The  law  attributes  to  a 
record  almost  absolute  verity,  and  for  good  reasons. 
But  what  strange  consequences  would  follow,  if  we  were 
to  hold  that  a  record  might  be  amended,  not  by  a  docu- 
ment written  at  the  time,  but  by  casual  information  sub- 
sequently obtained.  Would  the  town  clerk  have  been 
justified,  when  he  made  this  return  in  the  first  instance, 
in  adding  particulars  from  his  own  recollection  ?  If 
not,  can  he  make  the  addition  now  ?  On  the  ground, 
therefore,  that  there  is  nothing  to  amend  by,  this  rule 
must  be  discharged. 

Rule  discharged  {a). 

(a)  The  defendant  afterwards  received  judgment.  The  indictment 
was  as  follows. 

Town  and  port  of  Dover  in  the  county  of  ITent  and  the  liberties  thereof 
in  the  said  county,  to  wit.  —  The  jurors  &c.  present,  That,  after  the 
passing  of  a  certain  statute  made  and  passed  &c.  (the  Municipal  Cor- 
poration Act,  5&6W.4.  C.76.),  and  after  the  borough  of  Dover  in 
the  said  statute  mentioned,  and  being  in  the  county  of  ICenf,  and  within 
the  jurisdiction  of  this  Court,  had  been  duly  divided  into  three  several 
wards,  pursuant  to  the  provisions  of  the  said  statute,  to  wit  25th  Deceviber, 
6  JV,  4.,  a  certain  election  was  about  to  be  had  and  held,  under  and  by 
virtue  of  the  said  statute,  for  the  election  of  councillors  of  and  for  the  borough 
of  Z)oyer  aforesaid ;  that  certain  burgesses  of  the  said  borough  of  D., 
who  had,  according  to  the  provisions  of  the  said  statute,  been  registered 
for  one  of  the  said  wards  into  which  the  said  borough  of  D.  had  been  so 
divided  as  aforesaid,  to  wit  a  certain  ward  called  Pier  ward,  were  then 

and 
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and  there  lawfully  entitled  to  vote  at  such  election,"  to  elect  divers  to  1837. 

wit  six  persons  to  be  councillors  of  and  for  the  said  borough,  being  the   

number  duly  assigned  to  the  said  ward ;  that,  before  such  election  was  had  The  Kino 
and  held,  to  wit  on  the  day  and  year  aforesaid,  at  the  borough  of  D,  against 
aforesaid,  a  certain  list  of  the  burgesses  of  the  said  borough  of  J).,  in  the  Marsh. 
said  Pier  ward,  had  been  duly  made  and  published,  pursuant  to  the 
provisions  of  the  said  statute ;  that  the  said  list  of  burgesses  contained, 
amongst  other  names  and  things,  the  name  of  one  John  Moore,  he,  the 
said  John  Moore,  then  and  there  being  a  burgess  entitled  to  vote  at  such 
election  of  councillors,  in  respect  of  a  certain  house  of  the  said  John 
Moore,  situate  in  a  certain  street,  to  wit  Limekiln  Street,  within  the  said 
ward,  in  the  borough  of  D,  aforesaid :  and  the  said  John  MooTe  being 
accordingly  named  in  the  said  list  of  burgesses,  and  so  entitled  to  vote, 
according  to  the  provisions  of  the  said  statute,  one  John  Marsh,  late 
of  the  borough  of  Dover  aforesaid,  labourer,  well  knowing  the  premises, 
&c.,  heretofore,  to  wit  on  the  day  and  year  aforesaid,  at  &c.,  and  within 
the  jurisdiction  &c.,  unlawfully,  knowingly,  wilfully,  and  corruptly,  did 
incite,  solicit,  persuade,  and  instigate  one  Joseph  Moor,  falsely,  fraudu- 
lently, and  unlawfully,  to  personate  the  said  John  Moore,  and  then  and 
there  falsely,  fraudulently,  and  unlawfully,  to  subscribe  the  name  of  the 
said  John  Moore  to  a  certain  paper  writing,  purporting  to  be  a  voting 
paper,  and  purporting  to  contain  the  christian  names  and  surnames  of  the 
persons  for  whom  the  said  John  Moore  was  desirous  to  vote,  to  wit  at 
such  election,  with  their  respective  places  of  abode  and  descriptions,  and 
then  and  there,  to  wit  at  such  election,  falsely,  fraudulently,  and  unlaw- 
fully, to  appear  before  George  Stringer,  Esq.,  being  the  person  before  whom  the 
said  election  of  councillors  for  the  said  Pier  ward  was  to  be  had  and  held, 
and  was  in  fact  afterwards,  to  wit  26th  December,  6  W.  4.,  had  and  held,  and 
who  had  been  duly  appointed  by  the  then  mayor  of  the  said  borough  of 
Dover,  as  the  presiding  officer  at  such  election,  and  then  and  there,  to  wit 
at  such  election,  to  deliver  in  the  said  voting  paper  to  the  said  presiding 
officer,  as  and  for  the  voting  paper  of  the  said  John  Moore,  and  then  and 
there,  to  wit  at  such  election,  to  assert  and  allege  that  he,  the  said  Joseph 
Moor,  was  the  person  whose  name  was  signed  as  John  Moore  to  the  said 
voting  paper,  then  and  there  intended  to  be  delivered  in,  and  in  fact 
delivered  in,  by  him,  the  said  Joseph  Moor,  as  aforesaid ;  and  also,  then 
and  there,  to  wit  at  such  election,  to  assert  and  allege  that  he,  the  said 
Joseph  Moor,  was  the  person  whose  name  appeared  as  John  Moore  on  the 
burgess  roll  then  in  force  for  the  said  borough  of  jD.,  he,  the  said  John 
Moore,  then  and  there  being  registered  therein  as  rated  for  property  de- 
scribed to  be  situate  in  LimeUln  Street  in  the  said  Pier  ward  in  the 
borough  aforesaid,  whereas,  in  truth  and  in  fact,  although  the  said  Joseph 
Moor  was  the  person  whose  name  was  signed  as  John  Moore  to  the  said 
voting  paper,  the  said  Joseph  Moor  was  not  the  person  whose  name 
appeared  as  John  Moore  on  the  burgess  roll  then  in  force  for  the  said 
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18S7.  borough,  nor  was  the  said  Joseph  Moor  registered  therein  by  the  name  of 
John  Moore,  as  rated  for  property  described  to  be  situate  in  Limekiln 
The  King  Street,  in  &c.,  nor  was  the  said  Joseph  Moor  otherwise  entitled  to  vote  in 
against  jj^g  election  of  councillors  for  the  said  Pier  ward  •  all  which  last- mentioned 
premises  the  said  John  Marsh,  at  the  time  of  such  incitement,  solicitation, 
persuasion,  and  instigation,  well  knew.  And  so  the  jurors  aforesaid  upon 
their  oath  aforesaid  say  that  the  said  John  Marsh,  on  &c.,  at  &c.,  within 
&c.,  the  said  Joseph  Moor  then  and  there  to  do  and  commit  the  misde- 
meanor aforesaid,  in  manner  and  form  aforesaid,  unlawfully,  knowingly, 
wilfully,  and  corruptly,  did  incite,  solicit,  persuade,  and  instigate,  against 
the  form  of  the  statute  &c.,  and  against  the  peace  &c.] 

Second  count.  That,  heretofore  and  after  the  passing  &c.,  and  after 
the  said  borough  of  Dover  had  been  so  divided,  &c.,  and  when  the  said 
election  of  councillors  for  the  said  Pier  ward  was  about  to  take  place  as 
aforesaid,  to  wit  on  &c.,  at  &c.,  and  within  &c.,  the  said  John  Marsh, 
well  knowing  that  the  said  John  Moore  was  a  burgess  entitled  to  vote  at 
the  said  election  of  councillors  for  the  said  ward  called  &c.,  within  &c., 
and  that  the  name  of  the  said  John  Moore  had  been  then  and  there  duly 
entered  in  the  said  list  of  burgesses,  as  a  burgess  entitled  to  vote  at  such 
election  of  councillors  for  the  said  Pier  ward,  in  respect  of  a  certain  house 
&c.  (described  as  before) ;  and  the  said  John  Marsh  then  and  there  also  well 
knowing  that  the  said  Joseph  Moor  had  no  right  whatever  to  vote  at  such 
election  of  councillors  for  the  said  Pier  ward,  heretofore,  to  wit  on  &c., 
at  &c.,  and  within  &c.,  unlawfully,  &c.,  did  incite,  &c.,  the  said  Joseph 
Moor  falsely,  &c.,  to  personate  the  said  John  Moore,  and  then  and  there 
falsely,  &:c.,  to  subscribe  the  name  of  the  said  John  Moore  to  a  certain  other 
paper  writing,  purporting  &c.  (describing  the  purport  as  before),  and 
then  and  there,  to  wit  at  such  election,  falsely,  &;c.,  to  appear  before 
G.  S.  Esq.,  being  the  person  before  whom  the  said  election  of  council- 
lors for  the  said  Pier  ward  was  appointed  to  be  had  and  held,  and  before 
whom  such  election  was  in  fact  afterwards,  to  wit  on  &c.,  had  and  held, 
and  who  had  been  duly  appointed  &c.  (as  before),  and  then  and  there  to 
deliver  in  the  said  last-mentioned  voting  paper,  and  which  he  did  in  fact 
deliver  in,  as  and  for  the  voting  paper  of  the  said  John  Moore,  with  the 
intent  that  the  said  Joseph  Moor  should  then  and  there,  to  wit  at  such 
election,  falsely,  &c.,  vote  in  the  name  of,  as,  and  for  the  said  John 
Moore,  for  the  person  whose  christian  names  and  surnames  were  men- 
tioned and  contained  in  the  said  last-mentioned  voting  paper :  whereas, 
in  truth  and  in  fact,  he,  the  said  Joseph  Moor,  had  no  right  whatever  to 
vote  at  such  election  of  councillors  for  the  said  ward,  in  the  name  of, 
and  as,  and  for  the  said  John  Moore,  or  otherwise,  as  the  said  John  Marsh, 
then  and  at  tlie  time  of  such  last-mentioned  incitement,  &c.,  well  knew. 
And  so  the  jurors,  &c.  (as  before). 
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SiLVEY  as'ainst  Howard.  Monday, 

^  January  23a. 

ASSUMPSIT  for  not  making  a  good  title  to  three  Testator,  after 
bequests  of  per- 

messuages  accordnig  to  contract.    Flea,  that  de-  sonaity,  de- 
fendant did  make  a  good  title.    Issue  thereon.    On  lows:— 
the  trial  before  Lord  Abinger  C.  B.,  at  the  mrmcli  frw^l^r'T 
Spring  assizes,  1835,  it  appeared  that  John  Lamb  Love,  their  Hvef  all 
being  seised  in  fee  of  the  premises  in  question,  by  his  myjuessuages, 

will,  dated  May  26th  1791,  devised  (as  to  his  real  pro-  ments,  and  he- 
reditaments, in 

perty)  as  follows  :   Great  Britain; 

"  I  give  and  devise  to  William  Lamb  and  Ann  his  and'afte^the 

wife,  for  their  natural  lives,  all  and  every  my  messuages,  fn^^^^,  my^* 

lands  and  tenements,  hereditaments  and  premises  what-  ^^}\  ^^^^ 

^  said  messuages, 

soever,  in  the  city  of  Norwich,  or  elsewhere  in  the  kinff-  shall  be 

.                                                                 ^  equally  divided 

dom  of  Great  Britaiii ;  and,  from  and  after  the  decease  among  such  of 

their  children 

of  the  said  William  Lamb  and  Ann  his  wife,  my  mind  as  shall  be  then 

,          .  -                        ,      ,  living,  share 

and  will  is  that  the  said  messuages,  lands,  tenements,  and  share 

hereditaments  and  premises  shall  be  equally  divided  fojio^gd  J^'^" 

unto  and  amongst  such  of  the  children  of  the  said  Wil-  bequest  of  the 

o  personal  pro- 

liam  Lamb  and  An?i  his  wife  as  shall  be  then  living,  pertyofthe 

^  testator  not 

share  and  share  alike."    This  devise  was  preceded  by  before  disposed 

some  bequests  of  personalty,  and  folio  r:ed  by  a  clause,  Held  (the 

1  •          1                •      1      p    1                    7  ^^^^^  being 

bequeathing  what  remained  of  the  personal  estate  not  made  before 

before  disposed  of  in  the  will.  ami' /  fT'  ' 

The  question  upon  which  the  validity  of  the  title  chfldre'n'S'^^.^ 

depended  was,  whether,  under  this  devise-  the  children  ^'  ^^^^  ^ 

'                                                  '  lire  estate  only 

of  William  and  Aim  took  estates  in  fee,  or  estates  for  ii^  the  premises 

to  be  divided 

life  only.    In  the  latter  case  the  title  was  defective.    A  among  them, 
verdict  was  found  for  the  plaintiff,  and  liberty  reserved 
to  move  to  enter  a  nonsuit,  or  a  verdict  for  the  defend- 
VoL.  VI.                   S  ant. 
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1837.  ant.  In  the  next  term  a  rule  was  obtained  accordingly, 
g^^^^^       On  a  former  day  of  this  term  {a), 

agaiyist 
Howard. 

Storks  Serjt.  and  Palmer,  shewed  cause.  The  chil- 
dren took  a  life  estate  only.  There  are  no  words  in  the 
will  either  giving  a  fee  expressly,  or  demonstrating  an 
intention  that  they  should  take  one.  The  word  "  estate  " 
is  not  used.  There  is  no  charge  of  debts  on  the  devised 
property.  A  life  estate  is  given  in  express  terms  to  the 
first  devisees.  In  JRoe  dem,  Kirhy  v.  Holmes  [h)  and 
Roe  dem.  Bowes  v.  Blackett{c)  limitations  resembling 
that  now  in  question  (but  more  favourable  to  the  parties 
claiming  a  fee)  were  held  to  pass  a  hfe  estate  only. 
T)enn  dem.  Moor  v.  Mellor  [d)  shews  the  limit  to  which 
constructions  in  favour  of  a  supposed  intent  to  give  the 
fee  are  subject.  In  Goodright  dem.  Parrack  v.  Patch  {e) 
a  limitation  similar  to  the  present  was  held  to  carry  a 
life  estate  only.  So  was  a  devise  of  "  all  that  my  free- 
hold messuage  and  tenement,"  &c.,  to  M.^  G.,  and  T., 
equally,  in  Denn.  dem.  Gaskin  v.  Gaskin  (^),  no  words 
of  limitation  bein^  added  to  the  devise.  JRoe  dem. 
Child  V.  Wright  {h),  Chichester  v.  Oxendon  (i),  and  Ran- 
dall V.  Tuchin  (k),  shew  what  the  cases  are  in  which  a 
general  devise  of  the  devisor's  "  estate,"  unaccompanied 
by  words  of  limitation,  will  carry  a  life  estate  or  a  fee. 
Doe  dera.  Norris  v.  Tucker  {I)  is  nearly  in  point ;  and 

(a)  January  16th.  Before  Lord  Denman  C.  J.,  Williams  and  Cole- 
ridge Js. 

{h)  2  Wils.  80.  (c)  1  Cowp.  235. 

(d)  5  T.  R.  558.  See  Doe  dem.  Mellor  v.  Moor,  6  T.  R.  175 ;  Demi 
dem.  Mellor  v.  Moor,  1  B.  ^  P.  558  ;  Moor  v.  Denn  dem.  Mellor,  2  B.  Sj" 
P.  247. 

(e)  Xo^,[221.  (g)  2  Cowp.  657. 
(h)  7  Hast,  259.  (z)  4  Taunt.  176. 
(k)  6  Taunt.  410.                          (0  3  £.  4;  Ad.  473. 

there 
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there  the  word  "  estate  "  was  used  in  the  first  devise, 
to  which  the  subsequent  one  referred.  It  may  be  urged 
that  the  testator  here  cannot  have  meant  to  leave  the 
estates  in  question  ultimately  undisposed  of;  but  the 
same  argument  was  used,  without  success,  in  Doe  dem. 
Small  V.  Allen  {a\  and  would  apply  to  many  other  cases 
in  which  devises  like  the  present  have  been  held  to 
carry  life  estates  only. 

B,  Andreivs,  contra.  The  Court  will,  as  far  as  they 
can,  give  effect  to  the  intention  of  the  devisor ;  and  the 
intention  here  is  plain,  that  the  children  of  William 
and  Ann  should  take  a  fee.  The  testator  evidently  had 
no  other  persons  in  view.  The  clause  as  to  the  residue 
of  his  personalty  shews  that  he  wished  to  avoid  dying 
intestate  as  to  that ;  and  it  implies  that  he  conceived  all 
his  other  property  to  be  already  disposed  of.  In  Doe  dem. 
Norris  v.  Tucker  (b)  the  will  had  not  such  a  residuary 
clause.  The  words  of  devise  here  are,  that  the  mes- 
suages, lands,  and  premises,  "  shall  be  equally  divided 
unto  and  amongst "  the  children,  "  share  and  share 
alike."  It  is  not  said  that  they  shall  take  as  tenants  in 
common.  The  only  way,  therefore,  in  which  they 
could  take,  consistently  with  the  devise,  would  be  by 
sale  of  the  property,  and  division  of  the  proceeds.  The 
inference  is,  that  a  devise  in  fee  was  intended.  It  is 
true  that  in  Doe  dem.  Small  v.  Allen  («),  where  the  devise 
was  held  to  carry  a  life  estate,  there  was  a  residuary 
clause  as  to  personalty  ;  but  that  case  differed  from  the 
present  in  other  respects.  In  Baddeley  v.  Lepping- 
iioell  (c)  there  was  a  devise  of  a  house  to  C,  for  his  life ; 


1837. 


SiLVET 

against 

HoWAUD. 


(a)  8  T.  R,  497.         (&)  3  B.  f  Ad.  473. 

S  2 


(c)  3  Burr.  1533. 

remainder 
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1837.  remainder  to  the  children  of  R. ;  and  then  a  devise  of 
"  other  premises  to  S'.,  without  any  other  limitation  ;  and, 

SiLVEV  ^  ^  J 

against       upon  the  question  whether  S.  took  a  fee  or  a  life  estate, 

Howard. 

one  argument,  which  the  Court  adopted,  was  that,  in 
the  first  devise,  where  a  life  estate  was  meant  to  pass, 
that  intention  was  expressed,  and  consequently  that, 
where  not  expressed,  such  intention  could  not  be  pre- 
sumed.   A  similar  argument  may  be  used  here.    So  in 
Oates  dem.  Wig  fall  v.  Brydon  (a),  which  comes  nearer  to 
the  present  case,  and  was  not  cited  in  Doe  dem,  Norris 
V.  Tucker  ih),  the  testatrix  devised  a  house  and  stable 
to      for  his  life ;  remainder  to  S.  TV.,  (if  living  at  the 
decease  of  S,),  for  his  life;  remainder  to  the  children  of 
B.  and  W.,  share  and  share  alike :  and  it  was  held,  that 
the  children  took  a  fee.    Lord  Mansfield  there  said, 
"  This  is  a  house  and  stable.    They  are  given  to  the 
husband,  for  life,  expressly :  so  they  are  to  the  brother. 
If  she  had  meant  the  like  to  the  children,  she  would 
have  done  the  like.  But  she  gives  to  the  seven  children, 
after  the  two  lives,  a  wasting  property,  share  and  share 
alike.    Besides,  she  directs  the  house  and  stable  to  be 
divided  amongst  the  seven  children,  in  case  her  brother 
dies  before  her  husband:  that  is,  they  must  be  sold, 
and  the  produce  divided."     All  these  observations 
apply  to  the  present  case.    In  Gall  v.  Esdaile  [c)  the 
words  of  devise  were,  "  as  to  the  rest  of  my  estate, 
the  two  houses,  one  in  St.  Joneses  Lane^  the  other  in 
logwell  Court "  (which  were  all  the  real  property  the 
testator  had),  I  give  to  my  wife,  for  her  life ;  and,  after 
her  decease,  that  in  St.  J.  L.  to  my  daughter  M.  M.,  the 
other  between  my  two  sons,  "  to  be  equally  divided ;  as 

(a)  3  Surr.  1895.  (6)  3  B.  cjr  Jd.  473. 

(c)  8  JBing.  323.    See  JSsdaile  V.  Gatl,  1  Russ.  ^  M.  540,  contra,  per 
Sir  J.  Leach,  M.  R. 

to 
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to  the  rest  of  my  estate,  of  what  nature  soever,  one- 
third  to  my  wife,  and  the  rest  to  be  divided  equally 
among  the  three  children:"  and  there  it  was  held 
that  the  daughter  took  a  fee  in  the  house  in  St,  John^s 
Lane,  It  is  true,  that  the  devise  of  houses  there 
began  with  the  words  "as  to  the  rest  of  my  estate:" 
but  the  judgments  of  the  Court  did  not  proceed  upon 
these  words  alone ;  the  intention  was  gathered  from  the 
whole  context.  And  there  the  word  "  estate "  could 
not  be  construed  as  implying  quantity  of  interest,  being 
followed  by  the  words  of  local  description,  "  the  two 
houses,  one  in  "  &c.,  "  and  the  other  in  "  &c,  Stewart 
V.  Garnett  [a)  was  a  similar  decision ;  the  devise  there 
was  of  "  my  estate  named  Islingto?i"  The  effect  of  the 
word  "estate,"  in  such  cases,  is  illustrated  by  Ibbetson  v. 
Beckmth  (b). 

Cur,  adv,  vult. 

Lord  Den  MAN  C.  J.  now  delivered  the  judgment  of 
the  Court,  as  follows.  The  question  in  this  case  was, 
whether  by  a  devise  of  lands  to  children,  share  and 
share  alike,  an  estate  passed  for  life  or  in  fee.  It  has 
been  held  repeatedly,  and  particularly  in  a  late  case  of 
Doe  dem,  Norris  v.  Tucker  (c),  that  such  words,  uncon- 
trolled by  clear  proof  of  an  opposite  intention  in  other 
parts  of  the  will,  carry  an  estate  for  life  only.  The 
cases  cited  against  the  application  of  the  rule  all  admit 
of  a  satisfactory  distinction  from  the  present.  Baddeley 
V.  Leppingwell  (d)  was  decided  on  the  creation  of  a 
charge  :  Gall  v.  Esdaile  {c)^  and  Stexvart  v.  Garnett  («), 

(a)  3iSm.  S98.  (6)  Ca.  Temp.  Talbot,  157. 

(c)  SB.  4;  Ad.  473.  [d]  3  Burr.  1533. 
(e)  S^ing.  323. 

S  3  on 


1837. 


SiLVEY 

against 

UoWAUD, 
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1837. 

SlLV£Y 

against 
Howard. 


on  the  peculiar  force  of  the  word  "  estate."  One  case, 
however,  was  mentioned,  Oates  dem,  Wigfall  v.  Bry- 
don  (a),  which  was  not  noticed  in  the  argument  for  the 
plaintiff  in  the  present  case,  nor  in  that  of  Doe  dem, 
Norris  v.  Tucker  (5). 

That  was  a  devise  of  a  house  and  stable  for  the  life 
of  the  testatrix's  husband ;  and,  after  his  death,  to  her 
brother,  for  life ;  afterwards,  "  unto  the  said  children 
of  my  cousins  "  B.  and  W,^  "  share  and  share  alike : " 
and,  if  the  brother  should  not  be  living  at  the  time  of 
the  husband's  death,  "  then  my  mind  and  will  is,  that 
the  said  house  and  stable  with  the  appurtenances  be 
divided  amongst  the  said  children  of  my  cousins"  B, 
and  W.^  "  as  aforesaid."  Lord  Mansfield  and  the  Court 
were  there  of  opinion  that  there  was  enough  on  the 
whole  will  to  shew  an  intention  that  the  value  of  the 
house  and  stable  should  be  divided  among  the  seven 
children;  and  the  defendant,  a  purchaser  from  them, 
had  the  postea  delivered  to  him. 

This  decision  would  be  the  more  likely  to  escape 
notice,  both  on  this  and  on  former  occasions,  because 
the  principal  point  in  it  turns  on  the  effect  of  confessing 
lease,  entry,  and  ouster ;  and  the  question  of  estate  is 
not  mentioned  in  the  margin.  Nor  does  Sir  James 
Burrow's  statement  of  the  case  appear  very  satisfactory, 
the  editor  in  1812  making  no  less  than  three  necessary 
corrections  in  the  course  of  a  single  page.  Lord 
Mansfield  also  commences  his  judgment  on  this  point  of 
construction  by  observing  that  the  whole  property  was 
worth  but  100/.;  which  low  value  of  property,  of  a 
wasting  nature,  to  be  divided  among  seven  children, 
after  two  lives,  led  the  Court  to  think  that  it  must  have 


(a)  3  Burr.  1895. 


(b)  3B,4;  Ad.  473. 


been 
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been  meant  to  be  sold,  and  the  produce  divided.  The  1837. 
result  is  that,  "  upon  the  whole-  of  this  will,  there  is 

SlLVEY 

enough  to  shew  that  the  testatrix  intended  the  value  of  against 

Howard 

the  house  and  stable  to  be  divided  amongst  the  seven 
children." 

It  seems  unnecessary  for  us  to  say  more  on  the 
present  will,  than  that  we  find  no  words  in  it  which 
clearly  convince  us  that  the  testator  intended  to  pass 
a  fee :  the  ordinary  rule,  therefore,  must  prevail,  by 
which  a  clause  so  worded  is  deemed  to  carry  a  life 
estate  only^ 

Rule  discharged  (a), 

(a)  iSee  stat.  7  W.4.  ^1  Vict.  c.  26.  s.  28. 


Henry  Ayling  and  Mary  Anne,  his  Wife,  ^^esda^j, 

Januart/  24th. 

a^iainst  Whicher. 


T 


ROVER.    The  declaration  stated  that,  before  the  Goods  were 
committing  &c.,  and  before  the  marriage  of  the  feme?o1eVy  ^ 
plaintiffs,  to  wit  &c.,  by  indenture  between  George  provis^thlt^f 
Lemmon  and  the  plaintiff  Mary  Anne,  then  Mary  A?me  princTp\?s"hould 
Lemmon.  the  said  G.  L.  bargained,  sold,  and  assigned  to     p^^^  stated 

'  fcj  '         >  &  tij^gg^  ^he  deed 

her  certain  goods,  which  were  enumerated  and  described  should  be  void. 

The  goods  were 

in  an  inventory  to  the  said  indenture  annexed,  and  all  described  in  an 
his,  G,  Z.'s,  right,  &c.  in  and  to  the  same,  habendum  to  Jl^xed^to^the 
the  said  M.  A.  i.,  her  executors,  administrators,  and  mortgaglemar- 
assigns,  as  her  and  their  own  property ;  proviso,  that,  if  and'h^erlm^^ 
G.  i.,  his  executors,  &c.,  should  pay  M,  A,  Z.,  her  execu-  l'^"^  declared 

'        '  ^  m  trover  for  the 

inventory,  al- 
leging, after  recital  of  the  deed,  that  they  had  not,  nor  had  either  of  them,  received  possession 
of  the  goods ;  that  they  were  lawfully  possessed  of  the  indenture  and  inventory ;  and  that,  being 
so  possessed,  they  lost  the  inventory,  which  defendant  found,  and  converted,  to  their  damagcr 
The  declaration  did  not  allege  any  default  of  the  payments  mentioned  in  the  proviso. 
Held,  on  demurrer,  that  the  wife  might  properly  be  joined  as  a  plaintiff'. 

S  4  tors, 


260 


CASES  IN  HILARY  TERM 


1837.  tors,  &C.J  95/.  on  October  29th,  1837,  or  at  such  earlier 
~  ~  day  as  M,  A,  Z.,  her  executors,  &c.,  should  appoint, 
against      and  should,  until  such  repayment,  pay  to  M.  A,  Z.,  her 

WuiCHER. 

executors,  &c.,  5  per  cent,  interest  on  the  said  95/.,  by 
equal  quarterly  payments,  on  &c.,  then  the  said  inden- 
ture should  cease,  determine,  and  be  absolutely  void. 
The  declaration  then  stated  that  the  plaintiffs  had  not, 
nor  had  either  of  them,  as  yet  received  possession  of 
the  goods,  or  any  part  of  them ;  and  that  the  plaintiffs 
heretofore,  viz.  t7w/j/24th,  1835,  were  lawfully  possessed, 
as  of  their  own  property,  of  the  said  indenture  and  of 
the  said  inventory,  the  said  inventory  then  being  of 
great  value,  viz.  &c. ;  and,  being  so  possessed,  &c.  The 
declaration  then  averred  a  loss  of  the  inventory  by  the 
plaintiffs,  and  a  finding  and  conversion  by  the  defend- 
ant, to  the  damage  of  the  plaintiffs,  &c. 

Demurrer,  assigning,  for  causes,  that  the  declaration 
states  the  plaintiffs  to  have  been  possessed  of  the  inven- 
tory before  it  was  received  by  the  defendant,  and,  there- 
fore, it  was  the  property  of  the  plaintiff  Henry  Ayling^ 
and  that  Mary  Anne  Ayling  ought  not  to  join  in  an  ac- 
tion for  the  recovery  of  it  after  it  had  become  the  pro- 
perty of  Henry :  and  that  the  declaration  does  not  aver 
that  the  defendant  in  any  manner  received  the  said 
inventory  before  the  intermarriage  of  the  plaintiffs. 
Joinder  in  demurrer. 

Gale,  for  the  defendant.  This  action  is  brought  for 
an  inventory,  of  which  the  declaration  states  both  the 
husband  and  wife  to  have  been  possessed.  Now  "  hus- 
band and  wife  cannot  have  an  action  of  trover  and  de- 
clare that  they  were  both  possessed  of  certain  goods,  and 
that  the  defendant  converted  them  to  their  damage,  for 

the 
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the  possession  of  the  wife  is  the  possession  of  the  hus-  1837. 
band,  and  so  is  the  property ;  therefore,  the  conversion   

AvMiNa 

cannot  be  to  the  damage  of  the  "wife,  but  of  the  hus-  against 
band:"  note  (I)  to  Wilbraham  Y»Snow{a).  It  may  be  "»chei 
contended  that,  although  the  husband  and  wife  here 
had  the  inventory,  they  had  not  the  goods;  that  the 
inventory  was  incident  to  the  goods,  and  partook  of  their 
nature,  and  might  therefore  be  considered,  as  well  as  the 
goods,  a  chose  in  action  of  the  wife.  But  there  is  no 
authority  for  such  a  position.  One  personal  thing  can- 
not be  incident  to  another.  And,  as  to  the  goods,  the 
declaration  shews  that  they  had  vested  in  the  wife  while 
she  was  sole ;  consequently,  they  became  vested  in  the 
husband  upon  the  marriage ;  Co.  Litt,  300  a,,  2  Bac, 
Ahr,  662,  Detinue  (A)  {b) ;  notwithstanding  the  want  of 
possession ;  Com.  Dig.  Baron  and  Feme  (E.  3).  In  Nash 
V.  Nash  {c)  a  promissory  note  given  to  the  wife,  and 
unpaid  at  the  husband's  death,  was  held  not  to  have 
become  part  of  his  estate,  because  not  reduced  into 
possession  by  him ;  but  that  was  because  the  note  was 
considered  a  chose  in  action,  and  not  like  money  or  a 
chattel.  The  observation  arising  from  the  nature  of  the 
property  applies  also  to  Wildman  v.  Wildman  {d),  where 
a  similar  decision  was  given  as  to  stock.  The  question, 
in  cases  like  the  present,  is,  whether  or  not  the  property 
would  survive  to  the  wife  if  the  husband  died.  Instances 
may  be  cited  on  the  other  side,  where  husband  and  wife 
have  been  held  entitled  to  sue  jointly  for  things  partak- 
ing of  the  nature  of  realty ;  but  those  are  cases  in  which 
the  subject-matter  would  survive  to  the  wife. 

(a)  2  Wms.  Saund,  47  i.  (b)  7th  edit, 

(c)  2Madd.  133.  (d)  9  Ves.  174. 

Peacock, 
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1837.  Peacock^  contra.  There  are  many  cases  in  which 
~     "      the  husband  may  either  be  ioined  with  the  wife  or  sue 

Ayling 

against  aloue  ,*  and,  if  this  be  such  a  case,  it  is  enough  for  the 
Whichkr.  ^ 

present  argument.    The  property  in  the  goods,  here, 

would  have  survived  to  the  wife;  so,  therefore,  would 
the  right  to  the  inventory.  It  would  be  an  anomaly 
that  the  inventory  should  go  to  the  husband's  executors 
while  the  right  in  the  goods  survived  to  the  wife.  If  a 
bond  be  given  to  the  wife  during  coverture,  both  may 
join  in  an  action  upon  it ;  but  the  right  to  sue  upon  the 
bond,  if  not  enforced  in  the  husband's  lifetime,  would 
survive  to  the  wife,  and  the  right  to  the  bond  itself 
would  follow  the  right  of  action.  The  same  may  be 
said,  in  this  case,  of  the  right  to  the  inventory.  The 
general  doctrine  of  law  as  to  the  joinder  of  husband  and 
wife,  where  the  cause  of  action  has  accrued  to  the  wife, 
is  stated  in  Batmore  v.  Graves  («),  and  Purdem  V.  Jack- 
son (b) ;  and  the  latter  case  explains  the  right  of  the 
wife,  where  the  chose  in  action  has  not  been  reduced 
into  possession  during  the  husband's  life  (c),  "  In  ac- 
tion for  a  tort  which  prejudices  a  remedy  by  husband 
and  wife,  the  husband  may  sue  alone,  or  they  may  join: 
as,  in  rescous  for  a  distress  of  a  rent-charge  due  before 
the  coverture,  the  husband  alone  may  sue ;  for  it  is  a 
wrong  to  him."  "  Or  they  may  join."  Com.  Dig.  Baron 
and  Feme  (x)  [d).  "  So  in  an  action  for  champerty,  or 
maintenance  in  a  suit  against  the  husband  and  wife,  the 
husband  alone  shall  sue."    "  Or  they  may  join."  Com, 

(a)  1  Ventr,  260.  (6)  1  Russ.  1 . 

(c)  He  read  here  the  passage  of  the  judgment  of  Lord  Gifford,  M.  R.» 
pages  43,  44,  beginning,  "  What  is  the  universal  and  admitted  prin- 
ciple," and  ending,  "  happen  to  survive." 

(d)  Page  107,  citing  Cro,  Eliz,  (4:59),  Moore,  422.  (Fenner  v.  Flasket). 

Dig. 
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Dig.  Baron  and  Feme  (x)  [a).  It  may  be  true  that  the  1837. 
cases  where  it  has  been  held  that  husband  and  wife  ' 

Atling 

should  join  in  actions  concerning  deeds  (as  trover  for  a  against 

Whicher 

deed  of  rent-charge,  Co7n,  Dig,  Baron  and  Feme  (V) ) 
relate  generally  to  deeds  connected  with  the  realty, 
because,  formerly,  deeds  passing  personal  property  were 
comparatively  unfrequent ;  but  there  is  no  ground  for  a 
distinction;  and  in  2  Bac,  Abr,  663.,  Detinue  (B)(5),  that 
action  is  said  to  lie  "  for  a  husband  and  wife  for  a  deed 
by  which  an  annuity  is  granted  to  the  wife,  for  every 
man  that  has  a  property  in  deeds  may  bring  his  action 
for  the  detaining  of  them." 

Gale^  in  reply.  In  Martindale  v.  Booth  {c\  where 
goods  had  been  mortgaged,  with  a  proviso,  as  in  this 
case,  for  the  avoidance  of  the  deed  on  certain  payments 
being  made,  the  mortgage  was  treated  as  vesting  the 
right  of  possession  in  the  mortgagees,  for  they  were 
held  entitled  to  recover  in  trespass  against  a  third  party 
seizing  the  goods ;  and  this,  although  it  did  not  appear 
that  default  had  been  made  in  the  payments.  It  is  not 
alleged  in  this  case  that  there  has  been  any  wrongful 
detention  of  the  goods  themselves.  No  authority  has 
been  adduced  to  prove  that  one  personal  thing  may  be 
incident  to  another.  No  inference  results  here  from 
the  right  of  husband  and  wife  to  sue  in  respect  of  things 
incident  to  the  realty ;  because,  where  the  right  exists 
as  to  such  things,  the  principal  matter  would  clearly 
survive  to  the  wife.  If  the  inventory,  in  the  present 
case,  follows  the  goods,  it  cannot  be  correctly  alleged 
that  the  plaintiffs  had  possession  of  it. 

(a)  Page  107,  citing  2  Inst.  563.  (6)  Ed.  7. 

(c)  3  ^.  ^  Ad.  498. 

Lord 


264 


CASES  IN  HILARY  TERM 


1837.  Lord  Denman  C.  J.  This  is  one  of  the  cases  in 
"  which  either  the  husband  may  sue  alone,  or  the  hus- 

Ayling  '' 

against      band  and  wife  may  join.    It  cannot  be  contended  that 

W  HIGHER. 

the  goods  were  reduced  into  possession,  when,  as  far  as 
we  know,  the  interest  may  have  been  regularly  paid, 
and  the  plaintiffs,  therefore,  may  never  have  been  in  a 
situation  to  come  at  the  goods.  The  husband  might, 
indeed,  have  sued  for  the  inventory  separately,  be- 
cause, without  it,  he  would  never  be  able  to  recover  the 
goods:  but  if  the  wife  continues  to  have  such  an  in- 
terest in  them  as,  if  she  outlived  her  husband,  would 
survive  to  her,  and  would  go  to  her  executor  at  her 
death,  it  cannot  be  wrong  to  join  her  as  a  plaintiff. 

Williams  J.  {a)  concurred. 

Coleridge  J.  The  true  test  in  a  case  like  this  is, 
not  whether  the  husband  might  sue  alone,  but  whether, 
in  any  event,  the  right  of  action  would  survive  to  the 
wife.  Here  it  might  so  survive.  The  mortgage  deed 
is  to  be  void  if  the  principal  and  interest  are  duly  paid ; 
in  that  case^  therefore,  the  property  in  the  goods  does 
not  absolutely  pass.  And  the  declaration  states  that 
the  plaintiffs  had  not  in  fact  received  possession  of 
them.  I  do  not  lay  it  down,  as  a  rule,  that  the  hus- 
band, to  vest  property  in  himself,  must  always  have 
reduced  it  into  actual  possession;  but  the  deed  in  ques- 
tion contemplates  that,  under  certain  circumstances,  the 
goods  shall  not  pass ;  and  the  circumstances  do  not  ap- 
pear to  have  taken  place.  The  parties,  therefore,  are 
well  joined. 

Judgment  for  the  plaintiffs. 

(a)  Littledale  J.  was  absent  on  account  of  indisposition. 
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Catharine  Hay  ward  against  Charles  Tuesdmj, 


Pritchard  Haswell. 


January  21th. 


REPLEVIN.  On  the  trial  before  Lord  Denman  C.  J.,  i^y  agreement 
between  1\  and 

at  the  London  sittings  after  Michaelmas  term,  H.,  p.  agreed 
J  835,  a  verdict  was  found  for  the  plaintiff,  subject  to  a  lease  of  land 

,1  .   .  I*    ^  '  •  1  '        ^  •  ^      ^nd  the  build- 

the  opmion  or  this  Court  upon  a  special  case,  in  which  i„gs  then  stand- 
the  question  was  stated  to  be,  whether  the  following  and  oth^rs'to  be 
instrument  did  or  did  not  warrant  the  defendant  in  ti^t^cted  thereon 

under  the 

distraining  for  the  rent  thereby  reserved.  agreement,  with 

the  appurte- 

"  Articles  of  agreement,  made  and  concluded  the  21st  nances,  as  they 

then  were  and 

day  of  Ma^j  1833,  between  Charles  Pritchard  Haswell,  had  been  in  the 
of  &c.,  for  himself,  his  heirs,  executors,  and  adminis-  l^.^,^for  a^t^rm 
trators,  of  the  one  part,  and  Catherine  Hayward,  of  &c.,  commence  at  a 
for  herself,  her  heirs,  executors,  and  administrators,  of  <^^y  t^^^"  pf»st, 

'  '  '  '        at  a  specihed 

the  other  part,  as  follows  (viz.):  —  the  said  C.  P.  H.,  in  rent,  payable  on 

^  ^       '  days  then  to 

consideration  of  the  agreement  hereafter  contained  on  come;  and  p. 

agreed  in  four 

the  part  of  the  said  C.  ii/.,"  &c.,  "  hereby  agrees  to  months  to  erect 

.  .  .  certain  build- 

grant,  at  the  time  hereinafter  mentioned,  unto  the  said  ings  on  the 

C,  iif.,  her  executors,  &c.,  a  lease  of  all  that  piece  or  igree'dTo^take 

parcel  of  ground  containing  &c.,  with  the  messuages  or  exLuteVl-oun 

tenement,  workshop,  and  buildings,  now  standing  and  t^/g'^caid  four^" 

beino'  thereon,  except  such  of  them  as  are  to  be  pulled  "lonths,  to  erect 

"  *  certain  other 

down  as  hereinafter  is  provided  for;  and  also  of  the  buildings  on 

the  land  :  and 
it  was  agreed 

that  the  lease  should  be  granted  immediately  after  P.  should  obtain  his  lease  of  the  said 
premises  from  M.,  under  a  then  subsisting  agreement  between  P.  and  M.  ;  and  that  the  lease 
from  P.  to  H.  should  contain  like  covenants,  &c.,  to  those  in  the  lease  from  M.  to  P.,  and 
such  other  covenants  as  were  usual  in  such  leases :  and  H.  agreed  to  pay  the  rent,  as  if 
the  lease  from  P.  were  already  executed.  If  H.  failed  to  pay  such  rent,  or  perform  the 
agreement,  the  agreement  was  to  be  void  so  far  as  regarded  the  engagements  of  P.  and 
P.  might  retain,  or  re-enter  upon,  and  dispose  of,  the  premises.  If  P.  failed  to  perform, 
&c.,  he  was  to  pay  500^.  to  JJ.,  as  liquidated  damages. 

Held,  that  the  instrument  did  not  amount  to  a  present  demise,  inasmuch  as  P.  appeared 
by  the  agreement  to  have  no  present  power  to  grant  a  lease  ;  and  that,  H,  having  entered 
and  made  default  in  payment  of  rent,  P.  could  not  distrain. 

dwelling- 


266 


CASES  IN  HILARY  TERM 


1837.  dwelling-house,  workshops,  erections,  and  buildings 
'  hereinafter  agreed  to  be  erected  and  built  on  the  site 

Hayward  ° 

against      thereof ;  with  their  and  every  of  their  rights,  members, 

Haswell.  ^ 

and  appurtenances,  situate,  &c. ;  as  the  same  now  are 
and  have  been  for  many  years  past  in  the  possession  of 
the  said  C.  H, ;  for  the  term  of  fifty-nine  years,  and  one 
quarter  of  another  year,  wanting  ten  days,  from  the 
28th  day  of  March  last,  at  the  rent  of  12/.  105.  for  the 
first  half  year  of  the  said  terra,  payable  in  equal  por- 
tions on  the  24th  day  of  June  and  the  29th  day  of  Sep- 
tember next,  and  at  the  yearly  rent  of  60/.  for  the 
remainder  of  the  said  term,  payable  quarterly,  on  &c., 
free  from  all  deductions  whatsoever,"  &c.  (for  taxes  or 
otherwise) :  "  and,  for  the  consideration  aforesaid,  the 
said  C  P.  H.  further  agrees  to  and  with  the  said  C.  iJ., 
her  executors,"  &c.,  "  that  he  the  said  C.  P,  H,  shall 
and  will,  within  the  space  of  four  calendar  months  from 
the  date  hereof,  at  his  own  proper  costs  and  charges, 
under  the  inspection  and  to  the  approbation  and  satis- 
faction of  the  surveyor  for  the  time  being  of  the  Mer- 
chant Tailors'  Company,  erect,  build,  and  finish,  fit  for 
habitation,"  &c.,  "  on  the  before  mentioned  piece  of 
ground,  a  dwelling-house  and  workshops,  in  the  manner 
described  in,  and  according  to,  the  specification  and 
plans  hereunto  respectively  annexed,  he  being  allowed  " 
&c.  (stipulation  as  to  removing  and  using  certain  ma- 
terials) :  and  the  said  C  H.,  in  consideration  of  the 
costs  and  charges  to  be  incurred  by  the  said  C.  P.  H, 
in  and  about  the  performance  of  the  several  works 
specified  and  described  in  the  said  specifications  and 
plans,  hereby  agrees  that  the  said  C.  H.,  her  executors, 
&c.,  shall  and  will  accept  and  take  the  said  lease,  and 

execute 


Haswell. 
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execute  a  counterpart  thereof,  when  tendered,"  and  1837. 
shall  and  will,  within  the  like  period  of  four  months, 

Hayward 

at  her  or  their  own  costs  and  charges,  erect,  build,  and  against 
finish,  on  the  said  piece  of  ground,  all  such  other  erec- 
tions and  buildings,  in  addition  to  those  hereinbefore 
agreed  to  be  erected  and  built  by  the  said  C.  P.  i/.,  as 
are  required  to  be  erected  and  built  under  and  by 
virtue  of  certain  articles  of  agreement  bearing  date  the 
5th  day  of  October  last,  and  made  between  the  Merchant 
Tailors'  Company  of  the  first  part,  the  Venerable  Joseph 
Holden  Pott,  Archdeacon  of  London^  &c.,  of  the  second 
part,  and  the  said  C  P.  H,  of  the  third  part,  and  in 
conformity  therewith such  erections,  when  finished,  to 
be  of  the  aggregate  value  of  800/.  "  And  it  is  hereby 
agreed  and  declared,  by  and  between  the  parties  hereto, 
to  be  the  true  intent  and  meaning  of  them,  and  of  these 
presents,  that  the  lease  hereby  agreed  to  be  granted  shall 
be  granted  immediately  after  the  said  C,  P.  H,  shall  ob- 
tain his  lease  of  the  said  premises  under  the  before  men- 
tioned agreement  of  the  5th  day  of  October  last  (and 
which  he  shall  obtain,  with  all  convenient  speed,  at  his 
own  costs  and  charges),  and  shall  contain  on  the  part 
of  the  lessee  like  covenants,  provisoes,  and  agreements, 
to  those  to  be  contained  in  the  original  lease  of  the  said 
premises  so  to  be  granted  to  the  said  C,  P.  as  afore- 
said, and  such  other  covenants  as  are  usual  and  common 
in  like  leases :  and  that  the  said  C.  H.^  her  executors," 
&c.,  "  shall  and  will  well  and  truly  pay  the  rent  hereby 
agreed  to  be  paid,  on  the  days  and  in  the  manner 
aforesaid,  as  if  the  lease  hereby  agreed  to  be  granted 
had  been  executed ;  and  perform  and  keep  all  and  every 
the  stipulations  to  which  the  said  C.  P.  H,  is  subject  by 

the 
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1837.      the  agreement  under  which  he  holds  the  said  premises, 
except  such  as  he  is  bound  to  perform  by  virtue  or  in 
against       pursuauce  of  these  presents ;  and  from  time  to  time  in- 

Haswell.        1         .p  1 

demnify,  and  keep  mdemnmed,  him  the  said  C,  P.  H".,  his 
executors,"  &c.,  "  of,  from  and  against  all  loss,  damage, 
or  expense,  which  he  or  they  may  incur  or  sustain  by 
reason  of  the  non-performance  thereof."  Further  agree- 
ment by  C.  H,,  her  executors,  &c.,  to  pay  C,  P.  H,,  his 
executors,  &c.,  the  costs  of  preparing  these  presents, 
and  also  the  agreement  and  counterpart  between  the 
Merchant  Tailors*  Company  and  C  P.  H.,  and  the 
lease  and  counterpart  to  be  executed  by  him  to  C.  iZ, 
her  executors,  &c.,  by  virtue  of  these  presents.  "  Pro- 
vided always  that  if  it  shall  happen  that  the  said  C.  FJ., 
her  executors,  &c.,  shall  neglect  to  pay  the  before  men- 
tioned rent  on  the  days  and  in  the  manner  herein- 
before provided,  or  shall  neglect  to  perform,  fulfil,  and 
keep,  all  and  every  the  stipulations  and  agreements 
hereinbefore  contained,  and  on  her  part  to  be  per- 
formed," &c.,  "  then,  and  in  either  of  those  cases,  this 
agreement,  so  far  as  relates  to  the  engagements  of  the 
said  *C  P.  H.f  his  executors,"  &c.,  "  shall  be  void  and  of 
no  effect;  and  he  and  they  shall  immediately  thereupon 
be  at  full  liberty  to  retain  or  enter  upon  possession  of 
the  premises  hereby  agreed  to  be  let,  and  to  relet  or 
otherwise  dispose  of  the  same,  to  the  exclusion  of  the 
said  C.  H,i  her  executors,"  &c.  Further  agreement  by 
C.  P.  H.  that,  in  case  the  said  C,  P.  H,,  his  executors, 
&c.,  should  neglect  to  perform,  &c.,  all  the  stipulations 
and  agreements  on  his  part  thereinbefore  contained,  he, 
C.  P.  H,,  his  executors,  &c.,  should  pay  C  H.,  her 
executors,  &c.,  500/.  as  liquidated  damages. 


Gurneij 
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Gurney,  for  the  plaintiff.    The  defendant  is  to  shew  1837. 
that  the  relation  of  landlord  and  tenant  was  created  by  ' 

*'  Hayward 

the  agreement.  The  parties  clearly  contemplated  a  ^gainst 
future  lease;  and  this  circumstance,  although  not  ab- 
solutely decisive,  creates  a  presumption,  as  far  as  it 
goes,  against  their  having  intended  to  create  a  lease.  It 
does  not  appear  that  the  possession  of  the  plaintiff  was 
in  consequence  of  the  agreement :  she  is  stated,  in  the 
agreement,  to  have  been  in  occupation  "  for  many  years 
past."  In  every  instance  in  which  it  has  been  held  that 
an  instrument,  containing  stipulations  for  a  lease  to  be 
granted,  amounted  itself  to  a  lease,  there  has  been 
certainty  as  to  the  terms.  In  Morgan  dem,  Do\soding  v. 
Bissell  (a)  the  stipulation  was,  that  the  tenant  should 
"  hold,"  from  a  day  past,  under  the  covenants  usual 
between  landlord  and  tenants  where  the  premises  were 
situate;  and  this  was  thought  too  uncertain  for  an 
actual  lease.  Here  the  proviso  is  that  the  covenants 
shall  be  similar  to  those  in  a  lease  to  be  hereafter 
granted  to  the  defendant  by  a  third  party,  and  "  such 
other  covenants  a«  are  usual  and  common  in  like  leases." 
In  Doe  dem,  Pearson  v.  Ries  (b)  it  was  objected  that 
the  instrument,  said  to  amount  to  a  lease,  contained  a 
stipulation  for  a  future  lease,  of  which  the  covenants 
were  undefined  (c).  There  the  terms  of  the  agreement 
were  that  the  future  lease  should  contain  all  the  cove- 
nants, &c.,  entered  into  in  a  lease  already  granted. 
The  instrument  was  held  to  amount  to  a  lease,  Tin- 
dal  C.  J.  saying,  "  In  all  the  cases  in  which  such  a 
stipulation "  (for  a  future  lease)  "  has  been  held  to 

(a)  3  Taunt.  65.  (6)  8  Bing.  178. 

(c)  See  Staniforth  v.  Fox,  ?  Bing.  590.,  referred  to  in  the  report, 
8  Bing.  181. 

Vol.  VI.  T  render 
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1837.  render  the  agreement  containing  it  executory,  the  terms 
'  of  the  future  lease  have  been  unascertained  at  the  time 

Hay  WARD 

against      of  entering  into  the  agreement,  whereas  here,  the  future 

Haswell. 

lease  is  to  be  prepared  by  the  attorney  of  the  defendant 
Knapp,  and  to  contain  "  clauses,  "  which  were  either  in 
the  possession  of  the  Knapps,  or,  at  least,  within  their 
knowledge."   Here  the  terms  are  to  resemble  those  of  a 
lease  not  yet  in  existence.    Further,  not  only  is  the 
time  at  which  the  holding  is  to  commence  uncertain, 
but  the  agreement  itself  shews  that  the  defendant  had 
not  yet  the  power  of  granting  any  lease  at  all.    Till  a 
lease  was  made  to  the  defendant,  none  could  be  made 
by  him  to  the  plaintiff.    The  case  in  this  respect  re- 
sembles Doe  dem,  Coore  v.  Clare  {a)^    Again,  the  de- 
fendant was  to  erect  a  dwelling  house;  till  that  was 
done,  the  plaintiff  had  not  the  enjoyment  of  all  that  was 
contemplated ;  and  no  lease  can  be  presumed  under 
such  circumstances ;  Uegriart  v.  Porter  [h\  Doe  dem. 
Jackson  v.  Askburner  (c).     The  agreement  that  the 
plaintiff  shall  pay  the  rent  as  if  the  lease  stipulated  for 
were  granted  is  quite  consistent  with  an  absence  of  any 
intention  to  create  immediately  the  relation  of  landlord 
and  tenant.    There  may  be  a  liability  to  an  action  for 
use  and  occupation,  yet  no  rent  (though  the  word  be 
inaccurately  introduced),  and  no  power  of  distress. 
Hope  V.  Booth  (d)  is  an  instance  of  the  word  "  rent " 
being  used  without  creating  a  tenancy.    In  Finero  v. 
Judson  {e\  where  the  agreement  was  held  to  amount  to 
an  actual  demise,  the  terms  were  much  more  conclusive 
than  here:  the  party  was  to  "  hold"  subject  to  covenants 


(a)  2  T.  R.  739. 
(c)  5  T.  R.  163. 
{e)  6  Ring,  206. 


(&)  7  Ring.  431. 
(d)  1  R,  4;  Ad.  498. 


inconsistent 
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inconsistent  with  so  short  an  interest  as  that  of  tenant  1837. 
from  year  to  year.     Here  the  inconvenience  (which 

Hayward 

was  considered,  in  Morgan  dem,  Dowding  v.  Bissell  [a)  5  against 
^     1  1     -  •         n  1  '    \  Haswell. 

to  afford  an  argument  as  to  the  mtention  ot  the  parties), 
would  be  great,  if  the  agreement  were  held  to  give  a 
right  to  distrain ;  for  the  defendant  might  distrain,  and 
yet  the  plaintiff  never  have  the  lease  contemplated.  The 
stipulation,  at  the  end  of  the  agreement,  for  payment  of 
500/.,  as  liquidated  damages  upon  non-performance  of 
the  agreements  by  the  defendant,  is  not  such  as  would 
probably  be  inserted  in  a  lease  creating  the  relations  of 
landlord  and  tenant. 

Godson,  contra.  It  cannot  be  properly  said  that  the 
plaintiff  did  not  occupy  under  the  agreement :  the  rent, 
stipulated  for  by  the  agreement,  is  to  run  from  a  day 
then  past:  the  plaintiff,  therefore,  assents  to  her  previous 
occupation  being  taken  as  under  and  subject  to  the 
agreement.  It  is  argued  that  the  defendant  had  no  power 
to  grant  a  lease,  until  he  himself  had  a  lease  granted  to 
him ;  but  it  appears  that  he  held  an  agreement  entitling 
him  to  a  lease,  and,  as  between  these  parties,  an  instru- 
ment might  be  entered  into,  creating,  in  contemplation 
of  the  lease  to  be  granted  afterwards  to  the  defendant, 
the  immediate  relation  of  landlord  and  tenant.  Pinero 
V.  Judson  (b)  is  applicable  in  principle :  the  stipulation 
here,  that  the  plaintiff  should,  within  four  months, 
erect  buildings  on  the  premises,  is  as  strong  evidence  as 
the  stipulations  in  that  case,  that  the  relation  intended 
was  not  merely  that  to  arise  from  the  future  lease, 
but  one  by  which  the  party  should  take  an  immediate 


(a)  3  Taunt.  65. 


(6)  6  JBing.  '206. 
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against 
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interest.  A  similar  ground  was  insisted  upon  by  Lord 
Ellenborough  in  Poole  v.  Bentley  {a\  where  the  agree- 
ment was  held  to  constitute  a  lease.  As  to  the  alleged 
uncertainty  in  the  terms,  the  covenants  in  the  pro- 
posed lease  to  the  defendant  are  ascertainable  as  much 
as  those  in  Doe  dem.  Fear  son  v.  B^ies  (b).  In  Morgan 
dem.  Dowding  v.  Bissell  {c)  the  amount  of  rent  to  be 
finally  paid  was  not  fixed :  here  it  is.  In  Doe  dem, 
Coore  V.  Clare  (d)  the  objection  to  considering  the  in- 
strument as  a  lease  was  that  it  did  not  appear  but 
that,  for  want  of  a  licence,  the  demise  would  create  a 
forfeiture:  here  there  is  no  such  difficulty.  In  Warman 
V.  Faithfull  [e]  Lord  Denman  C.  J.  held  the  agreement 
to  be  a  lease,  because,  as  he  stated,  "  Everything  neces- 
sary to  a  complete  and  perfect  lease  is  contained  in  the 
instrument.  A  specific  rent  is  reserved;  the  time  at 
which  the  tenancy  is  to  commence,  and  the  rent  to 
become  payable,  are  ascertained."  Those  tests  apply 
here :  and  there  are  words  of  present  demise.  The 
words  "  at  the  time  hereinafter  mentioned,"  in  the  be- 
ginning of  the  agreement,  refer  only  to  the  granting  of 
the  formal  lease,  not  to  the  time  when  enjoyment  shall 
commence.  The  stipulation  for  a  future  lease  forms  no 
objection  :  such  a  stipulation  was  contained  in  the  agree- 
ment in  most  of  the  cases  which  have  been  cited.  [He 
also  referred  generally  to  the  authorities  collected  in 
Harrison's  Digest,  Landlord  and  Tenant ,  III.  (^)]. 


Gurneyy  in  reply,  was  stopped  by  the  Court. 


(fl)  12  East,  168.  S.  C.  at  N.  P.  2  Campb.  286. 
(b)  8  Bing.  178.  (c)  3  Taunt.  65. 

(d)  2  T.  R.  739.  (e)  5  B.  ^  Ad,  1042. 

{g)  See  also  Pearse  v.  Ckeslyuj  4iA.^E,  225. 


Lord 
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Lord  Denman  C.  J.    We  cannot  say  that  the  par-  1837. 
ties  intended  to  create  a  lease,  when  they  knew  there 

Hayward 

was  no  power  to  do  so.  against 

Haswell. 

Williams  {a)  and  Coleridge  Js.  concurred. 

Judgment  for  plaintiff. 

(a)  Liftledale  J.  was  absent. 


The  King  against  The  Inhabitants  of  Wednesday/, 

January  25th. 

WiTHERNWICK. 

TWO  lustices  made  an  order,  dated  Fehruaru  12th,  Stat.  4& 
5W,A.  c.  16. 

1835,  for  the  removal  of  William  Tiplady,  Ann  5. 8i.,  preclud- 
his  wife,  and  their  four  children,  from  the  township  Lgiinstallo^der 
of  Withernwic/c  in  the  East  Riding  of  Yorkshire,  to  the  enterTn°J,^if 
township  of  West  Newton  in  the  said  Riding.     The  Jny  ground*  of 
order  of  removal  did  not  state  the  names  or  a^es  of  appeal  not  spe- 

cified  in  the 

the  children ;  but  it  stated  that  West  Newton  was  the  statement  sent 

with  their  no- 
place of  their  last  legal  settlement.     West  Newton  ap-  tice  of  appeal, 

,  -111       &c.,  extends  to 

pealed  agamst  this  order  at  the  quarter  sessions  holden  objections  ap- 
at  Beverley  on  the  13th  of  April  following.    In  the  no-  fa^ce^of  the*  ^ 
tice  of  appeal,  the  only  causes  of  appeal  stated  were  ^^^p^'j.  q^j^ 
that  the  pauper  William  Tivlady  never  obtained  a  settle-  ^^^f^ 

^      ^  ^       ^  order  removing 

ment  in  West  Newton  bv  hirinjy  and  service,  as  alleo-ed  parents  and 

^  ^       children,  the 

in  the  examination  of  the  pauper  annexed  to  the  order  omission  to 

state  the 

of  removal ;  and,  if  he  did  obtain  such  settlement,  then  children's 

,  ,  .     names  is  not  a 

that  he  had  acquired  a  subsequent  settlement  (as  parti-  defect  apparent 
cularly  stated  in  the  notice)  in  the  parish  of  Leven,  in  the*orderr 
the  said  East  Riding.    On  the  trial  of  the  appeal  it  was 
proved  that  Tiplady  gained  a  settlement  in  West  Newton, 
by  hiring  and  service ;  that  he  had  only  four  children ; 

T  3  and 
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and  that  such  children  were  legitimate  and  were  named 
Maria,  William,  David,  and  Balph,  and  were  of  the 
respective  ages  of  ten,  seven,  six,  and  two  years,  or 
thereabouts.  The  appellants  failed  in  proving  any  sub- 
sequent settlement;  but  they  objected  that  the  order  of 
removal  was  bad  as  respected  the  children,  inasmuch  as 
it  did  not  state  their  names  or  ages.  The  respondents 
argued  that  it  was  not  necessary  to  state  the  names  or 
ages  of  the  children,  inasmuch  as  the  order  of  removal 
adjudged  that  West  Neisoton  was  the  legal  settlement  of  the 
said  William  Tiplady,  Ann  his  wife,  and  their  four  chil- 
dren; and,  besides,  that  the  appellants  could  not  make 
this  objection,  not  having  specified  it  in  their  notice  as 
one  of  their  grounds  of  appeal ;  and  that,  at  all  events, 
the  sessions  had  power  to  amend  the  order  by  inserting 
the  names  and  ages  of  the  children.  The  sessions  con- 
firmed the  order  as  to  William  Tiplady  and  his  wife, 
but  quashed  it  as  to  the  children,  subject  to  the  opi- 
nion of  this  Court,  whether  the  non-statement  of  the 
names  and  ages  was,  under  the  circumstances,  a  legal 
objection  to  the  order;  whether  the  appellants  could 
insist  on  such  objection  (if  it  were  one),  it  not  being 
stated  in  their  notice  of  appeal;  and  whether  the  ses- 
sions had  power  to  amend  the  order  by  inserting  the 
names  and  ages  of  the  children.  If  this  Court  should 
be  of  opinion  &c.  [The  case  then  went  on  to  state 
that,  according  to  the  opinion  of  this  Court  on  the 
above  points,  the  order  of  removal  was  to  be  altogether 
confirmed,  or  to  be  amended  and  confirmed,  or  the 
order  of  sessions  to  be  confirmed]. 


R,  C,  Hildyard,  in  support  of  the  order  of  sessions. 
First,  notwithstanding  the  enactments  of  stat.  4  &  5  4. 

€,  76. 
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c,  76.  s,  8L,  appellants  against  an  order  of  removal  may  1837. 
still  object  to  the  order  on  account  of  defects  apparent  ~ 

The  King 

on  the  face  of  it,  though  no  notice  of  such  objection  against 

^  .      J  r  Thelnhabit- 

may  have  been  given.    Every  court  may  notice  defects       ants  of 

•  WlTMKRNWICJC' 

which  would  render  its  judgment  a  nullity.  Suppose  it 
appeared  by  the  order  of  removal  that  the  respondent 
parish  was  in  a  place  out  of  the  jurisdiction  of  the 
removing  justices :  the  order  might  be  brought  up  by 
certiorari  and  quashed,  or  it  might  be  treated  as  a 
nullity,  though  confirmed  by  the  sessions,  and  though 
not  removed  by  certiorari.  Then  ought  the  sessions  to 
be  called  upon  to  consume  time  in  the  consideration  of 
an  order  to  which  such  an  objection  exists  ?  In  ^ex  v. 
Bromyard  (a)  it  was  held  that  the  sessions  could  not 
quash  a  rate  for  causes  which  were  not  specified  in  the 
notice  of  appeal :  but  the  defect  relied  on  there  was  one 
which  made  the  rate  voidable  only ;  had  it  been  such 
that  the  rate  would  have  been  absolutely  void,  the  deci- 
sion would  have  been  different.  [_Coleridge  J.  Accord- 
ing to  your  argument,  a  great  injustice  would  be  done 
to  respondents  in  a  case  like  the  present;  because,  if 
they  had  notice  of  the  objection,  they  might  abandon 
the  order,  and  not  go  on  incurring  expense  which  might 
be  useless,  and  which  the  eighty-first  section  of  the 
statute  was  intended  to  prevent.]  The  object  of  the 
clause  was  to  let  the  respondents  know  what  facts  were 
relied  upon  as  the  grounds  of  litigation.  The  order 
itself  is  in  their  hands ;  and  whatever  appears  on  .the 
face  of  it  is  known  to  them  as  well  as  to  the  appellants. 
Secondly,  this  is  an  objection  substantially  affecting  the 
validity  of  the  order.    "  An  order  must  describe  the 


ia)  8  B.  Sj^  a  240. 
T  4. 


parties 
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parties  with  sufficient  certainty."  "  An  order  to  remove 
a  man  and  his  family  is  bad  as  to  the  family,  for  it  is  too 
general.  It  is  usual,  therefore,  and  perhaps  necessary,  to 
set  forth  the  name  of  the  wife,  and  more  especially  of  the 
children,  where  they  are  known."  2  NoL  P,  L.  223.  («). 
This  is  necessary,  at  all  events  in  the  case  of  the  chil- 
dren, because  the  order,  if  unappealed  against,  or  con- 
firmed, is  conclusive  as  to  the  settlement  for  the  future. 
The  absence,  indeed,  of  a  statement  as  to  the  ages  might 
perhaps  be  cured  by  an  adjudication  of  the  sessions,  as 
is  pointed  out,  2  NoL  P.  L,  223,  4.  («).  Thirdly,  the 
sessions  have  no  power  to  amend.  [It  is  unnecessary 
to  state  the  argument  on  this  point.]  The  order  of  re- 
moval being  now  before  this  Court,  the  Court  is  bound 
to  notice  defects  appearing  on  the  face  of  it.  Such  de- 
fects are  particularized  in  2  NoL  P.  L.  600  («),  among 
"  the  points  which  may  be  taken  in  argument,  relative 
to  orders  removed  into  the  Court  of  King's  Bench." 


N.  R,  Clarke,  contra.  The  omission  to  name  the 
children  is  not  a  defect  on  the  face  of  the  order.  They 
might  not  have  acquired  any  names.  In  the  passage 
first  cited  from  Nolan's  Poor  Law,  it  is  said  that  the 
names  of  the  children  must  be  set  forth,  "  where  they 
are  known."  Evidence  would  be  necessary  to  inform 
the  Court  that  they  had  names.  And,  in  Rex  v,  Brom^ 
i/ard{b\  the  Court  would  not  allow  of  any  distinction, 
under  stat.  (U.  K.)  41  G.  3.  c,  23.  s,  4.,  between  cases 
in  which  the  defect  appeared  on  the  face  of  the  rate,  and 
those  in  which  it  required  to  be  shewn  by  evidence.  [He 
was  then  stopped  by  the  Court.] 


(a)  4th  ed. 


(b)  8B.  ^  C.  24a 

Lord 
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Lord  Denman  C.J.  We  ought  not  to  encourage  1837. 
any  doubt  on  this  point.    The  stat.  4  &  5      4.  c.  76.     _  " 

The  KiKG 

5.  8L5  which  requires  appellants  to  furnish  a  statement  against 

The  Inhabit- 

of  the  grounds  of  their  appeal,  enacts  "  that  it  shall       ants  of 

WzTHKHNWlCKt 

not  be  lawful  for  the  respondent  or  appellant  parish,  on 
the  hearing  of  any  appeal,  to  go  into  or  give  evidence 
of  any  other  grounds  of  removal,  or  of  appeal  against 
any  order  of  removal,  than  those  set  forth  in  such  re- 
spective order,  examination,  or  statement  as  aforesaid." 
I  think  we  ought  not  to  allow  any  distinction  to  be 
introduced  which  may  prevent  a  clear  application  of 
the  statute.  We  need  not,  therefore,  say  whether  this 
objection  is  substantial  or  not,  but  must  hold  that  it 
cannot  be  admitted. 

Williams  J.  {a).  I  am  of  the  same  opinion.  There 
is  no  decision  which  authorises  us  to  confine  the  enact- 
ment in  the  manner  contended  for.  We  ought  to  give 
it  a  large  and  liberal  construction.  [His  Lordship  here 
read  the  clause.]    The  words  conclude  the  appellants. 

Coleridge  J.  I  am  of  the  same  opinion.  It  has 
been  a  common  complaint  that  litigation  has  been  en- 
couraged by  allov/ing  refinements  upon  the  language  of 
statutes.  We  have  here  a  new  statute  before  us,  and 
we  are  bound  to  give  it  a  plain  construction.  The  ap- 
pellants would  read  the  enactment  in  question,  as  if  the 
words  were  "  any  other  grounds  of  appeal,  not  apparent 
on  the  face  of  the  order,  than  those  set  forth  in  such 
respective  statement,"  &c.  It  is  said  that  the  respondents 
have  the  order  in  their  hands,  and  may  be  expected  to 

(a)  Littledale  J,  was  absent  on  account  of  indisposition. 

know 
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1837.      know  of  defects  apparent  on  the  face  of  it.    But/ if  they 
The  King  mentioned  in  the  notice,  it  may  be  supposed  that 

against       they  will  not  be  insisted  upon.    Then  it  is  contended 

The  Inhabit-  ,  ^ 

ants  of       that,  the  order  being  before  the  Court,  we  are  bound  to 

WlTHEBNWICK.  . 

notice  such  apparent  defects.  Conceding  that  for  the 
present,  I  am  not  prepared  to  say  that  the  order  in 
question  is  bad  on  the  face  of  it  by  reason  of  the  alleged 
defect.  Evidence  must  be  adduced  to  shew  that  the 
omission  complained  of  is  a  defect.  The  children  may 
not  have  any  known  name :  they  may  be  illegitimate,  or 
not  yet  christened,  and  may  not  have  acquired  any 
name.  The  appellants,  to  support  their  objection,  have 
to  shew  that  the  order  must  necessarily  be  bad. 

Order  of  sessions  quashed,  as  to  the  children. 


wednesdai/.       The  KiNG  a^aiHst  The  Inhabitants  of  Snape. 

January  25th. 


Pauper  was  appeal  agamst  an  order  of  two  justices,  whereby 

hired  by  D.  to 

take  care  of  his  Abigail^  widow  of  William  Alexander,  was  removed 

tai'n  marshes,  from  the  parish  of  St.  Osyth^  in  Essex,  to  the  parish  of 

tharhe^hcmld  Snape,  in  Sicffblk,  the  sessions  confirmed  the  order, 

have  12s.  a  subiect  to  the  opinion  of  this  Court  on  the  following 

week  wages,  j                        i  o 

and  the  keep  of  case, 
a  cow,  and  he 

was  to  occupy  In  1817,  William  Alexander,  then  a  servant  in  the 

a  house  on  the 

marshes,  rent  employ  of  William  Kendall  Dax<oson,  was  engaged  by 
free.  The 

house  had  been  hired  by  D.  with  the  marshes,  and  was  always  appropriated  to  the  person 
who  looked  after  the  stock  there.  Pauper  was  to  go  into  the  house  at  Michaelmas,  and  it 
was  stipulated,  at  his  desire,  "  that  he  should  not  be  obliged  to  leave  the  house  unless  he  had 
notice  to  quit  at  Michaelmas.'"  He  took  charge  of  the  stock,  entered  on  the  cottage  in  1817, 
and  resided  there  nine  years,  having  no  other  employment  than  the  charge  of  Z).'s  stock, 

The  sessions,  on  appeal  against  an  order  of  removal,  found  that  the  pauper  had  occupied 
the  cottage  as  servant,  not  as  tenant,  and  had  gained  no  settlement  by  such  occupation;  and 
they  sent  a  case,  desiring  the  opinion  of  this  Coui't,  whether  or  not  they  had  come  to  a 
proper  decision. 

Held,  that,  on  the  above  facts,  the  finding  of  the  sessions  was  not  necessarily  wrong, 
and  therefore  that  it  ought  not  to  be  disturbed. 

him 
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him  to  take  care  of  his  stock  upon  the  marshes  of  1837. 
SL  OsylL    It  was  agreed  that  he  should  receive  125. 

^  ^  The  King 

a  week  waffes.  and  the  keep  of  one  cow,  four  sheep,  against 

_       _  Tlie  Inhabit- 

and  two  pigs,  upon  the  marshes ;  and  lor  this  purpose       ants  of 
he  was  to  occupy,  rent  free,  a  certain  house  situate  upon  s^"*^^^* 
the  marshes.    This  house  had  been  originally  built  for, 
and  had  always  been  appropriated  to  the  use  of,  the 
person  who  looked  after  the  stock  upon  the  marshes, 
and  was  never  let  to  any  other  person;  and  .Dawson 
hired  the  marshes  and  the  cottage  at  the  same  time. 
Alexander  was  to  go  into  the  house  at  Michaelmas;  and, 
at  the  time  he  commenced  taking  care  of  the  stock  on 
the  marshes,  it  was  stipulated,  at  his  express  desire,  that 
he  should  not  be  obliged  to  leave  the  house  unless 
he  had  notice  to  quit  at  Michaelmas.    Alexander  took 
charge  of  the  stock,  and  possession  of  the  cottage,  in 
1817,  and  resided  in  it  more  than  nine  years,  during 
which  time  he  had  no  other  employment  than  taking 
care  of  Mr.  Dawson^s  stock. 

The  sessions  found  that,  without  the  cottage,  the  keep 
of  a  cow,  four  sheep,  and  two  pigs,  given  to  Alexander 
under  the  above  agreement,  was  not  a  tenement  of  suffi- 
cient value  to  confer  a  settlement ;  and  they  were  also 
of  opinion,  upon  the  facts  above  stated,  that  the  occu- 
pation of  the  cottage  by  the  pauper  was  an  occupation 
by  him  in  the  character  of  a  servant,  and  connected 
with  the  hiring,  and  not  an  occupation  as  a  tenant.  If 
the  Court  were  of  opinion  that  the  sessions  arrived  at 
an  improper  decision  with  respect  to  the  cottage,  the 
order  of  sessions  was  to  be  quashed,  otherwise  it  was  to 
stand  confirmed. 


Hyland 


280  CASES  IN  HILARY  TERM 

1837.  Ryland  (with  whom  was  Turner),  in  support  of  the 
"   ~      order  of  sessions,  was  stopped  by  the  Court. 

The  King 
against 
The  Inhabit- 
ants of  Knox,  contra.  The  present  case  is  distinguished  from 


Snape. 


those  in  which  a  holding  under  similar  circumstances 
has  been  held  not  to  confer  a  settlement,  by  the  amount 
of  interest  which  the  pauper  Alexander  took  under  the 
agreement.  It  was  expressly  stipulated,  at  his  desire, 
that  he  should  not  be  obliged  to  leave  the  house  unless 
he  received  notice  to  quit  at  Michaelmas.  It  has  been 
held  in  similar  cases  that  the  servant  acquired  no  settle- 
ment, because  his  occupation  was  the  occupation  of  the 
master.  Here,  if  the  master  had  chosen  to  put  an  end 
to  the  service,  he  could  not  have  turned  the  pauper  out 
of  the  house  until  the  requisite  notice  had  been  given ; 
and  the  continued  holding  of  the  pauper  in  default  of 
such  notice  could  not  have  been  deemed  an  occupation 
by  Damon  as  his  master.  The  effect  of  an  occupation 
of  premises  by  a  servant  was  much  considered  lately  in 
JRex  V.  St,  Mary,  Newington  (a).  There  the  holding 
was  necessary  to  the  service,  yet  the  Court  decided  that 
a  settlement  was  gained.  Parke  J.  said,  "  It  is  not 
clear  that  the  curate  is  not  tenant  to  the  rector ;  but  it 
is  not  necessary  for  the  purpose  of  gaining  a  settlement 
that  he  should  be  so.  It  is  sufficient  if  he  comes  to 
occupy  as  having  an  interest  of  his  own,  and  not  as  ser- 
vant to  another'*  (b).  Rex  v.  Cheshunt  (c)  may  appear 
to  support  the  present  order  of  sessions;  but  neither  in 
that  nor  in  any  other  case  has  the  settlement  been  de- 
feated by  the  mere  fact  that  the  occupation  was  for  the 
purpose  of  service.     Where  the  decision  has  been 

(a)  B  B.  ^  Ad.  540.       (6)  See  Rex  v.  Langriville,  10  B,  §•  C,  899. 
(c)  I  B.     Aid.  473. 

against 
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against  a  settlement,  the  occupation  has  been  commen- 
surate with  the  service.  The  sessions  here  have  found 
that  the  pauper  occupied  as  servant :  but  they  refer  the 
effect  of  the  agreement  to  this  Court. 

Lord  Denman  C.  J.  In  my  view  of  this  case  there 
could  have  been  no  holding  as  tenant,  even  according 
to  Mr.  Knox's  argument,  till  the  period  of  service  ex- 
pired ;  and  the  case  does  not  shew  when  it  did  expire. 
And,  besides,  the  agreement  was  merely  that  the  pauper 
"  should  not  be  obliged  to  leave  the  house  unless  he 
had  notice  to  quit  at  MichaelmasJ'  To  quit  what?  The 
case  does  not  say.  It  might  be  to  quit  the  service. 
The  sessions  have  found  that  the  holding  was  in  the 
character  of  servant,  not  of  tenant,  and  I  cannot  say 
that  they  are  wrong. 

Williams  J.  («).  The  finding  of  the  sessions,  that 
the  pauper  held  as  servant,  is  sufficient  for  us.  They 
having  found  that  fact,  I  should  not  be  critical  in  exa- 
mining the  grounds  of  their  decision,  if  it  appeared  that 
they  had  any.  They  appear  to  have  thought  that  the 
stipulation  as  to  notice  was  an  indulgence  granted,  with- 
out any  view  of  conferring  such  an  interest  as  would 
make  the  pauper  a  tenant;  and  I  incline  to  that  opi- 
nion. 

Coleridge  J.  The  parties  objecting  to  this  order 
of  sessions  must  shew  that  it  was  necessarily  wrong.  I 
think  the  sessions  have  drawn  the  right  conclusion. 
The  pauper,  looking  to  the  occupation  of  the  house  as 
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(a)  LittledaleJ.  was  absent  on  account  of  indisposition. 
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part  of  the  remuneration  for  his  service,  may  very  pro- 
bably have  stipulated  that  he  should  not  be  obliged  to 
leave  the  house  by  being  turned  out  of  the  service,  with- 
out a  six  months'  notice  ending  at  Michaelmas. 

Order  of  sessions  confirmed. 


Wednesday/,  jhe  KiNG  aminst  The  Inhabitants  of 

January  25tn. 

Berkswell, 


Under  stats.  appeal  against  an  order  of  two  justices,  removing 

and  1  w.  4.  Jolin  Wilday  from  the  parish  of  Berks'uoell^  in  Warwick- 

c  18.  a.  settle-  , 

ment  is  not  "  sMre,  to  the  hamlet  of  Balsall,  in  the  parish  of  Hampton 
fng'a  tenement",  Avdeti  in  the  Same  county,  the  sessions  quashed  the 
whde  subject    oi'der,  subject  to  the  opinion  of  this  Court  on  the  follow- 

matter  of  the      j„g  ^^^^^ 

demise  be 

occupied  by  the  Before  Lady-day  1832,  the  pauper  hired  two  cot- 
party  hiring. 

Pauper        tages,  being  separate  and  distinct  dwelling  houses,  but 

hired  two  dis-        t  .   .  i       i  i        i  •  n 

tinct  cottages,  adjoming  to  each  other  and  under  one  contmuous  root, 

for^hrtwo/"^^*  together  with  three  acres  of  land,  situate  in  the  respon- 

and  oifupied  ^^^^  P^^'^^^^'        ^  ^^^^  ^^^^  Lady-day  1832,  at  the 

the  other  for  a  yearly  rent  of  14/..    At  Lady-day  1832,  the  pauper 

year,  paying       J        J  ^      ^  '  r  r 

the  rent  for      entered  into  possession  of  one  of  the  cottages  and  the 

both.    The  ^  .... 

cottage  which    land,  and  occupied  the  same  under  the  said  hiring  till 

he  occupied  i     i  •  i 

was  worth        Lady-day  1833.    The  other  cottage  he  laid  out  money 
ofThe  rent.       upon,  and  Converted  into  a  beer  shop,  and  underlet  to 
^^ie'd  nf       J^^^  Stoney  at  a  yearly  rent  of  4/.    Stoney  occupied  the 
settlement.       game  till  near  Lady-day  1833,  and  paid  the  pauper 
the  rent  for  it.    The  year's  rent  of  14/.,  reserved  by 
the  agreement  for  the  whole  property,  was  paid  by 
the  pauper  to  the  landlord.    The  cottage  and  land  oc- 
cupied by  the  pauper  were  worth  more  than  10/.  of  the 

14/. 
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14/.  paid  by  him  for  the  whole  premises.  If  the  1837. 
Court  should  be  of  opinion  upon  this  state  of  facts  ~ 

The  King 

that  the  pauper  gained  a  settlement  in  BerJcs*welL  the  against 

^     ^       ^  ^  Thelnhabit- 

order  of  sessions  was  to  be  confirmed,  otherwise  to  be      ants  of 

Berkswell. 

quashed. 

Waddington  and  G.  Hayes,  in  support  of  the  order  of 
sessions.  This  was  a  sufficient  occupation  and  renting 
within  Stat.  6  G.  4.  c,  57.  The  only  alteration  in  that 
statute,  introduced  by  stat.  1  W,  4.  c.  18.,  relates  to  the 
person  by  whom  the  house,  building,  or  land,  shall  be 
occupied,  and  the  rent  paid.  Here  the  one  cottage,  in 
respect  of  which  the  settlement  is  claimed,  was  occupied 
under  the  yearly  hiring  by  the  person  hiring  the  same, 
for  one  whole  year ;  the  rent  was  paid  by  him  for  the 
two  cottages,  amounting  to  14/.,  and  it  is  found  that  the 
cottage  which  he  occupied  was  worth  more  than  10/.  of 
that  rent.  It  must  be  admitted  that  a  part  occupation 
of  a  single  house  will  not  confer  a  settlement ;  by  the 
words  of  6  G.  4.  c,  57.,  a  dwelling  house  is  not  divisible 
for  this  purpose  ;  but,  where  distinct  houses  are  taken, 
and  one  wholly  occupied,  and  the  requisite  rent  paid, 
there  is  no  reason  that  such  occupation  should  not  be 
sufficient,  as  it  clearly  would  be  if  that  house  alone  were 
rented.  It  is  no  objection  that  the  party,  who  holds 
premises  of  the  description  and  at  the  amount  of  rent 
required  by  the  statute,  holds  something  else  in  ad- 
dition. A  person  may  take  twenty  houses  in  a  town 
under  a  single  agreement :  must  he  occupy  all  of  them 
to  gain  a  settlement.?  By  stat.  1  W,  c,  18.  s.  2, 
where  the  rent  exceeds  10/.,  payment  to  the  amount  of 
10/.  shall  confer  a  settlement.  There  is  no  distinction 
in  principle  between  dividing  the  rent  for  one  tenement, 

and 
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1837.  and  apportioning  it  between  two.  It  maybe  contended 
that,  where  one  rent  of  14<L  is  reserved  upon  all  the 

The  King  ^ 

against      subjects  of  demise,  the  Court  ouffht  not  to  so  into  the 

The  Inhabit-  .  8  8 

ants  of  question  how  much  of  the  rent  any  part  of  the  demised 
premises  was  worth.  But  in  Hex  v.  Pickering  (a),  where 
a  settlement  was  claimed  in  respect  of  land  situate  in  two 
parishes,  and  rented  at  20/.,  evidence  was  held  admissible 
to  shew  how  much  of  that  entire  rent  was  payable  for 
the  land  in  one  parish.  Here,  if  the  boundary  of  a  parish 
passed  between  the  two  cottages,  the  question  would  be 
precisely  the  same.  Lord  Tenterden  observes,  in  that 
case,  that,  if  the  argument  against  receiving  the  evidence 
were  to  prevail,  it  would  follow  that  a  party  renting  land 
at  4?00/.  a  year  would  gain  no  settlement,  if  a  single  acre 
were  in  one  parish  and  all  the  rest  in  another.  The 
same  absurdity  may  be  suggested  here.  Rex  v.  St. 
Nicholas^  Rochester  (Z>),  does  not  apply,  because  there  the 
pauper  had  underlet  part  of  the  house  in  respect  of 
which  the  settlement  was  claimed ;  and,  however  large  a 
portion  he  might  have  retained  to  himself,  he  would 
not  have  actually  occupied  a  "  separate  and  distinct 
dwelling  house"  according  to  stats.  6  G.  4.  c.  57.  and 
1  4.  c,  18.  RexY,  St.  Nicholas,  Colchester  (c),  turned 
upon  the  same  point. 

Amos,  contra.  The  cases  last  cited  apply  in  prin- 
ciple to  this.  The  statute  1  j^'.  4.  c.  18.,  must  be  read 
as  incorporating  stat.  6  G.  4.  c,  57.,  which  enacts  that 
no  person  shall  acquire  a  settlement  by  renting  any 
tenement,  unless  it  shall  "consist  of"  (among  other 
things)  "  a  separate  and  distinct  dwelling-house  or  build- 

(a)  2B.  4;  Ad.  267.  {b)  5  JB.  4;  Ad.  219. 

(c)  2  A.  ^E.  599. 

iDg;» 
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ing;"  and  "such  house  or  building,"  by  stat.  1  W,  4}, 
c.  18.  5.  1.,  must  be  occupied  by  the  party  hiring.  It 
is  not  enough  that  the  tenement  comprehends  separate 
and  distinct  dwelling-houses,  even  though  the  party  may 
retain  one  house,  the  rent  of  which  may  be  estimated 
at  more  than  10/.   (He  was  then  stopped  by  the  Court.) 
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Lord  Denman  C.  J.  We  are  of  that  opinion.  The 
statutes  which  have  been  referred  to  were  passed  for 
the  purpose  of  avoiding  a  number  of  speculative  ques- 
tions which  had  been  raised  under  previous  acts.  We 
think  that  the  subject-matter  of  demise,  whatever  it  is, 
must  now  be  entirely  occupied  by  the  party  renting. 
The  order  of  sessions  must,  therefore,  be  quashed. 

Williams  J.  (a).  Formerly  the  decisions  on  points 
of  this  kind  turned  upon  equivalents  which  were  held 
to  satisfy  the  statutes  then  in  force.  But  now  we  have 
before  us  a  new  set  of  enactments,  and  it  seems  to  me 
that,  under  those,  the  whole  subject-matter  of  the  taking 
must  be  occupied  :  that  is  the  obvious  meaning,  and  we 
cannot  depart  from  it. 


Coleridge  J.  We  cannot  depart  from  the  plain 
meaning  of  the  acts  of  parliament,  but  must  construe 
them  simply  according  to  the  words.  Upon  such  a 
construction,  I  think  that  the  whole  tenement  must  be 
occupied.  As  to  the  absurdity  which  has  been  sug- 
gested, a  similar  argument,  on  the  ground  of  absurdity, 
was  advanced  (b)  on  the  question,  whether  or  not  it  was 
necessary,  under  stat.  6  G.  4.     57.,  that  the  whole  rent, 


(a)  Littledale  J.  was  absent  on  account  of  indisposition. 

(b)  Rex  V.  Ramsgate,  6  B.  ^  C.l\2. 

Vol.  VI.  U 


to 
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to  whatever  amount,  should  be  paid ;  and  the  Court 
held  that  the  words  of  the  act  of  parliament  must  be 
adhered  to.  That  is  a  better  course  than  attempting  to 
mould  the  words  of  a  statute ;  which  if  we  do,  we  can 
never  know  how  far  we  may  be  called  upon  to  proceed. 

Order  of  sessions  quashed. 


Wednesday/,  The  KiNG  agaifist  The  Inhabitants  of 

January  25th. 

Closworth. 

An  indenture  (^-^  appeal  against  an  order  of  justices,  whereby 
^Ne'ijtfmmdland  Robert  Bavtlett  was  removed  from  the  parish  of 

pauperrbeino-  Closwrth  to  the  parish  of  Pendomer,  both  in  the  county 
Englishman       Somerset,  the  sessions  quashed  the  order,  subject  to 

and  oi  age,  and  '  ^  '  j 

c,  a  merchant        opinion  of  this  Court  on  the  following  case. 

of  Newfound-  ° 

land  (having         Before  the  year  1817,  the  pauper,  an  Englishman, 

also  an  esta- 

bhshment  in  being  then  of  age,  was  at  Twillingate  in  Newfoundland, 

nessing  that  ii^  the  employ  of  Messrs.  Colborne  and  Son,  of  Stur- 

boundThnseif  minster  Newtou  in  Dorsetshire,  who  had  a  mercantile 

saU^rTo'^c^'  ^  establishment  in  Newfoundland  and  at  Poole  in  Dorset- 

with  covenants  ^Mre,  and  were  Newfoundland  merchants :   John  Col- 

that  pauper 

would  serve  c.  home,  the  son,  occasionally  residing  in  each  place :  and 

as  an  appren- 
tice, and  that  C.  the  home  of  Colborne\  vessel,  on  board  of  which  the 

would  take  p  »-»    7     t     i     i      •  • 

pauper  as  an  pauper  scrvcd,  was  the  port  oi  Poole,  In  the  begmnmg  of 

maintafn^him"  1817,  the  pauper  bound  himself  to  John  Colborne,  the  son, 
te"n"°  instrument,  of  which  the  following  is  a  copy  :  — 

Held,  that        ic  rpj^jg  indenture,  made  1st  of  January  1817,  between 

pauper  gained  '  u  ^ 

a  settlement  in  Jiobert  Bartlett,  late  of  Pendomer  in  the  county  of 

an  English  ^  *' 

parish  by  re-  Somerset,  England,  but  now  of  Twillingate  in  the  island 

sidence  and 

service  there  of  Newfoundland^  labourer,  of  the  one  part,  and  John 

under  this  in- 
denture, and  that  no  evidence  of  the  law  of  Newfoundland  was  necessary. 

Colborne, 
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Colborne^  late  of  Sturminster  Newton,  in  the  county  of  1837. 
Dorset.  Emland,  but  now  of  Twillimate  aforesaid,  mer- 

^  The  King 

chant,  of  the  other  part,  witnesseth,  that  the  said  R,  B.,  against 

^  .The  Inhabit. 

of  his  own  free  will,  hath  put,  placed,  and  bound  him-       ants  of 

self  apprentice,  as  a  sailor,  to  the  said  J.  C,  rrom  the 

day  of  the  date  hereof,  for  the  term  of  three  years ;  and 

the  said  JR,  B.  doth  covenant,  promise,  and  agree,  to 

and  with  the  said  J.  C,  his  executors,  administrators, 

and  assigns,  "  "  that  he,  the  said  R.  B,,  shall  and  will, 

from  the  day  of  the  date  hereof,  for  the  term  aforesaid, 

serve  the  said  J".  C,  his  executors,"  &c.,  "  on  board  the 

brig  Doj'set,  or  any  other  vessel  which  the  said  J.  C, 

his  executors,"  &c.,  "  shall  or  may  have  during  the 

term  aforesaid,  diligently  attending  to  the  concerns  of 

his  said  master,  doing  no  damage,"  &c.,  "  nor  knowingly 

suffer  the  same,"  &c.,  "  but  shall  and  will,  in  all  respects, 

acquit  and  demean  himself  as  an  honest  apprentice  ought 

to  do.    In  consideration  whereof,  he,  the  said  J.  C, 

doth  hereby  covenant,  promise,  and  agree,  to  and  with 

the  said  B.  B."  "  that  he,  the  said  J.  C,  his  executors," 

&c.,  "  shall  and  will  accept  and  take  the  said  R,  B,  as 

his  apprentice,  and  shall  and  willj  during  the  term 

aforesaid,  at  his  proper  costs  and  charges,  find  and 

provide  the  said  R,  B.  with  meat,  drink,  and  unfurnished 

lodging,  and  also  with  physic  and  surgery,  if  wanted : 

And  also  "  "  shall  and  will  pay  unto  the  said  R,  B.,  his 

executors,  administrators,  or  assigns,  at  the  expiration 

of  the  said  term,  the  sum  of  SOL    In  witness"  &c. 

The  instrument  was  not  executed  in  England,  but  in 
Newfoundland,  and  was  signed  and  sealed  by  the  pauper 
and  his  master,  the  latter  then  residing  in  Ncwfoimdland. 
It  was  not  stamped  at  the  time  of  its  execution,  nor 
within  two  months  afterwards;  but  at  the  hearing  of 

U  2  th^ 
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1837.  the  appeal  it  was  given  in  evidence,  bearing  an  English 
The  King  ^^^"^P'  ^  receipt  for  the  penalty  indorsed.  No 
Th?rb'     ^vi^^'^ce  was  given  of  the  law  of  'Newfoundland  relating 

ants  of  to  such  instruments ;  but  it  was  admitted  that  legal  in- 
dentures executed  in  Newfoundland  do  not,  accord- 
ing to  the  laws  of  that  island,  require  a  stamp  to 
render  them  valid  there.  The  pauper,  jK.  jB.,  inhabited 
and  served  under  the  above  instrument  for  more  than 
forty  days  in  the  parish  of  St,  James  in  Poole^  in  Dor- 
setsMre.  It  was  admitted,  and  the  sessions  adjudged, 
that  the  instrument,  if  executed  in  England^  duly 
stamped,  was  a  valid  indenture  of  apprenticeship :  and 
the  question  now  stated  was,  whether  the  binding  was  a 
valid  one,  so  as  to  confer  a  settlement  by  service  under 
it  in  England,  If  the  instrument  were  sufficient  to 
confer  a  settlement,  the  order  {a)  to  be  quashed. 

Sir  W,  W,  Follett  and  Moody,  in  support  of  the  order 
of  sessions,  were  stopped  by  the  Court. 

Kinglake,  against  the  order  of  sessions.  A  residence 
under  this  indenture  conferred  no  settlement.  Every 
foreign  contract  operates  according  to  the  law  of  the 
country  in  which  it  is  made :  its  only  effect  in  England 
is  that  the  courts  here  will  enforce  the  rights  so  in- 
terpreted. Now  the  first  statute  expressly  declaring 
that  an  apprenticeship  conferred  a  settlement  was  stat. 
1 3  &  14  C.  2.  c.  12.  5.  1.  But,  before  that  statute,  it  had 
been  resolved,  that  apprenticeship  gave  a  settlement  {b) : 
the  word  "  apprentice,"  therefore,  was  used  in  that 

(a)  i.  e.  of  removal. 

{b)  Resolutions  of  the  Judges  of  Assises,  1633;  res.  25,  26.  Dalton's 
Justice,  C.40.  Poor,  (p.  118.  ed.  1655.). 

Statute 
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statute  in  a  sense  long  before  known  to  the  English  law. 
In  Stat.  5  Eliz,  c,  4.  the  law  of  apprentices  is  consol- 
idated, and  regulations  laid  down  as  to  the  parties  receiv- 
ing, and  the  terms  of  the  contract.  Therefore  stat.  1 3  & 
14  C.  2.  c.  12.  5.  1.  must  be  understood  to  speak  of  such 
apprenticeships  only  as  were  then  legal.  [Coleridge  J. 
By  Stat.  5  Eliz.  c,  4.  ss.  26,  41.,  an  indenture  of  appren- 
ticeship was  void,  unless  made  for  seven  years  at  least: 
yet  such  an  indenture  conferred  a  settlement.]  That 
was  because  the  statute  was  not  construed  strictly ;  and 
the  word  "  void"  in  sect.  41.  was  held  to  mean  void- 
able only  [a) ;  it  does  not  follow  that  the  word  "  ap- 
prentice," in  Stat.  13  &  14  C.  2.  12.  5.  1.,  is  to  be 
construed  without  reference  to  the  statute.  Stat.  5  Eliz. 
c,  4.  is  now  repealed  by  stat.  54  G.  3.  c,  96.  s.  2.,  as  to 
these  regulations :  but  that  does  not  affect  the  inference 
that  stat.  13  &  14  C.  2.  c.  12.  s.\.  referred  only  to  such 
apprenticeships  as  were  then  legal.  By  stat.  5  Eliz. 
c.  5.  s.  12.  the  deeds  of  apprenticeship  to  sea-service  are 
to  be  "  inrolled  in  the  town  where  the  same  apprentice 
shall  be  then  inhabiting,  if  it  be  a  town  corporate;"  if 
not,  then  "  in  the  next  town  incorporate  to  the  habit- 
ation of  every  such  apprentice."  Stat.  1  Ja.  2.  c.  1 7.  s.  3. 
enacted  that  the  forty  days'  residence,  to  make  a  settle- 
ment, should  be  accounted  from  the  delivery  of  notice : 
then  stat.  S  8>L  4>  W.  Sj-  M.  c.  11.  s.  8.  enacts  "  that  if  any 
person  shall  be  bound  apprentice  hi/  indenture,  and  in- 
habit in  any  town  or  parish,  such  binding  and  inhabit- 
ation shall  be  judged  a  good  settlement,"  though  no 
notice  be  given.    These  statutes  of  course  refer  to  the 


1837. 

The  King 
against 

The  Inhabit- 
ants of 

Closworth. 


(a)  See  the  cases  collected  in  Pearse  v.  Morrice,  2  J.  JS.  89. ;  and 
Bex  V.  St.  Gregory^  2  A.  ^  E,  101,  103. 


U  3 
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1837.      settlement  which  is  provided  for  by  stat.  13  &  14  C.  2. 

c.  12.;  if  so,  the  statute  last  named,  though  it  does  not 
mention  an  indenture,  must  have  been  understood  to 


The  King 


C  LOS  WORTH, 


The  Inhabit- 
ants of      refer  only  to  apprenticeships  created  by  indenture.  Now 

an  indenture  was  essential  to  an  apprenticeship  only  by 
the  English  jtatute  law  (a) :  therefore  stat.  13  &  14  C.  2. 
c.  12.  5.  1.  applies  to  English  apprenticeships  only.  And 
this  is  reasonable ;  otherwise  foreigners  residing  in  this 
country,  in  pursuance  of  any  foreign  contract  which 
could  be  construed  into  an  apprenticeship,  would  ac- 
quire a  settlement.    The  acts  relating  to  the  settlement 
of  the  poor  were  all  passed  for  English  objects,  and 
must  be  understood  to  refer  to  English  contracts,  as 
well  as  to  a  habitation  in  England.    Indeed  the  binding 
mentioned  in  stat.  3  &  4  W.     M.  c.  11.  5.  8.  may  be 
connected  with  the  words  "in  any  town  or  parish;" 
and  this  is  not  a  forced  construction,  but  is  consistent 
with  stat.  5  Eliz.  c.  4.  ss.  25,  26,  28,  &c.,  which  require 
that  the  masters,  at  the  time  of  the  contract,  shall  be 
householders,  and  inhabit  as  therein  mentioned.  In 
JRex  V.  St.  Nicholas  in  Ipsmch  {b),  stat.  S  Sc  4}  W.  ^  M. 
c.  11.  was  considered  to  refer  to  such  apprenticeships 
only  as  were  lawful  under  stat.  5  Eliz.  c.  4.    Now,  it  is 
only  by  stat.  S  k  4}  W.     M.  c.  11.  s.  S.  that  apprentice- 
ship without  a  notice  could  give  a  settlement.  But,  fur- 
ther, supposing  a  settlement  under  an  apprenticeship 
other  than  English  to  be  good,  no  proof  has  been  given 
that  the  present  contract  by  apprenticeship  is  good  by 
the  law  of  Ne^mfoundland.  This  was  essential,  as  appears 
from  The  National  Bank  of  St.  Charles  v.  De  Ber- 

(a)  See  1  Bott,  P.  L,  pi.  623  to  628.  ;  2  JSott^  P.  L,  pi.  492.  (6th  ed.). 
(h)  Burr.  S.  C.91. 
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nales  («),  Cosio  v.  De  Bernales  [h).  There  may  be  re- 
quisites to  a  Newfoundland  apprenticeship  which  have 
not  been  fulfilled. 

Lord  Denman  C.  J.  I  am  of  opinion  that  a  good 
settlement  was  gained  by  service  under  this  indenture. 
When  Stat.  13  &  14?  C  2.  c.  12.  s.l,  was  passed,  which 
speaks  of  a  person  being  legally  settled  as  an  apprentice, 
no  one  could  be  an  apprentice,  except  by  complying 
with  the  requisites  of  stat.  5  Eliz.  c,  4. :  to  what  extent 
this  compliance  was  necessary  we  need  not  inquire, 
since  the  objection  arising  upon  the  act  of  Elizabeth 
is  done  away  with  by  the  repealing  clause  of  stat. 
54?  G.  3.  c,  96.  5.  2.  The  statute  5  Eliz,  c,  5.  requires 
inrolment  of  the  indenture,  in  the  case  of  apprentices 
bound  to  the  sea-service  under  that  statute ;  but  in  Rex 
V.  Gainsborough  (c)  it  was  held  that  non-compliance  with 
the  requisites  of  that  statute  did  not  vitiate  the  apprentice- 
ship as  to  settlement.  It  is  true  that  Lord  Hardwicke,  in 
Rex  V.  St.  Nicholas,  Ipswich  {d),  said  that  the  construction 
of  stat.  3  &  4  W,Sc  M,c,  11.  5.  8.  must  be  the  same  with 
that  of  stat.  5  Eliz.  c,  4. ;  that,  however,  was  a  remark 
not  material  to  his  immediate  decision ;  for,  since,  in  that 
case,  there  was  no  apprenticeship  at  all  set  up,  except 
by  virtue  of  stat.  5  Eliz,  c,  4.,  he  had  not  to  consider 
whether  or  not  it  was  possible  that  there  might  be  a 
contract  of  apprenticeship,  other  than  one  under  stat. 
5  Eliz.  c,  4.,  capable  of  satisfying  stat.  S  Si  4<  TV,  M. 
c.  11.  5.  8.  Then  it  is  contended  that  proof  ought  to 
have  been  given  that  this  indenture  is  in  pursuance  of 

(a)  Ri/.  ^  Moo.  190. 

(6)  jRy.  ^  Moo.  102.    See  cases  cited  in  Rex  v.  JCoops,  ante,  198. 
(c)  Bur7'.  S.  C.  586.  (d)  Burr,  S.  C.  96. 
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the  laws  of  Newfoundland.  But  that  is  not  necessary : 
the  contract  is  one  of  teaching  and  learning,  and  is 
prima  facie  a  contract  of  apprenticeship.  And  the  case 
finds  that  the  apprentice  was  of  age.  Perhaps,  if  that 
were  not  so,  it  might  be  necessary  to  prove  that,  by  the 
law  of  Newfoundland,  infants  are  capable  of  entering 
into  such  a  contract.  It  appears  to  me  that  this  inden- 
ture is  perfectly  good  for  the  purpose  of  settlement. 


Williams  J.  (a).  Here  is  a  legal  contract  between 
parties  competent  to  contract,  whereby  one  of  them  is 
bound  for  a  length  of  time.  On  the  face  of  the  instru- 
ment, one  cannot  avoid  seeing  that  it  is  a  contract  for 
serving  and  learning  on  the  one  hand,  and  for  teaching 
on  the  other.  But  it  is  said  that  the  law  of  Newfound- 
land may  add  other  requisites.  No  evidence,  however, 
has  been  given,  shewing  that  more  is  required  than  a 
contract  to  teach  and  learn.  It  is  contended  that  this 
settlement  is  not  good  for  want  of  a  binding  conform- 
able to  the  statute  5  Eliz,  c.  4.  But  it  has  been  held 
that  a  settlement  was  gained  by  an  apprenticeship  where 
the  binding  was  for  a  less  time  than  that  required  by 
Stat.  5  Eliz.  c.  4.;  a  very  strong  decision  certainly,  since 
sect.  41  of  that  statute  enacts  that  all  indentures  of  ap- 
prenticeship, made  otherwise  than  is  by  that  statute 
appointed,  shall  "  be  clearly  void  in  the  law,  to  all  intents 
and  purposes."  Here  there  is  nothing  to  shew  any  ille- 
gality in  the  contract  of  apprenticeship;  and  the  settle- 
ment is  good. 


Coleridge  J.  By  the  joint  effect  of  stat.  13  &  14 
C.  2.  c.  12.  s,  1.,  and  stat.  S  Sc  4}  W.  ^  M.  c.  11.  s.  8., 

(a)  Littledale  J.  was  absent. 

apprenticeship, 
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apprenticeship,  coupled  with  inhabitancy,  gives  a  settle- 
ment. One  objection  here  is,  that  no  evidence  was 
given  of  this  indenture  being  good  by  the  laws  of  Ne*m- 
foundland.  It  is  true  that  no  such  evidence  was  given, 
either  by  parol  or  otherwise.  But  an  apprenticeship  is 
a  contract  to  teach  and  to  learn:  we  may,  therefore, 
consider  this  written  contract  as  one  of  apprenticeship. 
It  was  also  contended  that  an  apprenticeship  contracted 
in  a  foreign  country  was  not  brought  within  the  settlement 
laws.  In  support  of  this,  it  was  urged  that  stat.  13  &  14? 
C  2.  c.  12.  5.  1.  conferred  a  settlement  only  in  cases 
of  apprenticeships  which  were  good  by  the  English  law, 
inasmuch  as  the  statutes  5  Eliz,  c.  4.  and  5  Eliz.  c,  5, 
imposed  certain  terms  which  were  peculiar  to  the  English 
law,  and  which  had  not  here  been  complied  with.  It 
seems  to  me  that  this  argument  is  good  only  on  the 
supposition  that  there  can  be  no  apprenticeship  unless 
under  the  statutes.  But  we  know  that,  although  their 
words  are  very  strong,  yet  it  has  been  held,  from  very 
early  time,  where  default  has  been  made  in  complying 
with  the  Stat.  5  Eliz,  c.  4.,  even  to  the  extent  of  the 
master  not  being  entitled  to  take  an  apprentice  at  all  (a), 
that  the  settlement  was  nevertheless  good.  The  ground 
of  this  objection  therefore  fails. 

Order  of  sessions  confirmed. 

(a)  Anonymous  Case,  9  Ann,  3  Vin.  Abr,  29,  ti:.  Apprentice  {K)^ 
pi.  12. ;  Rex  v.  St.  Petrox,  4  T.  R.  196. 
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w^ednesday,      'pj^g  KiNG  amiust  The  Inhabitants  of  the  Town 

January  25  th. 

and  Parish  of  Henley-upon-Thames. 


The  renting  appeal  against  an  order  of  two  justices,  whereby 

and  occupation  , ,     ,        ^,  .  i    p  i  i 

of  a  granary,  Mattkew  Ckipp  was  removed  from  the  town  and 

i'notheTbuiid-  parish  of  He7iley-upon-Thames  in  Oxfordshire  to  the 

the'same "00^  Parish  of  BurgJifield  in  Berkshire^  the  sessions  quashed 

with  It,  but  ^YiQ  order,  subject  to  the  opinion  of  this  Court  on  the 

accessible  only  ?         j  r 

bv  a  ladder       followin(T  case. 

from  the  out- 

side,  and  having      Xhe  pauper  acquired  a  settlement,  before  the  year 

no  communica- 
tion with  the      1819,  in  the  appellant  parish  of  BurgJifield,    In  1821, 

building  belov/,  i    •       •  i  ^  i        •  i 

conferred  no  the  pauper,  bemg  m  trade  as  a  mealman,  and  resident 
undei^bTat.  the  respondent  parish,  hired  a  granary  of  one  Pan- 

59  G.  s.  c.  50.  ^^.^^  ^YiQ  rent  of  4?/.  a  year.  The  granary  was  an 
upper  one,  forming  one  entire  floor,  and  above  a  gra- 
nary which  stood  in  a  yard  belonging  to  a  dwelling- 
house  of  the  said  Paulin,  in  Henley-upon-Thames^  which 
yard  opened  by  a  gateway  on  the  high  road.  The  two 
granaries  adjoined  to,  and  were  under  the  same  roof  with, 
a  stable,  and  were  detached  from  the  dwelling-house. 
There  was  no  internal  communication  between  the 
lower  and  the  upper  granary,  or  between  the  upper 
granary  and  the  stable,  the  only  entrance  to  the  upper 
granary  being  a  separate  and  distinct  entrance  from  the 
outside,  by  means  of  a  moveable  ladder,  placed  in  the 
yard,  and  reaching  from  the  ground  to  a  door  on  the 
side  of  the  same  granary.  In  1822,  whilst  the  pauper 
still  held  this  granary,  he  hired,  of  one  Major^  another 
granary  or  loft,  in  the  parish  of  Henley-upon-Thames,  at 
the  rent  of  7/.  a  year.    The  last-mentioned  granary  was 

one 
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one  entire  floor,  and  was  over  a  stable,  in  a  yard  behind  1837. 
the  dwelling-house  of  the  said  Major,  The  stable  and 
granary  were  detached  from  the  last-mentioned  dwelling- 
house,  and  there  was  an  approach  to  them  without  ants  of 
entering  the  dwelling-house.  There  was  no  internal  ^ThImes!'^' 
communication  between  the  stable  and  granary,  the 
only  entrance  to  the  granary  being  a  separate  and 
distinct  one  from  the  outside,  by  means  of  a  moveable 
ladder,  placed  in  the  yard,  and  reaching  from  the  ground 
to  a  door  in  the  side  of  the  granary.  The  pauper  held 
both  the  granaries  above  mentioned  together,  for  more 
than  a  year ;  and  duly  paid  the  rent,  and  resided. 

The  question  for  the  opinion  of  this  Court  was, 
whether,  upon  these  facts,  the  finding  was  warranted, 
that  the  two  granaries  above  mentioned  were  separate 
and  distinct  buildings  within  the  meaning  of  stat. 
59  G.  3.  c.  50. 


Chilton,  in  support  of  the  order  of  sessions.  If  these 
granaries  be  each  a  separate  and  distinct  dwelling- 
house  or  building,  the  renting  and  occupation  of  them 
will  give  a  settlement,  as  was  decided  in  Hex  v.  Woot- 
ton  («),  under  stat.  6  G.  4.  c.  57.  s.  2.  Now  here  the 
granaries  are  accessible  only  by  distinct  independent 
entrances,  and  not  through  any  other  house.  In  Rex 
V.  Macclesfield  (h)  it  was  held  that  a  settlement  was 
gained  by  renting  chambers  which  extended  over  the 
lower  rooms  of  an  adjoining  house,  and  the  house  itself, 
there  being  no  internal  communication  between  the  two. 
It  is  true  that,  in  that  case,  the  whole  of  the  building 
under  the  one  roof  was  rented :  but  the  judgment 

(a)  lA.^E.  232 ;  and  see  Rex  v.  Iver,  1  A.  f  E.  228. 
{h)  2  B.  ^  Ad.  870. 

evidently 
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evidently  turned  upon  the  tenement  not  being  under 
separate  roofs. 

Maule  (with  whom  was  Cooper)  contra.  The  granaries 
here  were  not  separate  and  distinct  dwelling-houses  or 
buildings,  there  being  other  buildings  under  the  same 
roofs.  This  is  precisely  the  case  which  the  statute 
was  intended  to  exclude.  If  the  Court  once  hold  that 
the  renting  of  an  upper  floor  is  sufficient,  the  statute 
will  be  evaded.  (He  was  then  stopped  by  the  Court.) 


Lord  Denman  C.  J.  We  agree  that  your  construc- 
tion of  the  act  is  the  only  reasonable  one. 


Williams  (a)  and  Coleridge  Js.  concurred. 

Order  of  sessions  quashed  {b), 

(a)  Littledale  J.  was  absent. 

{h)  See  Rex  v.  Great  and  Little  Usworth  and  North  BiddicJc,  5  A.  ^ 
E.  261. 


Wednesday,  The  KiNG  agaiTist  The  Inhabitants  of 

January  25th. 

Rettendon. 


Pauper  served  appeal  against  an  order  of  justices,  whereby  Sophia 

tinuously  At&idge  was  removed  from  the  parish  of  Retten- 

under  two  sue-  •  ^      n  -r  i      i    •  ti 

cessive  con-  don  to  the  parish  oi  Ingatestone,  both  in  Essex,  the  ses- 
a^Mring  for  sions  quashed  the  order,  subject  to  the  opinion  of  this 
t:tronVr  court  upon  the  following  case. 

iTer^she  ha^d  "^"^^  paupcr  went  into  the  service 

so  served  for  a 

year,  and  before  the  term  of  the  yearly  hiring  had  expired,  the  Poor  Lavv^  Amendment 
Act,  A&c  5W.  4.  c.  76.;  passed. 

Held,  that  no  settlement  was  gained,  under  ss,  64,  65. 

of 
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of  one  Elizabeth  Baker ^  as  her  servant,  for  a  month,       J  837. 
at  wages  of  l5.  a  week.    She  continued  in  the  service 

^  The  King 

of  E»  B.  until  the  expiration  of  the  month,  and  was  against 

^  ^  The  Itihabit- 

then  hired  by  E,  B.  to  be  her  servant  till  Michael-       ants  of 

mas,  1833,  at  the  like  wages.     1  he  pauper  contmued 

to  serve  E,  B,  till  Michaelmas,  1833,  when  she  was 

hired  by  E,  B.  to  be  her  servant  for  the  following  year, 

at  wages  of  505.  a  year.    The  pauper  continued  to  serve 

E,  B.  during  the  whole  of  that  year.  <  From  the  time 

of  the  first  hiring,  in  June  1833,  till  Michaelmas  1834, 

there  was  an  unbroken  continuance  of  service ;  and  the 

pauper  always  resided  in  the  house  of  E.  B,,  which 

was  in  Rettendon. 

The  question  for  the  consideration  of  the  Court  was, 
whether,  reference  being  had  to  stat.  4  &  5  4.  c,  76. 
s,  65.,  the  pauper,  under  the  above  circumstances,  gained 
a  settlement  in  Bettendon. 

Knox  and  Turner  in  support  of  the  order  of  ses- 
sions. Before  stat.  4  &  5  4.  c,  76.,  a  service  under 
any  hiring  might  be  coupled  with  a  service  under  a  sub- 
sequent hiring  for  a  year :  and,  if  there  w^ere  a  year's 
continuous  service,  a  settlement  was  gained.  Then  stat. 
4  &  5  4.  c.  76.  s,  64.  enacts,  that  "  from  and  after 
the  passing  of  this  act"  (14th  August  1834)  "no  set- 
tlement shall  be  acquired  by  hiring  and  service,  or  by 
residence  under  the  same."  If  this  section  stood  alone, 
there  would  arise  a  difficulty  similar  to  that  under  stat. 
59  G.  3.  c,  50.  That  statute  enacted,  "  That  from  and 
after  the  passing  of  this  act  no  person  shall  acquire  a 
settlement"  by  renting  a  tenement  and  forty  days'  resi- 
dence, except  under  the  circumstances  there  described : 

and 
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and  it  was  held,  in  Rea;  v.  St,  Mary-le-bone  [a\  that, 
where  part  only  of  the  forty  days  had  expired  before 
the  act  passed,  no  settlement  was  gained  unless  the  re- 
quisites of  the  act  were  fulfilled.  But  sect.  65  of  stat. 
4  &  5  4.  c,  76.,  in  order  to  meet  the  case  of  settle- 
ments actually  in  progress,  enacts  "  That  no  person 
under  any  contract  of  hiring  and  service  not  completed 
at  the  time  of  the  passing  of  this  act  shall  acquire,  or  be 
deemed  or  adjudged  to  have  acquired,  any  settlement 
by  reason  of  such  hiring  and  service,  or  of  any  residence 
under  the  same."  It  will  be  said  that  the  words  here  go 
so  far  as  to  invalidate  settlements  by  a  residence  already 
completed,  under  a  contract  not  completed.  But  the 
words  are  not  more  strong  or  express  than  those  in  stat. 
6  G.  4.  c.  57.  5.  2.:  yet  in  Rex  \,  Pickering  (b)  this  Court 
admitted  evidence  of  the  value  of  the  tenement,  con- 
trary to  the  language  of  that  act,  in  order  to  carry  into 
effect  its  general  intention.  Now,  here,  it  cannot  be 
supposed  that  the  legislature  meant  to  do  away  with  a 
settlement  actually  completed  before  the  passing  of  the 
act.  Suppose  an  appeal  against  an  order  founded  on 
such  a  settlement  had  been  lodged  and  tried  after  the 
service  for  a  year  was  completed  under  two  continuous 
contracts,  but  before  the  term  of  the  second  contract 
had  expired;  and  that  the  act  had  also  passed  before 
the  expiration  of  the  second  contract.  On  the  appeal, 
the  settlement  must  have  been  held  good:  could  that 
judgment  have  been  avoided  by  the  passing  of  the  act? 
This,  if  intended,  could  have  been  directly  expressed ; 
as  in  sect.  68,  where  a  settlement  already  gained  is 


(a)  4i?.  §•  Aid.  G81.    See  TXex  v.  St,  Nicholas,  Colche&ttt,  2  J.  <|* 
E.  599,  as  to  stat.  1  W.  4.  c.  18. 
(^»)  2  jB.  ^  Ad.  267. 

avoided 
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avoided  by  declaring  that  the  party  shall  not  "  retain" 
it.  [Coleridge  J.  Sect.  65  uses  the  words  "  or  be 
deemed  and  adjudged  to  have  acquired.**]  That  does 
not  go  far  enough  to  invalidate  a  settlement  gained  be- 
fore the  passing  of  the  act.  The  most  reasonable  con- 
struction is  to  consider  sect.  64  as  wholly  prospective, 
and  to  refer  sect.  65  to  settlements  in  progress  but  not 
completed.  According  to  the  law  as  it  stood  when  the 
act  passed  (by  which  the  act  must  be  construed),  there 
had  been  two  complete  hirings,  and  a  continuous  ser- 
vice, completed  under  the  two,  when  the  act  passed. 


1«37. 


The  Kino 
against 

The  Inhabit- 
ants of 

Retiendow. 


Byland  and  Calvert,  contra,  were  stopped  by  the 
Court. 


Lord  Denman  C.  J.  I  cannot  act  upon  any  pre- 
sumed intention  of  the  legislature,  where  there  is  no 
doubt  as  to  the  meaning  of  the  words. 

Williams  J.  {a)  By  the  old  law,  continuous  ser- 
vices under  two  contracts  of  hiring  might  be  coupled ; 
but,  according  to  the  principle  of  that  rule,  a  contract 
for  a  year  was  indispensable.  Here  the  second  con- 
tract, which  is  that  for  a  year,  is  cut  in  two  by  the  act, 
which  declares  that  the  contract  under  which  the  settle- 
ment is  to  be  acquired  must  be  complete  at  the  time  of 
passing  the  act. 

Coleridge  J.  The  contract  for  hiring  and  for  service 
is  one.  The  act  says  that  no  one  shall  be  adjudged  to 
have  acquired  a  settlement  under  such  a  contract  not 

(a)  Littledale  J.  was  absent. 

completed 
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i837.       completed  at  the  time  of  passing  the  act.    Was  this 
The  King     Contract  so  completed  ?   Clearly  not.    The  words  can- 
against       not  be  ffot  over. 

The  Inhabit-  ^ 

ants  of  Order  of  sessions  quashed  (a), 

Rextendon. 

(a)  The  following  case  was  decided  in  Hilary  term,  1838. 
Saturday,  The  Queen  against  The  Inhabitants  of  St.  John  the 

January  20th,  EVANGELIST. 
1838. 

Service  under  a  On  appeal  against  an  order  of  justices  for  the  removal  of  Jane  WatUns 

hiring  for  a        from  the  parish  of  St.  John  the  Evangelist  to  the  parish  of  Trallong,  both 

^^ich  stat"^  county  of  Brecon,  the  sessions  (October  1836)  quashed  the  order,  sub- 

4  &  5  W.4.       ject  to  the  opinion  of  this  Court  on  the  following  case.    The  respondents 

c.  76.  passed,      proved,  bv  the  evidence  of  the  pauper,  a  settlement  by  hiring  and  service 

cannot  be  ■     ,        '^^  .  ,      ^    ,  .     .       ,  „ 

united  with  a  appellant  parish.    On  her  cross- exammation,  she  further  proved 

previous  ser-  that  she  was  subsequently  hired,  a'week  after  Brecon  November  fair,  1 832, 
vice,  for  the  (17th  November),  to  serve  till  the  November  fair  following  in  the  parish  of 
conferring  a  Llanfillo,  in  the  same  county :  that,  a  few  days  before  the  latter  fair,  in 
settlement;  1833,  she  made  a  fresh  agreement  to  serve  the  same  person  in  the  latter 
though  a  year  ^.j^}^^  f^.^^  th^t  f^ir  for  one  year ;  and  that  she  served  the  whole  year, 
of  service  W3.S 

completed  be-  ^^^^  urged,  on  the  part  of  the  respondents,  that  the  Poor  Law  Act, 

fore  the  passing  4  &  5  ^T.  4.  c.  76.,  had  passed,  1 4th  o£  August  1834,  and  that,  by  reason  of  the 
of  the  act.  intervention  of  that  act  (sect.  65),  the  pauper  had  not  gained  a  settlement  in 

Llanjillo,  her  last  contract  of  hiring  and  service  not  having  been  completed 
when  the  act  passed.  The  sessions,  however,  were  of  opinion  that,  the  pauper 
having  previously  hired  with  her  master  in  Llanjillo  for  less  than  a  year, 
and  served  under  that  hiring  until  the  commencement  of  her  service 
under  the  yearly  hiring,  these  services  united  amounted  to  a  year's  service 
in  the  parish  of  Llanfillo  at  the  time  of  the  passing  of  the  act ;  and  that, 
by  this  hiring  and  these  services  united,  she  gained  a  settlement  in 
Llanfillo, 

Greaves,  in  support  of  the  order  of  sessions.  It  may  be  said,  that  this 
point  has  already  been  decided  in  Rex  v.  Rettendon  [supra]  ;  but  the  ap- 
pellants wish  to  obtain  a  reconsideration  of  that  case.  [Lord  Jbenman  C.  J. 
My  opinion  is,  that  we  ought  not  to  hear  the  point  re-argued ;  and  it  is 
but  of  limited  application.]  It  is  an  important  question,  and  applying,  in 
principle,  to  many  cases,  whether  the  enactment  in  sect.  65  is  to  operate, 
ex  post  facto,  On  a  settlement  already  acquired  under  the  former  law.  The 
decision  in  Rex  v.  Rettendon  is  against  many  authorities  which  were  not 
cited  in  arguing  that  case,  and  which  shew  that  acts  of  parliament  are  not 
to  be  construed  as  defeating  rights  already  vested,  unless  the  legislature 
has  used  express  words  signifying  that  intention.     (See  2  Dwarris  on 

Statutes, 
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Statutes,  c.  11.,  pp.  677,  680,  1,  and  the  authorities  there  cited.)  [Lord 
Denman  C.  J.  The  words  of  sect.  65  are  very  extensive ;  and  this 
appears  to  be  one  of  the  very  cases  contemplated  by  them.  The  object 
of  the  enactment  was  to  interfere  with  rights.]  If  the  words  had  been 
merely,  "  that  no  person  under  any  contract  of  hiring  and  service  not 
completed  at  the  time  of  the  passing  of  this  act,  shall  acquire  "  any  settle- 
ment, &c.,  the  act  must  have  been  construed  as  prospective  only.  The 
words  "  shall  be  deemed  to  have  acquired  "  contain  no  substantial  addition. 
[Lord  Denman  C,  J.  If  the  sessions  had  wished  us  to  reconsider  our 
former  decision,  the  case  might  have  been  different.  Rex  v.  Rettendon 
was  argued  at  great  length  on  the  side  which  you  now  support.} 


1837. 

The  Kino 
against 
The  Inhabit- 
ants of 
Retxewdon. 


Per  Curiam  [Lord  Denman  C.  J.,  Littledale,  Williams^  and  Cole- 
ridge Js.], 

Order  of  sessions  quashed. 


See  Rev  v,  OcUei/,  \  R.  ^  Ad.  818.  Rex  \.'Durslei/i  3  R.  4;  Ad.  ^65. 


The  King  against  The  Inhabitants  of  ^^ua^^'i^tK 
Walthamstow. 

Two  justices,  by  order,  removed  William  Hammond,  On  the  mar- 
riage of  a  Avi- 

Eliza  his  wife,  their  lawful  child  Mary,  and  also  three  dow,  having 
other  children,  of  the  ages  respectively  of  seven,  six,  and      age  of 

four,  which  Eliza  Hammond  had  by  a  former  husband,  cSdren^do^not 

from  the  parish  of  Walthamstow  in  Ess&nc,  to  the  parish  sgj^J^e^em^of 
of  St.  Leonard,  SJioreditch,  in  Middlesex,  adiudffinff  the      f  ^^^"^ 

'  '  '      J     &    8  band,  by  Stat. 

place  of  legal  settlement  of  the  husband,  wife,  and  four  4&5?r.4. 

^  .  ^        .  C.16.S,  57. 

children,  to  be  in  St,  Leonard,  Shoreditch,  On  appeal, 
the  sessions  confirmed  the  order  as  to  the  husband  and 
wife,  and  their  child  Mary,  but  quashed  it  as  to  the 
children  of  the  former  marriage,  subject  to  the  opinion 
of  this  Court  on  the  following  case. 

The  pauper  William  Hammond  was  married  to  the 
said  Eliza  on  September  28th  1834;  and  his  settlement 

Vol.  VL  X  at 
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1837. 

The  King 
against 

The  Inhabit- 
ants cf 

Waltham- 

SIOW. 


at  that  time,  and  from  thence  until  and  at  the  time  of 
the  above  order  of  removal,  was  in  SL  Leonard,  Shore- 
ditcJi,  At  the  time  of  the  marriage,  his  said  wife  had, 
by  a  former  husband,  who  was  not  settled  in  either  of 
the  said  parishes,  the  three  children  named  in  the 
order  of  removal,  and  of  the  ages  therein  stated ;  and 
all  of  whom  were  unemancipated.  The  question  for 
the  consideration  of  the  Court  was,  whether,  reference 
being  had  to  stat.  4  &  5  W,^.  c,  16,  s.  57. y  the  said  three 
children  were  removable  by  the  above  order  to  St. 
Leonard,  Shoreditch. 


Cripps,  in  support  of  the  order  of  sessions.  Sect.  57 
of  Stat.  4  &  5  W.4.C.  76.  does  not  change  the  settlement 
of  the  children  of  the  former  marriage  ;  it  merely  makes 
the  second  husband  liable  to  maintain  them,  as  a  part 
of  his  family,  till  the  age  of  sixteen,  or  till  the  death  of 
the  mother.  It  is  true  that,  by  sect.  56,  relief  given  for 
any  child  under  sixteen  to  a  widow  is  to  be  considered 
as  given  to  the  widow ;  and  it  may  perhaps  be  argued, 
that  this  necessarily  implies  that  their  settlement,  as 
well  as  her's,  must  be  that  of  the  man  who  marries  such 
widow.  But  a  settlement  cannot  be  given  by  impli- 
cation ;  especially  as  the  legislature,  in  this  act,  when- 
ever the  settlement  is  to  be  changed,  does  so  by  express 
words,  as  in  sect,  71,  which  enacts  that  a  bastard  child 
shall  follow  the  settlement  of  its  mother  till  it  attain  the 
age  of  sixteen,  or  attain  a  settlement  in  its  own  right, 
and  such  mother,  while  unmarried  and  a  widow,  shall 
maintain  it  as  part  of  her  family.  In  Lang  v.  Spicer  {a) 
the  husband  of  the  mother  of  a  bastard  was  held 
liable  to  the  maintenance,  though  there  had  been  an 

(a)  1  M.  ^  IF.  129. ;  .S".  C.  Ti/rivh.     Gr.  358. 

order 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


303 


order  of  filiation  on  the  putative  father  before  stat.  4?  &  5 
W,  4.  c.  76.  passed ;  but  it  was  not  said  that  the  settle- 
ment was  changed,  only  that  the  parish  where  the  child 
was  born  was  free  from  the  burthen  which  the  husband 
was  competent  to  support.  The  children  here  might 
perhaps,  if  under  the  age  of  nurture,  be  inseparable 
from  the  mother:  but  this  does  not  justify  a  removal  to 
St.  Leonard,  Shoreditch,  as  their  place  of  legal  settlement. 
If  the  settlement  could  be  thus  changed,  fraud  might 
be  practised  by  prevailing  on  paupers  to  marry  widows 
with  children.  Sect  57  makes  the  husband  liable  only 
till  the  wife's  death :  it  is  not  probable  that  this  limit- 
ation would  have  been  introduced  if  the  marriage 
changed  the  settlement  of  the  children.  (He  was  then 
stopped  by  the  Court.) 


1837. 

The  King 
against 

The  Inhabit- 
ants of 

Waltham- 

STOW. 


Ryland  and  Turner,  contra.  The  Court  is  called 
upon  to  support,  not  the  settlement  in  St.  Leonard, 
Shoreditch,  but  the  removal  thither ;  the  order  of  sessions 
must  be  quashed,  if  there  be  even  a  temporary  right  of 
removal.  The  statute  makes  children  a  part  of  the 
husband's  family;  the  general  intention  is  that  the 
children  shall  not  be  separated  from  their  mother  till 
they  are  capable  of  maintaining  themselves :  and  this 
especially  appears  by  the  mention  of  the  two  cases  upon 
which  the  second  husband's  liability  is  to  cease;  namely, 
the  attaining  of  the  age  of  sixteen  by  the  children,  or  the 
death  of  the  mother.  And  this  principle  prevailed  in 
many  instances  before  the  statute;  1  Nolan* sP,L.  288  (a). 
It  may  be  difficult  to  say  what  is  to  happen  after  they 
attain  the  age  of  sixteen ;  but  the  present  question  is, 


(a)  4th  ed. 
X  2 


merely, 
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merely,  what  is  to  be  done  in  the  mean  time  ?  Perhaps^ 
upon  the  occurrence  of  either  alternative  mentioned  in 
sect.  57,  the  children  may  be  considered  to  acquire,  as 
a  new  settlement,  that  which  they  would  have  retained 
but  for  the  second  marriage  of  the  mother.  The  argu- 
ment drawn  from  sect.  71  fails;  for,  without  the  ex- 
press enactment  in  that  section,  there  is  nothing  from 
which,  as  from  sect.  57,  a  change  of  settlement  could 
be  implied  :  the  mother  of  a  bastard  child  has  not 
necessarily  a  family,  as  a  husband  has.  As  for  the  in- 
convenience caused  by  a  new  settlement  vesting  in  the 
children  on  their  attaining  the  age  of  sixteen,  much  of 
that  might  be  obviated  by  making  a  special  order  of 


sessions. 


Lord  Denman  C.  J.  This  order  of  removal  is  bad, 
unless  the  three  children  were  settled  in  >S'^.  Leonard, 
Shoreditch,  It  seems  to  be  suggested  that,  if  the  settle- 
ment be  not  changed,  the  children  may  be  separated 
from  their  mother.  We  might  assume  that,  in  fact,  this 
is  not  likely  to  occur :  but,  at  any  rate,  the  act  does  not 
go  so  far  as  to  change  the  settlement. 

Williams  J.  {a).  In  sect  71  we  find  an  express 
provision  for  changing  the  settlement ;  therefore  it  ap- 
pears that,  where  the  legislature  intend  to  change  it, 
they  express  the  intention  directly.  It  cannot,  then,  be 
changed  by  mere  implication.  The  difficulty  also,  sug- 
gested in  the  course  of  the  argument,  as  to  what  is  to 
happen  on  the  children  attaining  the  age  of  sixteen, 
seems  to  shew  that  the  settlement  is  not  changed  in  the 
mean  time. 

(a)  Littledale  J,  was  absent. 

Coleridge 
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Coleridge  J.  We  are  called  on  to  say  that  the 
children  of  a  first  marriage,  under  sixteen,  gain  a  new 
settlement  by  their  mother's  second  marriage,  and  be- 
come removeable  with  the  husband.  Certainly  the 
words  of  sect.  57  do  not  necessarily  import  this ;  though 
I  will  not  say  that  such  a  result  might  not  be  raised  by 
implication.  But,  as  it  is  suggested  here  merely  by  way 
of  implication,  I  look  for  circumstances  shewing  that 
any  thing  is  to  be  implied  beyond  the  words ;  and  I  find 
none,  but  many  difficulties  in  the  way  of  such  a  con- 
struction. The  object  of  the  legislature  appears  to  be, 
not  so  much  to  keep  the  children  with  the  mother,  as 
to  make  the  second  husband  defray  the  expense  of  the 
maintenance;  and,  for  that  purpose,  the  children  are 
declared  part  of  his  family.  Then  the  express  language 
of  sect.  71  affords  ground  for  presuming  that  the  im- 
plication contended  for  was  not  meant  in  sect.  57. 

Order  of  sessions  confirmed  (a). 


1837. 

The  King 
against 

The  Inhabit- 
ants of 

Waltham- 

STOW. 


(a)  See  Rex  v.  The  Inhabitants  of  JFendron,  decided  Hilary!  T..  183B. 


The  King  against  George.  Wednesday, 

January  25th» 

appeal  by  John  George  against  a  poor-rate  for  the  a  parishioner 
parish  of  Tid  St.  Giles,  in  the  Isle       Ely,  the        i  Tg-ainsf 
sessions  confirmed  the  rate,  subiect  to  the  opinion  of  this  ^  poor-rate,  on 

^  the  ground  that 

Court  on  the  following  case.  he  is  not  rated, 

.  no  particular 

The  notice  of  appeal  stated  that  the  said  John  George  grievance  being 

-,        ,  1   •       1  1  shewn,  and  it 

IS  not  rated  and  assessed  m  the  said  rate  for  and  in  appearing  that 

.      r  1      IT       1  .    -.  ,       no  rate  is  laid 

respect  ot  a  messuage  or  dwelhng-house  occupied  by  on  similar  pro- 
him  within  the  said  parish ;  and,  further,  that  the  said  ^^^iJh  " 
rate  is  in  other  respects  illegal,  unequal,  oppressive,  and 

X  3  unjust. 
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unjust.  On  the  hearing  of  the  appeal,  it  was  proved 
that  the  house  had  been  rated  during  the  occupancy  of 
a  former  tenant,  and  up  to  the  time  when  it  ceased  to 
be  occupied,  at  6Z.  per  annum ;  but  that  the  last  rate 
was  not  paid ;  that  it  had  been  unoccupied  for  a  short 
time:  that,  on  account  of  the  difficulty  of  obtaining 
payment  of  the  rates,  it  was  not  afterwards  rated :  that 
the  appellant  had  then  become  occupier,  had  expressed 
his  willingness  to  be  rated,  and  had  requested  the  parish 
officers  to  rate  him,  but  that  they  had  not  done  so :  and 
that  the  parish  officers  have  not  of  late  rated  similar 
houses,  on  account  of  the  difficulty  of  obtaining  the 
rates. 

Thesiger  and  Byles^  in  support  of  the  order  of  sessions, 
were  stopped  by  the  Court. 

Crompton,  against  the  order.  In  2  Nol.  P,  L,  486*  (a), 
it  is  pointed  out  that,  although  stat.43  Eliz.  c,2,  s.6.  gives 
the  right  of  appeal  to  such  persons  only  as  "  find  them- 
selves grieved,"  yet  stat,  17  G.  2.  c.  58.  s»  4.  gives  the 
right  also  to  such  persons  as  "  shall  have  any  material 
objection  to  any  person  or  persons  being  put  on  or  left 
out  of  such  rate."  And  Lord  Mansfield's  language,  in 
Rea:  v.  Vffcalme  (b),  is  referred  to)  "  The  17  G.  2.  says, 
that  where  there  is  a  franchise  to  be  enjoyed,  a  man  shall 
not  be  deprived  of  his  franchise."  [Lord  Denman  C.  J* 
You  may  appeal,  if  other  parties,  being  owners  of  the  same 
amount  of  property  with  you,  are  rated,  and  you  are  left 
out.]  The  rate  is  the  more  objectionable  in  itself  from 
the  omission  of  a  whole  class.    The  party  left  out  is 


1837. 


The  KiKG 
against 
George. 


(a)  4th  edi 


(6)  2  Const,  235.  pl>  262.  (Sd  ed.) 

aggrieved 


George. 
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aggrieved  by  the  loss  of  rights  incident  to  being  rated;  1837. 
as.  for  instance,  the  riffht  to  vote  under  the  Vestry  Act,     _  ~ 

°  The  Kino 

1  &  2  ^  4.  c,  60.  [Lord  Denman  C.  J.  Must  a  rate  agaimt 
of  Gc/.  per  annum  be  collected  from  a  parishioner?  If 
the  parish  can  levy  enough  without  descending  so  low, 
the  question  cannot  be  affected  by  a  privilege  being 
incident  to  the  being  rated.  Lord  Mansfield  seems  to 
speak  merely  of  the  object  of  the  act,  not  of  its  effect. 
And  there  is  no  pecuniary  injury.]  The  statutes  do  not 
limit  the  right  of  appeal  to  the  case  of  a  pecuniary 
injury. 

Lord  Denman  C.  J.  The  power  to  rate  an  occupier 
does  not  impose  a  duty  towards  the  occupier,  though 
certain  rights  may  result  to  him  from  the  power  being 
exercised.  A  rate  might  be  sufficient  which  would  not 
reach  the  party.  If  every  one  is  to  be  rated,  however 
small  the  rate  to  be  imposed  on  him,  the  expense  of  col- 
lection might  be  greater  than  the  profit. 

Williams  J.  («)  concurred. 

Coleridge  J.  I  cannot  say  that  the  simple  omission  is 
a  grievance,  or  that  any  particular  grievance  is  shewn 
here ;  therefore  the  right  of  appeal  does  not  arise. 

Order  of  sessions  confirmed. 

(a)  Littledale  J.  was  absent. 
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TntTry  25th    ^^^^  ^^^^  against  The  Inhabitants  of  Stoke 

Damerel. 


Since  Stat. 
1  IF.  4.  c.  18. 
a  settlement 
may  still  be 
acquired  by 
payment  of 
rates  in  respect 
of  a  tenement, 
part  of  which 
is  underlet,  if 
the  requisites 
of  Stat,  6  G.  4. 
c.  57.  s.  2.  be 
fulfilled. 


appeal  against  an  order  of  justices  removing 
Thomas  Pearce  from  the  parish  of  Stohe  Damerel 
to  the  parish  of  Plympion  Maurice^  both  in  DemnsJiire, 
the  sessions  quashed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  pauper  had  gained  a  settlement  in  Plympton 
Maurice,  After  having  gained  such  settlement,  and  after 
the  passing  of  stat.  1  W,  ^,  c,  18.,  he  rented  a  house 
in  StoJce  Damerel^  at  a  rent  of  16/.  a  year,  paid  his  year's 
rent,  was  rated  for  the  house  to  the  parochial  rates,  and 
paid  such  rates :  but,  during  the  whole  of  his  tenancy, 
he  had  underlet  a  portion  of  the  house,  of  the  value  of 
4/.  a  year,  to  one  Knapman. 

It  was  contended  by  the  appellants  that,  although  the 
pauper,  having  underlet,  was  prevented  by  the  statute 
from  gaining  a  settlement  in  Stoke  Damerel  by  his 
renting,  yet  he  had  gained  a  settlement  there  by  pay- 
ment of  parochial  rates.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  pauper  did  so  gain  a  set- 
tlement in  Stoke  Damerel, 


J.  Greenwood,  in  support  of  the  order  of  sessions.  This 
is  a  good  settlement,  under  stat.  3  &  4  &  iW.  c.  1 1. 
s,  6.,  which  enacts,  "  That  if  any  person,  who  shall  come 
to  inhabit  in  any  town  or  parish,"  "  shall  be  charged 
with  and  pay  his  share  towards  the  public  taxes  or  levies 
of  the  said  town  or  parish,  then  he  shall  be  adjudged 

and 


IN  tJtfE  Seventh  Year  of  WILLIAM  IV. 


309 


'^nd  deemed  to  have  a  legal  settlement  in  the  same," 
though  no  notice  be  published.  Then  stat.  35  G.  3. 
mc.  lOL  5.4.  enacts  that  "no  person  or  persons  what- 
soever, who  shall  come  into  any  parish,  township,  or 
place,  shall  gain  a  settlement  in  such  parish,  township, 
or  place,  by  being  charged  with  and  paying  his,  her,  or 
itheir  share  towards  the  public  taxes  or  levies  of  the  said 
^parish,  township,  or  place,  for  and  on  account,  or  in  re- 
spect of  any  tenement  or  tenements,  not  being  of  the 
yearly  value  of  10/."  This  left  the  head  of  settlement 
still  subsisting  in  all  cases  where  the  tenement  was  of  as 
high  value  as  10/.,  though  it  was  no  longer  necessary  to 
resort  to  it,  because  the  inhabiting  such  a  tenement  of  it- 
self conferred  a  settlement,  independently  of  any  payment 
of  rates,  under  stat.  13  &  14  C  2.  c.  12,  s.l.  It  is  true 
that  in  Bex  v.  Islington  {a)  Lord  Kenyon  said  that  the 
legislature,  by  stat.  35  G.  3.  c.  101.  s,  4),^  intended  to 
make  an  end  of  this  head  of  settlement  law  in  future ; 
and  his  view  was  adopted  in  Hex  v.  Fenryn  {b).  But 
afterwards,  when  stat.  59  G.  3.  c,  50.  had  imposed  re- 
straints upon  gaining  settlements  by  dwelling  in  rented 
tenements,  the  question  was  again  raised,  and  those  two 
cases  were  overruled  in  Bex  v.  St,  Pancras  (c),  where 
it  was  held  that  the  head  of  settlement  by  payment 
of  rates  still  existed.  Then  stat.  6  G.  4.  c,  57.j  entitled 
**  An  act  for  the  amendment  of  the  law  respecting 
the  settlement  of  the  poor,  as  far  as  regards  renting 
tenements  and  paying  parochial  taxes ^'^  enacted  (5.2.) 
"  that  no  person  shall  acquire  a  settlement  in  any  pa- 
rish "  &c.  "  by  or  by  reason  of  settling  upon,  renting  or 
paying  parochial  rates  for  any  tenement,"  not  being  the 


(a)  1  East,  284. 
(c)  2B.  c^-  C  122. 


{V)  5  M.     S.  443. 
See  note  (a)  at  p.  128. 
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person's  own  property,  unless  such  tenement  shall  con- 
sist of  a  separate  and  distinct  dwelling  house,  or  build- 
ing, or  land,  or  both,  bona  fide  rented  by  him  for  10^. 
a  year  at  least,  for  a  whole  year,  and  be  "  occupied 
under  such  hiring  "  for  a  year  at  least.  Under  this  act 
it  was  impossible  to  establish  a  settlement  by  payment 
of  rates  by  any  proof  which  would  not  shew  a  settle- 
ment by  renting;  so  that  the  head  of  settlement  in 
question  would  never  be  resorted  to.  But  it  was  not 
abolished ;  therefore  in  Rex  v.  Great  Wakering  («), 
where  the  facts  prevented  a  settlement  from  being 
gained,  either  by  payment  of  rates  or  by  renting,  under 
Stat.  6  G.  4.  c,  57.  s.  2.,  it  was  assumed  that  settlement 
by  payment  of  rates  was  still  an  existing  head  of  settle- 
ment. Then  stat.  1  W,  4.  c,  18.  provides  that  no  per- 
son shall  acquire  a  settlement  "  bi/  or  hy  reason  of  such 
yearly  hiring  of  a  dwelling-house  or  building,  or  of  land, 
or  of  both,"  unless  the  house,  &c.,  be  "  actually  occupied 
under  such  yearly  hiring,"  "  by  the  person  hiring  the 
same,*'  for  a  year  at  least.  Before  this  act,  it  had 
been  held,  in  Rex  v.  Ditcheat  {h\  that  the  words  of  stat. 
6  G.  4.  c,  57.  s,  2.,  "occupied  under  such  yearly  hiring," 
might  be  satisfied,  though  the  party  hiring  underlet  a 
part.  But  under  stat.  1  W.  4.  c,  18.  any  underletting 
prevents  the  settlement  from  being  acquired  hy  yearly 
hiring  of  the  tenement ;  Rex  v.  St,  Nicholas^  Rochester  (c). 
Rex  v.  St,  Nicholas^  Colchester  (d).  This  last  act,  how- 
ever, does  not  affect  settlement  by  payment  of  rates,  as 
appears  by  both  the  enacting  part  and  the  title,  "  as  far 
as  regards  the  settlement  of  the  poor  by  the  renting  and 
occupation  of  tenements."     The  question,  therefore, 


(a)  5  j5.  ^  ^d.  971, 
(c)  5  5.  ^  Jd.  219. 


(b)  9B,^C.  176; 
{d)  2  A.  4;  E.  599. 


stands 
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stands  as  before  the  act:  and  Bex  v.  Ditcheat  (a)  shews 
that  the  settlement  is  good  here,  no  requisite  of  stat. 
6  G.  4.  c.  57.  s.  2.  being  unfulfilled.  In  a  statute  passed 
later  than  any  of  those  cited,  1  &  2  4.  c,  42.,  for 
providing  land  for  the  employment  of  the  poor,  it  has 
been  thought  necessary  to  provide  that  no  poor  in- 
habitant "  shall  gain  a  settlement  by  reason  of  his  rent- 
ing and  occupying  or  paying  parochial  taxes  for  such 
land." 

Croisoder  contra.  The  meaning  of  the  legislature,  in 
passing  stat.  1  ^.4.  c.  18.,  clearly  was  to  remedy  the 
failure  to  carry  into  effect  the  intention  of  stat.  6  W.  4. 
c,  57'  By  the  last  mentioned  act  it  was  intended  to  re- 
quire, both  for  settlements  by  renting  and  for  settlements 
by  payment  of  rates,  an  actual  occupation.  But,  Hex  v. 
Ditcheat  (a)  having  shewn  that  the  statute  had  to  a  cer- 
tain extent  failed,  stat.  I  JV.  4.  c.  18.  was  passed  to  supply 
the  defect.  The  objects  of  the  two  were  undoubtedly  co- 
extensive ;  and  the  later  act  applies  to  the  same  heads  of 
settlement  as  the  earlier  one.  The  words  of  the  later 
act  are  naturally  directed  only  to  the  doubt  which  had 
been  raised.  [Lord  Denman  C.  J.  But  the  doubt 
existed  as  to  both  heads  of  settlement;  and  the  lems- 
lature  might  easily,  by  another  word  or  two,  have  re- 
moved it  as  to  both :  whereas  they  have  used  different 
language  in  the  two  acts.]  It  must  have  been  under- 
stood that  a  settlement  by  payment  of  taxes  was  no 
longer  to  be  gained  where  it  could  not  be  gained  by 
renting  the  tenement.  Whenever  stat.  6  G.  4.  c.  57. 
is  satisfied)  the  settlement  is,  in  reality,  by  renting; 

(o)  9^.  ^  C.  176* 

otherwise 
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Otherwise  a  settlement  may  still  be  gained,  nominally  by 
paying  rates,  but  really  by  renting  a  tenement,  without 
satisfying  Stat.  1  JF.  4.  c.  18.  The  meaning  of  the  legis- 
lature in  that  act  certainly  was  to  abolish  this  head  of 
settlement. 


Lord  Denman  C.  J.  I  believe  that  the  legislature, 
by  Stat.  1  W.  4.  c,  18.,  did  mean  to  get  rid  of  settlement 
by  payment  of  rates :  and  so  Lord  Ellenborough  inter- 
preted the  intention  of  the  legislature  in  stat.  35  G.  3. 
c,  101.  s,  4.  ip).  But  they  have  not,  in  fact,  abolished  it 
in  either  case.  Under  stat.  6  G.  4.  c.  57.  there  clearly 
could  be  a  settlement  by  payment  of  rates,  provided  the 
occupation  (with  the  other  requisites)  were  sufficient, 
which  we  must  take  it  to  be  here.  Then  stat.  1  W,  4. 
c.  18.  recites  all  stat.  6  G.  4.  c.  57.  5.2.,  but  confines 
its  own  enactments  to  settlement  by  reason  of  yearly 
hiring.  How  then  can  we  apply  those  enactments  to 
settlement  by  payment  of  rates  ? 


Williams  J.  {b).  There  is  no  express  repeal  of  the 
head  of  settlement  by  payment  of  rates.  In  stat.  6  G.  4, 
c.  57.  5.  2.  it  is  treated  as  existing ;  and,  had  stat.  1  W,  4. 

18.  not  been  passed,  there  could  have  been  no  ques- 
tion but  that,  consistently  with  the  decisions,  this  was 
a  good  settlement,  either  by  renting  or  by  payment  of 
rates.  Then  the  legislature,  in  consequence  (it  is  pre- 
sumed) of  a  decision  not  anticipated,  recite  the  clause 
of  6  G.  4.  c,  57.  s.  2.  as  to  renting  and  payment  o/rates^ 
and  leave  the  latter  head  untouched,  providing  only  for 
the  former.    I  dare  say  they  thought  that  this  species 


(a)  Rex  V-.  Penryn^  5  M.  ^  S.  443.       {b)  Littledale  J.  was  absent. 

of 
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of  settlement  was  put  an  end  to;  but,  as  they  have  left 
it  untouched  while  they  touch  the  other,  I  must  treat 
it  as  still  subsisting. 

Coleridge  J.  I  think  this  is  a  clear  case,  and  that 
the  sessions  were  right.  This  species  of  settlement 
was  established  by  the  affirmative  words  of  stat.  3  & 
4}  JV.  Sc  M.  c.U,  5.  6.  Then  stat.  6  G.  4.  c.  57.  s.  2. 
says  that  there  shall  be  no  settlement  by  payment  of 
rates,  except  under  the  conditions  there  laid  down. 
Mr.  Croisoder  contends  that  the  head  of  settlement  is 
annulled,  for  that,  if  it  were  not,  a  party  might  gain  a 
settlement,  in  reality,  by  renting  and  occupying  a  tene- 
ment otherwise  than  as  the  statutes  direct,  merely  be- 
cause he  paid  something  towards  the  parochial  rates. 
That  was  precisely  the  argument  in  Rex  v.  St,  Pan- 
eras  {a) ;  but  there  it  was  unsuccessful.  Then  he  con- 
tends that  this  was  the  intention  of  the  legislature  in 
stat.  1  W.  4.  c.  18.  s,  1.  But  there,  though  they  recite 
two  grievances,  they  leave  one  untouched. 

Order  of  sessions  affirmed. 
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Thursdmj,^^^     The  KiNG  af!;amst  The  Church  Trustees  of 

St.  Pangras. 


January  26th,  ^ 


Trustees  ap.      "mjANDAMUS.     The  wHt  was  directed  to  the 

pointed  under  XTJL 

a  local  act  for  trustees  acting  under  stat.  56  G.  3.  c.  xxxix.,  local 

building  a  new 

parish  church,    and  personal,  public,  "  for  building  a  new  parish  church 

with  power  to  i     i    t        i  •  i 

make  rates  for  and  a  parochial  chapel  m  the  parish  of  St,  Pancras"  &c., 

and  foxlh-  and  also  under  stat.  1  &  2  G.  4.  c,  xxiv.,  local  and  per- 

to  be  incurred  sonal,  public  (a),  for  repealing  an  act  of  32  G  3.  (passed 

are^hable^to^*'  provide  an  additional  burying  ground  for  the  parish 

account  before  of  Sf,  Paucras),  and  for  altering  and  enlarging  the  powers 

auditors  ap-  of  the  jfirst-mentioned  act;  the  writ  was  also  directed  to 

pointed  under  ^  •  i  i 

the  Vestry  act  Edwin  Ward  Scudding,  Gent.,  the  clerk  to  the  said 
c.  60.,  as  aboard  trustees.  It  Stated,  in  the  usual  form  of  recital,  that  the 
ovli"p"arTor^  auditors  of  accounts  of  St.  Pancras,  Middlesex,  duly  ap- 
the  parochial     pointed  and  acting  under  an  act  of  parliament  (b)  "  for 

expenditure ;  ^ 

though  the       the  better  regulation  of  vestries,  and  for  the  appointment 

local  act  re-  ^ 

quires  such       of  auditors  of  accouuts,  in  certain  parishes  of  England 

trustees  to  keep        i  -rrr  7     ,»  i  r  •  1  it 

an  account  of    and  Wales,    heretofore,  to  wit,  on  or  about  l^ih  June 

the  assessments,  •        r^i  •         ,^.1  11 

receipts  and  1835,  m  exercise  ot  the  powers  given  to  them  by  the 
undTr^the  act    last-meutioued  act,  did,  by  a  writing,  &c.,  "  summon  and 

to  be  examined 

and  allowed  once  a  year  at  quarter  sessions  ;  and  though,  by  the  same  act,  their  accounts 
are  open  to  inspection  (on  payment  of  Is.)  by  any  person  liable  to  the  above  rates. 

A  mandamus  calling  on  such  trustees  to  produce  before  the  auditors  "  the  accounts  " 
(without  limit  as  to  time)  kept  by  them  under  the  local  act,  and  requiring  the  clerk  to 
the  trustees  to  produce  the  books  of  account  which  may  concern  the  above  accounts,  is 
bad,  as  exceeding  the  authority  given  by  stat.  I  &  2  W.4.  c.  60.  ss.  34,  35.,  although 
such  mandamus  begin  by  reciting  a  demand  made  by  the  auditors  upon  the  trustees  in 
terms  conformable  to  the  act,  and  a  refusal  to  comply  with  such  demand. 

When  the  validity  of  a  return  to  a  mandamus  is  argued  on  a  concilium,  the  party  im- 
pugning the  return  must  begin,  although  the  opposite  party  states  that  he  shall  object  to 
the  form  of  the  mandamus. 

(a)  No  material  point  arose  on  this  statute,  as  distinct  from  the  other; 
it  is,  therefore,  not  noticed  in  the  report  of  the  argument. 
(6)  1  &  2  JV.  4.  c.  60. 

require 
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Sx.  Pancras. 


require  you,  the  said  trustees,  by  your  clerk,  to  produce  1837. 
and  lay  before  the  auditors  of  the  said  parish,  acting 

The  King 

under  the  said  last-mentioned  act,  at  an  adjourned  meet-  against 

.      .  The  Church 

ing  of  the  said  auditors,  to  be  holden  in  the  board-room    Trustees  of 
of  the  vestry  of  the  said  parish,  situate  "  &c.,  on  &c., 
at  eleven  of  the  clock,  &c.,  "  a  true  and  just  statement 
or  account  in  writing,  accompanied  with  proper  vouch- 
ers, of  all  sums  of  money  which  might  have  come  to  the 
hands  of  you  the  said  trustees,  or  of  your  treasurer,  and 
also  of  all  moneys  paid,  laid  out,  and  expended  by  you, 
the  said  trustees,  or  by  any  person  by  you  employed 
and  responsible  to  you,  the  said  trustees,  within  the  half 
year  preceding  the  31st  day  of  May  then  last,  under  and 
by  virtue  of  the  said  two  first  above  mentioned  acts  of 
parliament:  and  they  did  thereby  summon  and  require 
you,  the  said  E,  W*  Scadding^  to  come  before  and  attend 
them  the  said  auditors  at  such  adjourned  meeting,  and 
to  bring  with  you  all  books  of  accounts,  writings,  pa- 
pers, and  documents  which  might  concern  the  said 
accounts,  and  to  give  such  information  as  to  the  par- 
ticulars of  such  accounts  as  you  the  said  E.  W,  Scadding 
might  be  enabled  to  give."    The  writ  then  recited  that 
the  trustees  and  their  clerk,  respectively,  ought  to  have 
complied  with  the  requisition  of  the  auditors  as  above 
set  forth,  but  that  they,  respectively,  had  neglected  and 
refused,  and  still  did  neglect  and  refuse,  so  to  do ;  and 
it  continued :  "  We,  therefore,  being  willing  "  &c.,  "  do 
command  you,  the  said  trustees,  acting  under  &c., 
*^  that  by  your  clerk  you  produce  and  lay  before  the 
auditors  of  the  said  parish  of  St*  P.,  elected  and  acting 
under  the  said  act  of  parliament  of  the  second  year  of 
our  reign,  pursuant  to  the  provisions  of  the  said  last- 
mentioned  act,  the  accounts   kept  by  you  the  said 

trustees 
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trustees  under  the  said  act  of  56  G.  3.  and  also  the 
accounts  kept  by  you  under  the  said  act  of  2  G,  4,  as 
trustees  as  aforesaid,  at  a  meeting  or  adjourned  meeting; 
of  the  said  auditors  at  the  board-room  ©f  the  vestry  of 
the  «aid  parish:  and  we  also  command  you,  the  said 
E.  W,  Scadding,  firmly  enjoining  you,  that  you  attend 
the  said  auditors  at  such  meeting  or  adjourned  meeting,^ 
«tnd  brmg  with  you  the  books  of  accounts,  writings,, 
papers,  and  documents  which  may  concern  the  said 
accounts  kept  by  the  said  trustees  under  and  by  virtue 
of  the  said  last-mentioned  acts  of  parliament,  and  to 
^ive  such  information  as  to  the  particulars  of  such  ac- 
counts as  you,  the  said  E.  W.  Scadding,  may  be  enabled 
*o  give,  or  that  you  shew  us  cause  to  the  contrary,"  &c. 

Return,  by  the  trustees  and  their  clerk  :  "  That  our 
ipower  and  duties  as  trustees,  and  clerk  to  such  trustees, 
TOspectively,  are  conferred  and  imposed  upon  us  by  the 
^cts  of  parliament  in  the  within  writ  firstly  and  secondly 
mentioned,  and  that  we  are  advised  and  submit  that  we 
are  not,  nor  is  any  or  either  of  us,  bound  by  the  com- 
mon law  of  the  land,  or  by  the  within  mentioned  act, 
passed  in  the  first  and  second  years  of  the  reign  of  our 
lord  the  King,  to  attend  before  the  within  mentioned 
auditors,  or  to  bring,  produce,  and  lay  before  the  said 
auditors  the  within  mentioned  accounts,  writings,  books, 
papers,  and  documents,  or  any  of  them,  or  to  give  the 
within  mentioned  information  as  to  the  particulars  of 
the  said  accounts.  For  which  cause  and  reason  we" 
have  not  produced  &c.,  or  attended  &c.,  or  brought 
the  book  or  books,  &c.,  or  given  the  said  information, 
pursuant  to  the  exigency  of  the  within  writ  (a). 


(a)  See  Rex  v.  The  Church  Trustees  of  St.  Pancras,  3  A.  <^  £,535. 

A  con- 
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A  concilium  having  been  obtained,  the  case  now  came 
on  for  argument  on  the  validity  of  the  return. 

Sir  W.  W.  Follett^  in  support  of  the  return,  claimed 
to  begin,  as  he  intended  taking  an  objection  to  the 
mandamus.    But  ? 

The  Court  («),  being  referred  to  a  decision  on  the 
same  point  in  the  former  case  of  jRex  v.  The  Church 
Trustees  of  St,  Pancras{b\  directed  the  Attorney^Generaly 
who  opposed  the  return,  to  begin. 

Sir  Jl  Campbell,  Attorney-General.  The  trustees 
were  bound,  by  stat.  1  &  2  4.  c,  60.  ss.  34,  35.,  to 
obey  the  requisition  of  the  auditors ;  and  that  obligation 
is  not  inconsistent  with  sects.  36,  37.  of  the  same  act,  or 
with  stat.  56  G.  3.  c.  xxxix.,  local  and  personal,  public, 
sects.  77,  78  (c).    The  powers  given  by  the  statute  of 

1  &  £  4. 

(a)  Lord  Denman  C.  J.,  Williams  and  Coleridge  J s. 

(b)  SA.^  E.  538.  note  (a). 

(c)  Stat.  56  G.  3.  c.  xxxix.  local  and  personal,  public  (for  building 
a  new  parish  church,  &c.,  in  the  parish  of  St.  Pancras),  appoints,  by 
sect.  1,  certain  trustees  for  executing  that  act.  Sect.  61  empowers  them 
to  borrow  money  for  the  purposes  of  the  act,  and  to  assign  the  after- 
mentioned  rates  as  a  security.  Sect.  67  empowers  them  to  make  rates, 
to  a  certain  amount,  upon  the  occupiers  of  lands,  houses,  &c.,  which  rates 
are  vested  in  the  trustees,  in  trust  to  be  applied  for  the  purposes  of  the 
act,  and  are  to  continue  until  full  payment  shall  have  been  made  for  the 
building  of  the  church,  &c.,  and  so  long  as  the  monies  to  be  borrowed  on 
the  credit  of  the  act  shall  remain  due.  The  trustees  are  also  empowered, 
art  all  convenient  times,  to  inspect  and  copy  the  poor's-rate  of  the  parish, 
in  order  to  ascertain  the  rates  to  be  made  by  virtue  of  this  act. 

Sect.  77  enacts,  "  That  a  separate  account  shall  be  kept  by  the  said 
trustees  of  the  rates  or  assessments  to  be  made  in  pursuance  of  the  said 
act ;  and  the  said  trustees  are  required  to  cause  all  receipts,  payments, 
debts,  credits,  and  minutes  of  contracts,  made  with  or  by  any  artificers  or 
workmen  employed  in  any  works  to  be  executed  by  virtue  of  this  act, 
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1  &  2  W,  4!,  are  cumulative;  for,  by  sect.  37  of  that  act, 
former  remedies  are  expressly  saved.  The  guestion  is, 
vi^hether  these  trustees  are  a  board,  having  control  over 

any 


or  any  matter  or  thing  relating  thereto,  and  all  other  their  proceedings, 
to  be  fairly  written  or  entered  into  one  or  more  boolc  or  books  to  be 
kept  for  that  purpose  :  and  that  all  books  and  accounts  whatever  of  the 
trustees  under  this  act  shall  at  all  seasonable  times  be  open  to  the  inspec- 
tion and  perusal  of  any  person  or  persons  who  shall  be  liable  to  pay  any 
rates  or  assessments  by  virtue  of  this  act,  on  payment  of  the  sum  of  Is. 
for  every  such  inspection,  and  at  and  after  the  rate  of  6d.  for  every 
seventy-two  words  of  every  extract  or  copy  of  or  from  such  books,  or 
any  part  thereof,  to  the  person  or  persons  having  the  custody  of  such 
books  respectively. " 

Sect.  78  enacts,  "  That  once  at  least  in  every  year  during  the  execution 
of  this  act  (such  year  to  be  computed  from  the  passing  of  this  act),  the 
said  trustees  shall  and  they  are  hereby  required  to  make  a  true  and  just 
statement  or  account  of  all  sums  of  money  by  them  received  and  ex- 
pended, and  such  statement  or  account  when  so  made,  together  with  the 
vouchers  relating  thereto,  shall  be  by  them  laid  before  his  Majesty's 
justices  of  the  peace  for  the  county  of  Middlesex  in  quarter  sessions 
assembled,  to  be  by  them  examined  and  allowed,  and  the  balance  of 
such  account  shall  by  such  justices  be  stated  in  the  book  of  accounts  to 
be  kept  in  the  office  of  the  qjerk  to  the  said  trustees,  and  no  charge  or  item 
in  such  accounts  shall  be  binding  on  the  parties  concerned,  or  valid  in  law, 
unless  the  same  shall  have  been  duly  allowed  by  such  justices," 

Stat,  1  &  2  W.  4.  c.  60,  (Sir  J.  Hobhouse's  Act),  s.  33,  provides  for 
the  annual  election  in  every  parish  of  five  rate-payers,  to  be  auditors  of 
accounts. 

Sect.  34  enacts,  "  That  the  aforesaid  auditors  of  accounts  shall  meet 
twice  at  least  in  each  year,  at  the  board  room  of  the  vestry,  and 
(a  majority  of  the  said  auditors  being  present  at  such  meetings)  shall 
proceed  to  audit  the  accounts  of  the  said  vestry  for  the  preceding 
half  year,  in  presence  of  the  vestry  clerk ;  and  the  said  vestry  are  hereby 
required,  by  their  said  clerk,  to  produce  and  lay  before  the  said  auditors  at 
every  such  meeting  a  true  and  just  statement  or  account  in  writing, 
accompanied  with  proper  vouchers,  of  all  sums  of  money  which  may 
have  come  to  the  hands  of  the  said  vestry  or  of  their  treasurer,  and  also 
of  all  monies  paid,  laid  out,  or  expended  by  them,  or  by  any  church- 
wardens, overseers,  surveyors,  or  other  persons  by  them  employed,  and  re- 
sponsible to  the  said  vestry,  since  the  last  period  up  to  which  the  accounts 
of  the  said  vestry  were  audited ;  and  in  all  parishes  in  which  other  boards 
shall  have  controul  over  any  part  of  the  parochial  expenditure,  the  said 
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any  part  of  the  parochial  expenditure,  within  sect.  34?  1837. 

of  the  act  of  JV,  4.  ?    Now  the  expenditure  authorised  -phe  King 
and  regulated  by  stat.  56  G.  3.  c.  xxxix.  is  clearly  under 

the  control  of  the  trustees,  and  it  is  parochial;  the  Trustees  of 

St.  Pancras. 

parishioners  have  the  benefit,  and  bear  the  burden ;  and 
the  rate  is  to  be  calculated  on  the  poor's-rate.  It  is 
reasonable,  from  the  nature  and  objects  of  the  rate,  that 
there  should  be  the  same  powers  of  examination  with 
respect  to  it  as  to  rates  raised  by  the  vestry;  although. 


auditors  shall  have  the  same  power  of  examining  the  accounts  and  officers 
thereof  as  of  examining  the  accounts  and  officers  of  the  vestry,  and  shall 
audit  the  accounts  of  the  said  boards  in  the  same,  manner  as  they  audit 
the  accounts  of  the  said  vestries." 

Sect.  35  enacts,  "  That  the  said  auditors  shall  have  pov^^er  to  summon 
and  call  before  them,  by  a  writing  for  that  purpose,  signed  by  any  one  of 
them,  or  by  the  clerk  of  the  vestry  of  any  parish  adopting  this  act,  any 
parish  officer  or  other  person  or  persons  whatsoever  concerned  in  the  said 
accounts,  and  to  require  of  him  or  her  or  them  to  attend  the  said 
auditors  at  any  meeting  or  adjourned  meeting,  and  to  bring  with  them 
all  books  of  accounts,  writings,  papers,  and  documents  required,  which 
may  concern  the  said  accounts,  and  to  give  such  information  as  to  the 
particulars  of  such  accounts  as  he,  she,  or  they  shall  be  enabled  to  give ; 
and  any  parish  officer  or  other  person  refusing  so  to  attend,  or  otherwise 
wilfully  obstructing  the  purposes  of  such  inquiry,  shall  be  deemed  guilty 
of  a  misdemeanor." 

Sect.  36  enacts,  "  That  the  said  accounts,  when  audited  and  approved 
by  the  said  auditors,  or  by  the  major  part  of  them,  shall  be  by  them 
signed  in  the  presence  of  the  clerk  of  the  aforesaid  vestry  of  any  parish 
adopting  this  act,  and  the  said  clerk  of  the  vestry  shall  also  affix  his 
signature  to  the  same ;  and  it  shall  be  lawful  for  the  aforesaid  auditors 
to  subjoin  such  remarks  thereto  as  to  them  shall  seem  meet." 

Sect.  37  enacts,  "  That  the  said  accounts,  when  so  audited  and  signed, 
shall  remain  at  the  office  of  the  clerk  of  the  said  vestry ;  and  that  the 
said  accounts  shall  after  such  audit  be  open  and  accessible  for  the  exami- 
nation, at  all  seasonable  times,  of  any  person  rated  to  the  relief  of  the 
poor  of  the  said  parish,  and  of  any  creditor  on  the  rates  thereof :  Pro- 
vided always,  that  nothing  in  this  act  contained  relative  to  the  appoint- 
ment and  duty  of  auditors  shall  debar  the  parishioners  from  any  remedy 
by  them  before  possessed  by  the  law  of  the  land." 
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1837.       by  the  local  act,  this  rate  is  taken  out  of  the  hands  of 
The  KiKG  vestry.    If  there  were  a  discrepancy  between  any 

against      provisions  of  the  local  and  of  the  general  act,  the  later 

The  Church     ^  .  \ 

Trustees  of  enactment  must  prevail  :  but  the  acts  are  [perfectly 
reconcileable.  The  annual  audit  by  the  magistrates, 
under  sect.  78  of  the  local  act,  is  consistent  with  the 
half-yearly  audit  prescribed  by  stat.  1  &  2  W,  4;»  c,  60. 
5.  34?.  The  objection  to  a  double  audit,  if  applicable, 
would  extend  also  to  the  vestry  accounts ;  for  the 
overseers*  accounts,  which  form  part  of  them,  are 
still  audited  by  magistrates.  In  both  cases  it  is  the 
allowance  by  the  magistrates,  and  the  balance  found 
due  by  them,  that  charge  the  accounting  party:  but 
the  functions  of  the  parochial  auditors  are  ancillary  to 
those  of  the  magistrates ;  they  may  subjoin  remarks 
to  the  account,  and,  if  they  disapprove  of  it,  withhold 
their  signature.  It  will  be  contended,  further,  that  the 
two  acts  provide  different  places  of  deposit  for  the  ac- 
counts when  audited :  but  that  is  not  so.  Stat.  56  G.  3. 
c.  xxxix.  ss.  77,  78.  requires  the  trustees  to  keep  a  book 
or  books  of  account,  and  enacts  that  all  books  and  ac- 
counts of  the  trustees  shall  be  open  to  the  inspection 
of  all  the  rate-payers :  and,  by  sect.  78,  the  book  of  ac- 
counts is  to  be  kept  in  the  office  of  the  clerk  to  the 
trustees.  Stat.  1  &  2  /F.  4.  c.  60.  s.  34.  requires  the 
vestry  to  lay  before  the  auditors,  not  any  original  docu- 
ment, but  only  "  a  true  and  just  statement  or  account 
in  writing;"  which  account,  when  audited,  is,  by  s.  37,  to 
remain  at  the  vestry  clerk's  office,  for  the  inspection  of 
the  rate-payers.  Both  enactments  may  be  literally  com- 
plied with.  The  right  of  the  auditors  to  compel  this 
board  to  account  has  been  already  established  by  the 
judgment  of  the  Court  in  Rea:  v.  The  Trustees  of  St, 

Pancras 
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Pancras  Church,  Hilary  term,  1834  [a),    [Coleridge  J.  1837. 
referred  to  the  proviso,  saving  local  acts,  in  sect.  27  of  ^ 

The  King 

Stat,  1  &  2      4.  c,  60.]    The  subsequent  section  (s,  34)  against 

^  .The  Church 

extends  in  the  most  general  terms  to  all  boards  having     Trustees  of 

-  p  ,  ,  .  ,  T  St.  Panchas. 

control  over  any  part  or  the  parochial  expenditure. 

Sir  W,  W.  Follett,  contra.  The  judgment  formerly 
given  on  motion  for  a  mandamus  to  the  trustees  {a)  is 
not  decisive.  The  rule  nisi,  on  that  occasion,  vs^as  granted 
reluctantly;  and  the  judgment  proceeded  on  an  assump- 
tion that  the  parishioners  had  no  opportunity  of  seeing 
the  accounts  unless  they  could  be  called  for  by  the 
auditors;  v^^hereas  stat.  56  G.  3.  c.  xxxix.  s,  77.  ex- 
pressly gives  a  power  of  inspection  to  the  persons  rate- 
able by  virtue  of  that  act.    The  return  is  a  sufficient 

answer 

(«)  The  King  against  The  Trustees  of  St.  Pancras      April  29th, 
Church.  1834. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  calling  upon  the  trustees 
and  their  clerk  to  attend  with,  and  to  produce  before  the  parochial  audi- 
tors, the  book  or  books  containing  the  account  or  accounts  of  monies 
received,  and  of  all  monies  paid,  between  Lady-day  and  Michaelmas-day 
1833,  by  or  on  account  of  the  said  trustees,  under  the  above-mentioned 
acts  of  56  G.  3.  and  1  &  2  (?.  4.,  at  such  time  and  place,  &c.,  and  then 
and  there  to  give  such  information,  &c.  In  Hilary  term  1834  (before 
JDenman  C.  J.,  Littledale,  Taunton,  and  Patteson  Js.),  Sir  J.  Scarlett  and 
Piatt  shewed  cause  against  the  rule,  which  was  supported  by  Sir  J.  Camp" 
bell,  Solicitor- General,  and  JCelly.  It  was  contended,  against  the  rule,  that 
the  proper  audit  was,  under  stat.  56  G.  3.  c.  xxxix.,  at  the  quarter  ses- 
sions, and  there  only.  The  counsel  supporting  the  rule  admitted  the 
jurisdiction  of  the  sessions,  but  argued  that  the  parochial  auditors  under 
stat.  1  &  2  4.  c.  60.  had  authority  likewise  to  audit  the  accounts,  and 
might  insist  on  doing  so  before  they  were  submitted  to  the  sessions ;  and 
that  such  intermediate  audit  was  prescribed  by  the  latter  act  for  the  pur* 
pose  of  making  the  accounts  public  in  the  parish  before  they  were  finally 
passed.    The  Court  took  time  to  consider;  and  now, 


Lord  Denman  C.  J.  delivered  the  judgment  of  the  Court,  as  follows* 
The  question  in  this  case  was,  whether  or  not  the  trustees  were  bouixl 
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answer  to  the  writ.  The  application  of  the  monies  to 
be  levied  under  56  G.  3.  c  xxxix.  is  not  a  part  of  the 
parochial  expenditure  contemplated  by  stat.  1  &  2  W.  4*, 
c.  60.  5.  34.,  the  former  act  being  passed  for  a  particular 
and  extraordinary  purpose,  and  that  alone ;  namely,  to 
provide  for  the  building  of  a  church.  The  object  of 
the  general  act,  1  &  2  ^  4.  c.  60.,  was  to  establish  a 
mode  of  auditing  accounts  which  before  were  not  sub- 
ject to  revision ;  namely,  those  of  vestries,  and  of  boards 
deriving  from  the  vestry  a  power  of  control  over  some 
part  of  the  ordinary  parish  expenditure.  These  ac- 
counts are  to  be  actually  audited  by  the  persons  ap- 
pointed under  the  statute  of  4.  The  argument 
on  the  other  side  reduces  their  authority  to  a  mere 
power  of  inspection ;  but  there  is  no  ground  for  so  con- 
struinff  the  act.  It  is  contended  that  the  accounts  of 
the  church  trustees  may  be  subject  to  a  double  audit, 
for  that  those  of  the  overseers  are  so ;  namely,  the  audit 
under  stat.  1  &  2  4.  c.  60.,  and  the  examination  at 
petty  sessions.    But  the  last-mentioned  act  does  not 


to  produce,  before  the  auditors,  the  accounts  kept  under  the  local  act, 
56  G.  3.  c.  xxxix.  My  brother  Parke  granted  this  rule  with  mucli 
doubt.  The  question  has  been  fully  argued  before  us,  and,  upon  con- 
sideration, we  think  (although  the  general  act  is  not  well  worded)  that 
these  are  accounts  which  the  parish  have  a  right  to  see.  By  the  act 
of  56  G.  3.,  which  is  kept  alive  by  the  statute  of  1  &  2  fT.  4.,  the  trus- 
tees are  a  board  having  control  of  the  monies  to  be  levied  and  laid  out 
under  that  act ;  and  those  monies  are  a  part  of  the  parochial  expenditure. 
The  auditors  under  the  general  act  have,  therefore,  a  right  to  inspect  their 
accounts  ;  and  some  means  must  be  discovered  for  taking  an  audit  before 
them,  as  well  as  before  the  sessions.  The  rule  must  therefore  be  abso- 
lute.   My  brother  Parke  concurs  with  us  in  this  decision. 

Rule  absolute. 

A  mandamus  issued,  and  was  quashed ;  see  Rex  v.  The  Church  Trustees 
of  St.  Pancras,  S  A.  <^  535.  Another  rule  for  a  mandamus  was  then 
obtained,  under  which  the  present  writ  issued. 

direct 
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direct  an  audit  of  the  overseers'  accounts  as  such;  they  1837. 
merely  come  before  the  auditors  as  forming  part  of  the  " 
ffeneral  vestry  accounts.    The  auditors  cannot  oblige  against 

^  The  Church 

the  overseers  to  account  to  the  vestry.    [^Coleridge  J.     Trustees  of 
You  say  that  the  act  was  intended  to  give  a  controul,  by 
audit,  over  vestries,  or  boards  authorised  by  them,  in 
matters  of  parochial  expenditure  for  which  no  such 
regulation  existed  before.    But  what  articles  of  paro- 
chial expenditure  were  there,  which  could  come  under 
a  board,  and  which  would  not  be  subject  to  regulation, 
either  by  local  or  by  general  statutes  ?]  The  expenditure 
of  church-rates ;  and  that  of  the  poor's-rate  in  some  pa* 
rishes,  where  there  were  select  vestries.    If  the  auditors 
can  call  for  the  accounts  merely  to  look  at  them,  w^here 
the  effectual  revision  of  them  is  given  to  justices  or  to  the 
quarter  sessions,  there  appears  to  be  little  use  in  such  an 
audit.    [Lord  Denmari  C.  J.  It  was  suggested,  on  a  for- 
mer argument,  that  the  use  might  be  to  give  parties  an 
opportunity  of  ascertaining  whether  there  were  causes  of 
appeal.]    That  seems  to  have  been  the  ground  of  the 
former  judgments    [Lord  Denman  C.  J.  It  is  difficult  to 
see  any  other  practical  use  in  the  proceeding.]    Even  for 
that  purpose  it  is  unnecessary ;  for,  by  sects.  77,  78,  of  the 
local  act  (which  gives  an  appeal  by  sects.  81,  82),  the 
accounts  were  already  made  accessible  to  the  payers  of 
rates  under  that  act.    And,  with  or  without  appeal,  the 
accounts  were  to  be  produced  at  quarter  sessions,  once 
a  year.    The  local  and  the  general  act  are  so  far  in- 
consistent that  the  latter  cannot  apply  to  this  case  with- 
out repealing  the  other.    With  respect  to  the  deposit 
of  documents ;  it  is  clear,  on  comparing  stat.  56  G.  3. 
c,  xxxix.  5.  78,  with  stat.  1  &  2     .  4.  c,  60.  ss»  34,  35, 
36.,  that  the  accounts  to  be  inspected  half-yearly  and 
signed  by  the  auditors,  and  which  are  to  be  deposited 
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and  remain  with  the  vestry  clerk,  must  be  the  same 
accounts  (if  both  statutes  apply  to  this  case),  which  are 
to  be  laid  before  the  sessions  annually,  and  kept  in 
the  office  of  the  clerk  to  the  trustees.  The  act  of 
56  G.  3.  gives  a  power  of  inspection  to  persons  rateable 
under  that  statute ;  the  later  act  gives  that  power,  in 
the  case  of  the  documents  there  mentioned  (which  are 
the  accounts  of  vestries  and  of  boards  having  controul  of 
the  parochial  expenditure),  to  any  person  rated  to  the 
relief  of  the  poor;  a  provision  evidently  not  framed  with 
reference  to  a  limited  and  temporary  expenditure  in  the 
building  of  a  new  church  under  a  local  act. 

But  further ;  the  writ,  as  framed,  exceeds  the  power 
given  to  the  auditors  under  stat.  1  &  2      4.  c.  60.  By 
that  act,  sects.  34,  35,  they  are  directed  to  take  an  audit 
twice  a  year,  each  time  for  the  preceding  half-year,  and 
the  vestry,  or  board,  is  to  lay  before  them,  "  a  true  and 
just  statement  or  account  in  writing,"  with  vouchers,  of 
all  sums  received  and  paid  since  the  last  period  up  to 
which  the  accounts  were  audited  ;  and  the  proper  officer 
maybe  ordered  to  produce  "all  books  of  accounts,  writ- 
ings, papers,  and  documents  required,  which  may  concern 
the  said  accounts."    Now  the  mandatory  part  of  this  writ 
calls  upon  the  trustee§_to  produce  "  the  accounts  kept  by 
you  the  said  trustees  under  the  said  act  of  56  G.  3.,  and 
also  the  accounts  kept  by  you  under  the  said  act  of 
2  G.  4; "  and  it  requires  the  clerk  to  attend  the  auditors, 
and  bring  with  him  ''the  books  of  accounts,  writings,  pa- 
pers, and  documents,  which  may  concern  the  said  accounts 
kept  by  the  said  trustees  under  and  by  virtue  of  the  said 
last-mentioned  acts  of  parliament."    Thus  the  auditors, 
who  are  themselves  appointed  only  from  year  to  year, 
demand  inspection  of  the  accounts,  not  for  the  half-year 
only,  but  for  the  whole  period  since  the  passing  of  the  act 

of 
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of  56  G.  3. :  they  call,  not  merely  for  a  statement  of  the  1837. 

accounts,  but  for  the  accounts  themselves  ;  and  the  clerk  jhe  Kino 

is,  in  effect,  required  to  produce  all  books  which  ia  any  against 

'                       ^                ^  The  Church 

way  concern  those  accounts :  whereas  the  books  to  be  Trustees  of 

St.  Pakcbas. 

kept  by  the  trustees  under  56  G.  3.  c,  xxxix.  s.  77., 
contain  many  things  into  which  the  auditors  have  no 
authority  to  enquire ;  as,  for  instance,  an  account  of  the 
rates  and  assessments  made  under  that  act. 


Sir  J.  Campbell,  Attorney-General,  in  reply.  The 
trustees,  meeting  for  the  exercise  of  such  powers  as  the 
local  act  gives  them,  clearly  come  within  the  description 
of  a  board  ;  and  the  expenditure  of  which  they  have  the 
controul  is  parochial,  the  fund  being  in  the  nature  of  a 
church-rate.    If  the  control  were  exercised  by  a  vestry, 
no  doubt  would  exist  on  the  point.    The  trustees  are, 
pro  tanto,  churchwardens.    It  is  not  correct  to  say  that 
stat.  56  G.  3.  c.  xxxix.  had  given  the  same  facilities  for 
an  examination  of  the  accounts  as  are  furnished  by 
1  &  2       4.  c.  60.    The  former  act  (besides  that  it  re- 
quires a  payment)  gives  merely  an  inspection  or  a  right  to 
a  copy ;  under  the  later  act  the  vouchers  must  be  pro- 
duced, and  oral  explanation  given  by  the  officer ;  and  it 
is  declared  a  misdemeanour  if  he  refuses  to  attend,  or 
obstructs  the  inquiry.    No  discrepancy  is  pointed  out 
between  the  functions  of  the  auditors  and  those  of  the 
justices  in  sessions,  except  as  to  the  manner  in  which  the 
documents  are  to  be  disposed  of  after  the  audit.  But, 
by  Stat.  1  &  2  j^.  4.  c.  60.  sects.  34,  36.,  a  true  and  just 
statement  of  the  accounts  is  to  be  produced  before  the 
auditors,  with  vouchers.    The  statement  is  to  be  depo- 
sited, but  not  the  vouchers.    Another  statement  may  be 
prepared  and  laid  before  the  sessions,  under  the  local 
act,  with  the  same  vouchers.    The  statement  mentioned 

in 
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1837.  in  the  general  act  is  quite  distinct  from  the  books  which 
The  King  ^^^"^      inspection  under  sect.  77  of  the  local 

against  aCt. 
The  Church 

Trustees  of       As  to  the  form  of  the  mandamus :  the  writ  begins 


St.  Pangras. 


by  reciting  a  demand  of  certain  documents,  made  by 
the  auditors  upon  the  trustees.  It  is  not  denied  that 
that  demand  is  conformable  to  the  statute.  The  writ 
then  alleges  that  the  demand  was  not  complied  with;  and 
proceeds  to  enforce  it.  There  is  no  reason  for  supposing 
that  the  mandatory  part  of  the  writ  was  intended  to  go 
farther  than  the  demand  recited,  and  alleged  to  have 
been  disobeyed.  The  words  "  as  aforesaid  "  following 
the  words  "accounts  kept  by  you,"  shew  that  the 
mandatory  clause  refers  to,  and  must  be  limited  by,  the 
recital.  [Lord  Denman  C.  J.  The  words  are  "  accounts 
kept  by  you"  "as  trustees  as  aforesaid"].  The  whole 
context  shews  that  the  command  in  the  writ  must  be 
restrained  in  construction  to  the  accounts  previously 
alleged  to  have  been  called  for,  and  withheld.  [Lord 
Denman  C.  J.  We  are  much  disposed  to  give  judgment 
on  the  more  general  point,  independently  of  the  form  of 
the  rule.  We  must  therefore  take  time  for  consider- 
ation.] 

Cu7\  adv.  vuU, 


Lord  Denman  C.  J.,  on  a  subsequent  day  of  this 
term  {January  31st),  delivered  the  judgment  of  the 
Court,  to  the  following  effect. 

Two  objections  were  made  to  the  writ.  The  former 
rested  upon  grounds  either  urged  against  the  orighial 
issuing  of  the  writ,  or  applicable  to  it,  and  which  might 
then  have  been  urged.  We  have  considered  this  part  of 
the  argument  with  much  attention ;  but  we  see  no  reason 
to  depart  from  the  opinion  which  we  formed  upon  the 

previous 
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St.  Pancras. 


previous  discussion,  and  we  adhere  to  the  judgment  given  1837. 
upon  that  occasion,  and  which  was  not  come  to  without 

^  The  Ki:^G 

much  consideration.    The  iudgment  will  be  found  in  against 

*  The  Church 

5  Nev.  4"  223  [a).  It  is  unnecessary  to  add  anything  Trustees  of 
to  what  is  there  laid  down. 

The  second  objection  arose  upon  the  mandatory  part 
of  the  writ,  which  was  alleged  to  go  farther  than  was 
warranted  either  by  the  recitals  of  the  writ,  or  by  the 
statute  of  1  &  2  ^.  4.  c.  60.  sects.  34  and  35,  under 
which  the  writ  had  issued.    The  writ  recites  that  the 
trustees  had  been  called  on  to  lay  before  the  auditors  of 
the  parish  a  true  and  just  statement  or  account  in  writ- 
ing, accompanied  with  proper  vouchers,  of  all  sums 
which  might  have  come  to  their  hands,  and  all  monies 
paid  and  expended,  within  the  half  year  preceding  the 
31st  of  May  then  last  past;  and  the  recital  also  states 
that  the  clerk  had  been  required  to  bring  all  books 
of  account,  writings,  papers,  and  documents,  which 
might  concern  the  said  accounts.    Now,  by  the  thirty- 
fourth  section  of  that  act,  the  auditors  are  to  meet 
twice  at  least  in  each  year,  and  to  have  laid  before  them 
a  true  and  just  statement  or  account  in  writing,  accom- 
panied with  proper  vouchers,  of  all  sums  of  money 
that  may  have  come  to  the  hands  of  the  parties,  or  been 
laid  out,  since  the  last  period  up  to  which  the  accounts 
were  audited  :  and  the  power  given  by  sect.  35  to  re- 
quire the  production  of  books,  &c,,  is  limited  to  such 
as  "  concern  the  said  accounts."     And,  by  sect.  37, 
all  those  accounts,  after  auditing  and  signing,  are  to  be 
deposited  at  the  vestry  clerk's  office.    The  limited  na- 
ture of  the  requisition  in  this  case  was  much  insisted 
upon  in  the  argument  for  the  rule,  and  was  indeed 

(a)  S.  C.  ante,  p.  321.  note  (a).     See  3  A.  4;  E,  537.,  note  (a)  to  Rex 
V.  The  Church  Trustees  of  St,  Pancras. 

material 
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The  King 
against 
The  Church 

Trustees  of 
St.  Pancras. 


material  to  obviate  the  objection  of  inconsistency  be- 
tween the  provision  of  this  statute  and  that  of  the  local 
act  of  56  G.  3.,  under  which  the  trustees  are  appointed; 
but  the  mandatory  part  of  the  writ  commands  them  to 
produce  "  the  accounts  "  kept  by  them  under  the  act  of 
56  G.  3.,  and  also  those  kept  by  them  under  the  act  of 
1  &  2  G.  4.,  as  trustees  as  aforesaid,  and  commands  the 
clerk  to  bring  with  him  the  books  of  account,  writings,, 
papers,  and  documents,  which  may  concern  "  the  said 
accounts"  kept  by  the  said  trustees.  These  general 
words  would  certainly  not  be  satisfied  by  obeying  the 
limited  requisition  stated  in  the  recital,  to  which  alone 
the  refusal  of  the  trustees  applies,  and  to  which  alone 
in  our  opinion  the  statute  of  1  &  2  W,  ^.  extends.  For 
this  reason  we  think  the  writ  cannot  be  sustained.  The 
mandamus  must,  therefore,  be  quashed. 

Writ  quashed. 


Thursday, 
January  26th. 


Doe  on  the  Demises  of  Threlfall  and  Thomas 
Richardson,  and  of  Thomas  Richardson, 
a2:ainst  Sellers. 


'JpHIS  ejectment  was  tried  before  Lord  Denman  C.  J., 
at  the  Staffordshire  Summer  assizes,  1835.  The 
only  demise  material  to  the  present  report  was  in  the 
name  of  Richardson,  who  claimed  as  assignee  of  Threl- 


The  clause  in 
sect.  76  of  the 
Insolvent 
Debtors*  Act, 
7  G.  4.  c.  57.  y 
by  which  copies 
of  the  assign- 

iVo^the  provi.  an  insolvent  debtor.    The  plaintiff's  case  was, 

sionai  assignee,  ^^^^^  Threlfall  had  taken  the  benefit  of  the  Insolvent 

purporting  to 

be  duly  certified  Debtors'  Act,  53  G.  3.  c.  102.  (amended  by  54?  G.  3. 

and  sealed,  are 

made  sufficient  c.  28.),  and  had,  in  1816,  executed  an  assignment 

evidence  of 

such  assign-      to  a  provisional  assignee ;  that  he  obtained  his  dis- 

ments,  does  not 
apply  where  the 

insolvent  has  petitioned,  and  his  effects  have  been  assigned,  under  stat.  53  G.  3.  c.  102, 

charge  j 
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charge ;  that  the  provisional  assignee  assigned,  in 
1817,  to  Michael  Gray :  that  after  the  passing  of  stat. 
7  G,  4.  c,  57.  Gray  died,  and  that  a  new  assignee,  the 
above-mentioned  Thomas  Richardson^,  was  thereupon 
appointed.  The  plaintiff's  counsel  offered  in  evidence 
copies  of  the  assignment  to  the  provisional  assignee,  of 
the  assignment  by  him  to  Gray,  and  of  the  order  of 
Court,  dated  December  24th,  1834,  for  the  appointment 
of  Richardson  in  place  of  Gray,  These  copies  were 
on  parchment,  purporting  to  be  signed  and  certified  by 
the  officer  of  the  Court,  who  was  proved  to  have  the 
custody  of  the  originals,  and  they  were  sealed  with  the 
seal  of  the  Court  {a) ;  but  they  were  not  proved  to  be 
examined  copies.  For  the  defendant  it  was  objected 
that  the  assignment  to  the  provisional  assignee  in  the 
case  of  an  insolvent  discharged  under  stat.  53  G.  3. 
c.  102.  could  not  be  so  proved.  The  Lord  Chief  Justice 
admitted  the  evidence,  reserving  the  point;  and  the 
plaintiff  had  a  verdict.  In  the  ensuing  term  a  rule  was 
obtained  to  shew  cause  why  a  nonsuit  should  not  be 
entered. 

R,  V.  Richards  and  Bushy  now  shewed  cause.  The 
mode  of  proof  prescribed  by  stat,  7  G.  4.  c.  57. 
5.  76.  applies  to  these  proceedings.  In  Doe  dem, 
Phillips  V.  Evans  {b),  where  the  insolvent  had  been 
discharged  under  stat.  1  G.  4.  c.  119.,  and  an  assign- 
ment executed  by  the  provisional  assignee  under 
stat.  7  G.  4.  c,  57.,  it  was  held  that  the  proceed- 
ings might  be  proved  according  to  the  latter  act. 
Bayley  J.  said  there,  referring  to  the  two  statutes  then 

(a)  Stat.  7  G.4.  c.  57.  ss.  19,  38. 
{b)  1  Cro,  ^  M,  450.    S.  C.  3  Tyr.  339. 

under 


1837. 

Doe  dem. 
Threlfall 

against 
Sellers. 
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Threlfall 
against 
Sellers. 


under  discussion,  "  I  think  that,  looking  at  both  acts 
together,  they  are  one  system ;  and  that  it  must  be  in- 
tended, that  what  is  evidence  of  the  proceedings  under 
the  7  G.  4.,  should  be  evidence  of  the  proceedings  under 
the  corresponding  clause  in  the  1  G.  4."  That  case 
would  be  in  point,  if  the  discharge  here  had  been  under 
Stat.  1  G.  4.  c.  119.  But  it  is  also  an  authority  in  the 
case  of  an  insolvent  discharged  under  stat.  53  G.  3.  c,  102. 
By  sect.  24  of  that  act,  a  true  copy  of  such  petition, 
schedule,"  and  other  proceedings  as  were  mentioned  in 
the  act,  "  signed  by  the  officer  in  whose  custody  the 
same  shall  be,  or  his  deputy,  certifying  the  same  to  be 
a  true  copy,"  was  made  admissible  in  all  courts  as 
evidence  of  such  proceedings.  Stat.  1  G.  4.  c.  119., 
which  provides  for  the  appointment  of  a  provisional 
assignee,  directs,  by  sect.  7,  that  the  assignment  to  him, 
and  by  him  to  the  subsequent  assignees,  shall  be  prove- 
able  by  an  office  copy ;  but,  as  to  proof  of  other  pro- 
ceedings, this  act  adopts,  in  sect.  45  («),  the  enactment 
of  the  former  statute.  It  was  necessary  to  carry  on  this 
provision,  or  to  make  some  other;  because,  by  sect  37 
of  stat.  1  G.  4.  c.  119.,  all  the  records,  papers,  and 
documents  of  the  Court  established  under  the  former  act 
were  to  be  transferred,  by  the  officers  having  custody  of 
them,  to  the  chief  clerk  of  the  Court  formed  under  the 
new  act,  and  the  said  records  were  to  become  records  of 
that  Court.  And,  by  sect.  36  of  the  statute  1  G.  4.,  it 
is  enacted,     That  the  court  to  be  established  by  virtue 

(a)  Stat.  1  G.  4.  c.  119.  s.  45.  enacts,  "  That  the  proper  oflScer  of 
the  Court  to  be  established  by  virtue  of  this  act,  shall,  on  the  reasonable 
request  of  such  prisoner,"  &c.  "produce  and  shew  to  such  prisoner,"  &c. 
"  at  such  times  as  the  said  Court  shall  direct,  such  petition,  schedule, 
order  and  judgment,  and  all  other  orders  and  proceedings  made  and  had 
in  such  matter;  and  that  a  true  copy  of  every  such  petition,"  &c. :  as  in 
stat.  53  G.  3.  c.  102.  s  24. 

of 
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of  this  act  shall  and  may  exercise  all  such  powers,  and  1837. 
do  all  such  acts,  and  make  all  such  orders  respecting 

Doe  dem. 

persons  who  have  already  obtained  their  discharge  by  Threlfall 

against 

virtue  of  the  said  recited  act,  or  their  estate  and  effects,  Sellers. 
or  their  respective  assignee  or  assignees,  or  the  pro- 
visional assignee  appointed  by  the  court  established 
by  virtue  of  the  said  recited  act,  as  might  have  been 
exercised,  done  and  made  by  the  coirrt  established  by 
virtue  of  the  said  recited  act,  in  case  the  said  recited 
act  had  been  continued  by  this  act."  Then  stat.  7  G,  4. 
c.  57.  5.  1.,  reciting  the  act  of  1  G.  4.,  and  two  subse- 
quent statutes,  enacts,  that  the  powers  given  by  those 
acts  to  the  court  established  by  stat.  1  G.  4.  c.  119.  shall 
continue  and  be  vested  in  the  court  to  be  continued  by 
virtue  of  this  act,  in  so  far  as  the  same  relate  to  or  may 
be  exercised  in  the  matters  of  the  petitions  of  any 
persons  who  shall  have  petitioned  under  the  recited 
acts  before  the  passing  of  this  act,  or  of  any  persons 
who  have  obtained  their  discharge  under  stat.  53  G.  3. 
c.  102.;  "and  that  all  things  shall  and  may  be  done  by 
all  persons  relating  to  the.  matters  of  all  such  petitions, 
which  such  persons  might  have  done  if  the  said  three 
first  recited  acts  had  been  continued  by  this  act : "  and 
the  said  three  acts  are  then  (except  as  is  before  pro- 
vided in  that  section)  repealed.  By  sect.  2,  the  then 
court  and  its  officers  are  continued ;  sect.  3  enacts  that 
there  shall  be  a  seal  of  the  Court ;  and  sect.  76  directs 
the  production,  by  the  proper  officer  of  the  Court, 
on  reasonable  request  (as  there  stated),  of  the  petition, 
schedule,  order  of  adjudication,  and  all  other  orders 
and  proceedings  in  the  matter  of  a  prisoner's  peti- 
tion ;  and  provides  for  the  furnishing  of  copies  :  And  it 
enacts,  "  That  a  copy  of  such  petition,  schedule,  order 
and  other  orders  and  proceedings,  purporting  to  be 

signed 
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1837.      signed  by  the  officer  in  whose  custody  the  same  shall  be, 
j^^^  or  his  deputy,  certifying  the  same  to  be  a  true  copy  of 

Threlfall  such  petition,  schedule,  order,  or  other  proceeding,  and 
Sellers.  sealed  with  the  seal  of  the  said  court,  shall  at  all  times 
be  admitted  in  all  courts  whatever,  and  before  com- 
missioners of  bankrupt  and  justices  of  the  peace,  as 
sufficient  evidence  of  the  same,  without  any  proof  what- 
ever given  of  the  same,  further  than  that  the  same  is 
sealed  with  the  seal  of  the  said  court  as  aforesaid."^ 
Then  sect.  89  enacts  that  all  records  of  the  court  already 
established,  and  continued  by  this  act,  shall  continue  in 
the  custody  of  the  officers  now  having  custody  of  the 
same,  or  of  such  officers  as  the  court  shall,  at  any  time, 
direct  to  receive  them,  and  "  that  the  said  records  shall 
be  deemed  and  taken  to  be  the  records  of  the  said  court 
so  hereby  continued  as  aforesaid."  Thus  the  records,  pa- 
pers, and  documents  of  the  court  which  existed  under  the 
statute  of  53  G.  3.  are  made  records-  of  the  new  court  by 
the  act  of  1  G.  4.,  and  continued  on  the  footing  of  records 
by  the  subsequent  act.  Being  then  records,  in  what  man- 
ner are  they  to  be  proved,  the  former  mode  of  verification 
being  abolished  ?  Reference  must  be  had  to  sect.  76 ; 
and  the  proof,  in  the  present  case,  was  according  to  that 
section.  ^Coleridge  J.  The  words  in  that  section  are 
"  reasonable  request  o£  any  such  prisoner  as  aforesaid  ;  " 
and  "  a  copy  of  such  petition,  schedule,"  &c. ;  referring 
apparently  to  the  persons  petitioning,  and  the  proceed- 
ings taken,  under  that  statute.]  The  same  argument 
would  have  been  applicable  in  Doe  dem,  Phillips  v. 
Evans  (a) ;  it  can  have  no  weight  if  the  decision  in  that 
case  be  correct.  And,  if  the  proceedings  under  stat. 
53  G.  3.  c.  102.  do  not  continue  on  the  footing  of 


(a)  1  Cro.  4;  M.  450.    S.  C.  3  Tyr.  339. 
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records  under  the  statute  of  7  G.  4-.,  they  cannot  be  1837. 
proved,  even  by  copies;  for  the  court  to  which  the  p^^^^ 
oriffinals  belonged  has  ceased  to  exist;  they  are  not,  Threlfall 

•        T    XT  1  against 

therefore,  documents  of  any  court.  \_Coleridge  J.  Why  Sbllees. 
may  not  sect.  89  of  stat.  7  G.  4.  c,  57.  have  a  general 
application,  and  sect.  76  a  limited  one  ?]  It  would  be 
strange  if  documents,  being  all  records  of  the  new 
court,  were  to  be  proved  in  one  mode  when  the  prisoner 
had  been  discharged  under  stat.  53  G.  3.  c,  3  02.,  and  in 
another  when  the  discharge  had  taken  place  under  a 
subsequent  statute. 

Maule,  contra.  The  observation  that  the  means  of 
proof  according  to  stat.  53  G.  3.  c.  102.  no  longer  exist, 
could  at  most  only  furnish  an  argument  from  inconveni- 
ence, which  cannot  prevail  where  the  words  of  a  statute 
are  unambiguous.  But  the  inconvenience  would  be  only 
that  those  who  rely  upon  the  documents  must  prove  them 
according  to  the  common  law.  Under  stat.  53  G.  3. 
c.  102.  there  was  no  regular  assignment  to  a  provisional 
assignee.  Stat.  54  G.  3.  c.  28.  s.  17.  first  introduced  a 
disposition  corresponding  to  the  provisional  assignment 
required  by  later  statutes ;  but  neither  in  this  nor  in  the 
preceding  act  was  any  assignment  or  transfer  of  the  insol- 
vent's property  placed  on  the  footing  of  a  recorded  act 
of  the  Court.  Stat.  1  G.  4.  c.  1 19.  5.  7.  first  enacted  that 
the  assignment  to  a  provisional  assignee,  directed  by 
sect.  4,  and  every  assignment  to  subsequent  assignees, 
should  be  entered  on  the  proceedings  of  the  Court, 
and  that  an  office  copy  of  every  such  assignment  should 
be  sufficient  evidence  thereof.  This  enactment  is  wholly 
prospective.  The  acts  of  53  and  54  G.  3.  made  no  pro- 
vision for  enrolling  or  for  proving  the  assignments  au- 
thorised by  them,  nor  is  any  made  by  the  act  of  1  G.  4. : 
Vol.  VL  Z  those 
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1837.  those  assignments  must  have  been  produced  from  the 
_     I         custody  of  the  assignee,  and  proved  as  other  documents 

Doe  aem.  o       '  r 

Threlfall    are  in  the  absence  of  any  statutory  provision.    It  is  a  ma- 

against 

Sellers,  terial  distinction  between  Doe  dem,  Phillips  v.  Evans  (a) 
and  the  present  case  that  the  discharge,  there,  was  un- 
under  stat.  1  G.  4.  c.  119.;  so  that  the  assignment  might 
be  reckoned  among  the  "  proceedings  "  of  the  Court. 
And,  further,  the  words  of  stat.  7  O.  4.  c.  57.  s,  76.  are, 
that  the  officer  of  the  Court  shall,  on  the  reasonable 
request  of  any  "  such  prisoner  as  aforesaid"  produce 
"  such  petition,  schedule,"  &c.,  and  that  a  copy  of 
"  such  petition,  schedule,  order  and  other  orders  and 
proceedings,  purporting  "  &c.,  shall  be  admitted  as  evi- 
dence. On  looking  through  the  preceding  sections  it 
will  be  found  (which  was  not  noticed  in  Doe  dem,  Phil- 
lips v.  Evans  [a) )  that  the  word  "  such,"  in  sect.  76, 
refers  to  a  prisoner  petitioning  under  sect.  10  of  this 
act,  and  to  the  schedule  prepared,  and  assignments 
executed,  under  the  same  act,  sects.  10,  11,  19,  40. 
(He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  We  are  all  satisfied  that  the 
distinction  between  the  present  case  and  that  referred 
to  is  complete,  and  cannot  be  got  over.  That  case 
turned  upon  a  discharge  under  stat.  1  G.  4.  c.  119., 
which  authorised  the  Court  to  enroll  assignments ;  the 
statute,  53  G.  3.  c.  102.,  under  which  the  discharge  now 
in  question  took  place,  gave  no  such  power.  The  rule 
must  be  absolute. 


Williams  and  Coleridge  Js.  {h)  concurred. 

Rule  absolute  {c), 

(a)  1  Cro.  ^  M.  450.    S.  C.  3  Tyr.  339. 

[h)  LittMale  J.  was  absent.  (c)  See  the  next  case. 
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[The  following  case,  decided  in  Michaelmas  term,  1837, 
may  conveniently  be  added  here.] 

Doe  on  the  Demise  of  Ellis  against  Hardy.  Thursday, 

November  16th. 

EJECTMENT  for  premises  in  Dorsetshire,    On  the  A  prisoner  pe- 
titioned  the 

trial  before  Littledale  J.,  at  the  Dorsetshire  Spring  insolvent 
assizes,  1836,  the  lessor  of  the  plaintiff  proved  a  prima  hTs'^di?"'^' 
facie  title.    The  case  for  the  defendant  was  that,  in  ass1g^ie'd^t(fthe 
April  1822,  the  lessor  of  the  plaintiff  went  to  prison,  Provisional 

^  ^  ^  "  assignee,  under 

and  petitioned  for  his  discharge  under  stat.  1  G.  4.  stat.  i  G.  4. 

^  _       ^  C.119.  Held 

c,  119.,  being  the  act  then  in  force  for  the  relief  of  in-  that  the  peti- 
tion, schedule 

solvent  debtors,  and  that,  on  the  11th  01  May  1822,  and  provisiona 
he  executed  an  assignment  to  the  provisional  assignee,  might^e"* 
Copies  of  the  petition  and  schedule,  sealed  with  the  seal  fhe  p^^ssi^^^of 
of  the  Court,  were  produced,  certified  by  the  pi'^sent^*^^*^'^^-^^- 
deputy  for  the  chief  clerk  of  the  Insolvent  Court,  and 

^  rectlons  of  sect. 

also  a  copy  of  the  assignment  to  the  provisional  as-  76  of  that  act, 

though  it  did 

signee,  certified  by  the  present  provisional  assignee,  and  not  appear  that 
sealed  with  the  seal  of  the  Court;  and  a  witness  deposed  had  been"aX 
that  he  had  examined  the  copy  with  a  record  in  the  intiU^eVto'hls 
custody  of  the  officer  of  the  Court,  and  that  it  was  cor-  ^'^^^^^^S^- 
rect.    It  was  further  proved  that,  according  to  the 
practice  of  that  court,  whenever  a  petition  was  dis- 
missed, the  word  "  dismissed "  was  indorsed  on  both 
the  petition  and  schedule.    No  such  words  were  so 
indorsed  in  the  present  instance.     The  defendant's 
counsel  contended  that  this  was  sufficient  evidence, 
under  stat.  1  G.  4.  c.  119.  s.  45.  and  stat.  7  G.  4.  c.  57. 
s.  76.,  of  the  petition,  schedule,  and  assignment.  The 
plaintiff's  counsel  contended  that  the  proceedings  could 

Z  2  not 
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1837.      not  be  proved  under  the  former  act,  and  that  the 
^    7"      seventy-sixth  section  of  the  latter  act  did  not  make  the 

Doe  dem. 

Ellis  proceedings  in  the  present  case  capable  of  such  proof; 
Hardy.  and  that  the  defendant  should,  at  all  events,  have  proved 
the  original  assignment  by  calling  the  attesting  witness. 
The  learned  Judge  considered  the  proof  insufficient,  but 
reserved  leave  to  the  defendant  to  move  for  a  nonsuit^ 
and  the  plaintiff  had  a  verdict. 

*  In  Easter  term,  1836,  Butt  obtained  a  rule  accord- 

ingly ;  citing  Doe  dem.  Phillips  v.  Evans  {a), 

Erie  now  shewed  cause.    The  assignment  here  pur- 
ported to  have  been  made  before  stat.  7  G.  4-.  c.  57. 
passed.  *The  question  is,  whether  the  documents  pro- 
duced at  the  trial  fall  within  the  words  "  petition,  sche- 
dule order,  and  other  orders  and  proceedings,"  as  used 
in  sect.  76  of  that  statute.     In  Doe  dem,  Phillips  v. 
Eva7is  («),  where  the  prisoner  petitioned  and  was  dis- 
charged under  stat.  1  G.  4.  c,  119.,  it  was  held  that  the 
assignment  to  the  provisional  assignee,  and  that  by  him 
to  the  subsequent  assignee,  were  sufficiently  proved  by 
producing  copies  verified  as  directed  in  stat.  7  G.  4.  c.  57. 
s,  76.    But  in  that  case  the  proceedings  commenced  un- 
der the  earlier  statute  had  been  followed  out  so  far  that 
the  prisoner  had  assigned  to  the  provisional  assignee, 
and  had  received  his  discharge,  before  stat.  7  G.  4.  c.  1 19. 
passed ;  and,  subsequently  to  the  passing  of  stat.  7  G.  4. 
c.  119.,  the  provisional  assignee  had  assigned  over,  so 
that  the  act  of  the  Court  was  complete.    It  may  be  ad- 
mitted that  the  proceedings  completed  under  the  earlier 


(a)  1  C.  ^  M.  450.    S,  C.  3  Tyrwh,  339. 


act 
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act  were  capable  of  such  proof,  by  the  operation  of  stat.  1837. 
7  G.  4.  c.  57.  s.  89.,  which  enacts  that  all  the  records, 

Doe  dera. 

papers,  and  documents  of  the  Court  (as  established  at  Ellis 

against 

the  time  of  the  act  passing,  and  continued  by  the  act) 
shall  continue  in  the  custody  of  the  officers  of  the 
Court,  and  that  the  said  records  shall  be  taken  to  be 
records  of  the  Court  so  continued.  But  here  the  pro- 
visional assignment,  not  having  been  followed  up,  under 
either  act,  by  the  discharge  of  the  prisoner,  nor  by 
an  assignment  over,  never  was  a  perfect  record  under 
either.  The  provisional  assignment  under  the  for- 
mer statute  is  made  by  the  authority  of  sect.  4,  which 
vests  the  real  and  personal  estate  in  the  provisional 
assignee,  subject  to  a  proviso  that,  in  case  the  prisoner 
shall  not  obtain  his  discharge,  the  assignment,  from  and 
after  the  dismissal  of  the  petition,  shall  be  null  and 
void.  It  will  be  said  that,  here,  proof  was  given  to  shew 
that  the  petition  had  not  been  dismissed.  But,  at  any 
rate,  till  the  prisoner  be  discharged,  or  the  petition  dis- 
missed, the  proceedings  are  merely  inchoate,  and  the 
record  is  not  perfected,  so  as  to  fall  within  the  provisions 
of  stat.  7  G.  4.  s.  57.  The  effect  of  sect.  4  of  stat. 
1  G.  4.  c,  119.  is  therefore  very  different  from  that  of 
sect.  11  of  stat.  7  G.  4.  c.  57.?  as  enlarged  by  sects. 
16,  18,  which  give  validity  to  acts  of  the  provisional 
assignee,  though  the  petition  be  dismissed.  Under  stat. 
1  G.  4.  c,  119.  there  was  no  final  vesting  of  the  estate 
by  the  assignment  till  the  conveyance  over  had  been 
made  to  the  general  assignee,  under  sect.  7;  and  that 
could  not  take  place  till  the  Court  adjudged  the  prisoner 
to  be  entitled  to  his  discharge.  {Patteson  J.  Under 
the  proviso  in  sect.  4  of  stat.  1  G.  4.  c,  119.,  did  it  not 
lie  on  you  to  prove  the  dismissal  of  the  petition,  in  order 
to  avoid  the  assignment  to  the  provisional  assignee?] 

Z  3  Although 
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1837.       Although  the  estate  passes  from  the  prisoner  by  the 
^  provisional  assignment,  yet  sect.  7  shows  that  it  does  not 

Ellis       finally  vest  by  the  provisional  assignment  alone.  It  goes 

against  t  »  /»  i 

Hardt.  on  to  direct  that,  after  the  provisional  assignee  has  as- 
signed, "  every  such  assignment "  shall  be  entered  on  the 
proceedings.  Till  then,  there  is,  properly,  no  complete 
proceeding.  It  may  be  said  that  there  was  proof,  inde- 
pendently of  the  statute,  by  an  examined  copy :  that, 
however,  raises  the  same  question ;  for,  if  the  docu- 
ments be  not  records  of  the  Court,  an  examined  copy 
will  not  be  evidence.  [^Coleridge  J.  What  do  you  say 
would  become  of  the  assignment,  which  was  merely 
inchoate  according  to  your  view,  on  the  passing  of  stat. 
7  G.  4.  c.  57.?]  Under  stat.  1  G.  4.  c.  119.,  the  pro- 
visional assignee  was  to  keep  it,  till  there  was  a  proceed- 
ing in  the  Court  under  sect.  7  of  that  act ;  and,  upon  the 
passing  of  stat.  7  G.  4.  c,  57. ^  the  proceedings  ought  to 
have  recommenced. 

Butt  and  Fitzherbert  contra,  were  stopped  by  the 
Court. 


Lord  Denman  C.  J.  The  provisional  assignment, 
made  under  stat.  1  G.  4.  c,  119.,  became  a  proceeding 
within  the  meaning  of  stat.  7  G.  4.  c.  57.  s,  76. ;  and 
therefore  the  proof  directed  by  that  section  is  sufficient. 

Patteson  J.  I  am  of  the  same  opinion.  Mr.  Erie 
does  not  dispute  that  the  provisional  assignment  passed 
the  estate  from  the  prisoner,  subject  to  the  assignment 
being  avoided  by  the  dismissal  of  the  petition,  under  the 
proviso  in  sect.  4  of  stat.  1  G.  4.  c.  119.  I  do  not  think 
that  the  legislature  meant  to  confine  the  effect  of  stat. 
7  G.  4.  u  57.  c.  76.  to  proceedings  which  had  gone  on 
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to  the  discharge  of  the  prisoner,  and  final  assignment  of      J  837. 
his  effects.    Every  assignment  is,  I  think,  a  proceeding 

Doe  dem. 

of  the  Court.  Elus 


against 
Ha  any. 


Williams  and  Coleridge  Js.  concurred. 

Rule  absohite. 


The  KmG  aiy;ainstThe  Mayor,  Aldermen,  and  Friday, 

^  ,  ,  January  27th. 

Bur^jjesses  of  the  Borough  of  Bridgewater. 

SIR  W,  W,  FOLLETT  had  obtained  a  rule  in  this  Before  and 
until  the  Cor- 

term,  calling  upon  the  mayor,  aldermen,  and  bur-  poration  Act 

(5  &  6  W.  4. 

gesses  of  the  borough  of  Bridgewater  to  shew  cause  why  c.76.)  r.'was 

J  Til,.  T  X.  common  clerk, 

a  mandamus  should  not  issue,  conimandmg  them  to  pre-  prothonotary, 
pare  and  execute  a  bond  under  the  common  seal  of  the  fJ^^  ^^^^^  °/ , 

the  peace  of  the 

borough,  conditioned  for  the  payment  to  John  Trevor      borough  of  ^. 

during  good 

the  yearly  sum  of  101/.  2s.  46?.,  the  first  of  such  yearly  behaviour;  and 

acted  as  clerk 

payments  to  be  made  on  the  15th  of  February  next.       to  the  justices 

The  rule  was  obtained  upon  Trevor''^  affidavit  to  the  as  by^u^age"^^' 
following  effect.    On  the  1st  August  1833,  he  was  duly  cle^rk°h^d 
elected  and  sworn  common  clerk,  prothonotary,  and  eJthera^y' 
clerk  of  the  peace  of  the  borough  of  Bridgewater.  under  ^"^^fb^^^  in- 

^  ^  ^  cidentally  to 

the  charters  of  the  borough,  and  entered  upon  the  ^^e  office  of 

common  clerk, 
or,  as  was 

alleged  in  answer,  by  appointment  of  the  justices;  the  office  of  clerk  to  the  justices  not 
being  mentioned  in  the  charters  or  muniments.  After  the  act  passed  he  was  appointed 
town  clerk ;  and  afterwards,  upon  a  separate  commission  of  the  peace  being  granted  to  the 
borough,  another  person  was  appointed  clerk  to  the  justices,  by  the  justices  under  that 
commission. 

Held,  that  T.  was  entitled  to  compensation  under  sect,  66,  for  the  loss  of  the  emolu- 
ment derived  from  the  place  of  clerk  to  the  justices. 

Although,  after  the  appointment  of  the  new  clerk  to  the  justices,  a  court  of  quarter 
sessions  was  granted  to  the  borough,  and  T.  was  appointed  clerk  of  the  peace. 

Semble,  that,  if  the  Lords  Commissioners  of  the  Treasury  order  compensation  to  a  party 
not  holding  an  office  which  falls  within  sect.  66,  this  Court  will  not  enforce  the  order  by 
mandamus  to  the  corporation. 

But  they  will  grant  such  mandamus  where  the  Lords  Commissioners  have  ordered 
compensation  to  a  party  holding  such  an  office. 


office. 
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1837.      office,  and  undertook  its  duties.    The  office  of  clerk  to 
The  King  justices  of  the  borough  was  incident  and  appurtenant 

against       to  this  office,  and  had  been  usually  held  in  conjunction 

The 

Mayor,  &c.,  of  therewith  and  attached  thereto ;  and  the  average  of  the 
annual  emoluments  of  the  office  of  clerk  to  the  justices, 
for  five  years,  was  152/.  85.  8d,    Trevor  continued  to 
hold  all  the  offices  till  26th  December  1835,  when  a  new 
town  council  was  elected,  under  stat.  5  &  6  W.4}.c,  76. 
On  1st  January  1836,  he  was  appointed  town  clerk. 
On  22d  January  1836,  a  separate  commission  of  the 
peace  for  the  borough  was  granted  to  four  persons. 
On  15th  February  1836,  another  person  was  appointed 
clerk  to  the  justices,  and  he  always  acted  afterwards, 
Trevor  having  performed  the  duty  up  to  that  time. 
On  27th  February  1836,  Trevor  delivered  to  the  trea- 
surer of  the  borough  a  statement  of  his  claim  for 
compensation  for  the  loss  of  the  office  of  clerk  to  the 
justices;  wherein  he  alleged  that,  before  the  passing 
of  the  act,  he  was  entitled  to,  and  received,  all  the 
emoluments  of  the  office;  which  office  he  stated  him- 
self to  be  entitled,  under  the  ancient  charters  of  the 
borough  and  parish,  to  hold  during  good  behaviour : 
and  he  claimed  1923/.  135.,  as  being  the  price  of  a 
Government  annuity  of  lOlZ.  125.  4c?.  for  his  life.  The 
town  council  appointed  a  committee  to  examine  into  the 
claim ;  and,  on  their  report,  disallowed  it  entirely,  by  a 
resolution,  stating,  as  the  grounds,  "  it  not  having  been 
a  borough  office,  the  claimant  never  having  been  ap- 
pointed to  such  an  office,  and,  even  if  he  had,  that  a 
clerk  to  justices  has  no  legal  hold  upon  his  office, 
as  he  is  only  acting  to  assist  the  justices  during  plea- 
sure."   Trevor  appealed  to  the  Lords  Commissioners  of 
the  Treasury,  who  ordered  and  determined  that  he  was 

entitled 
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entitled  to  lOll.  I2s,  4^d.  per  annum  for  his  life;  upon  1837. 
which  he  demanded,  by  letter  to  the  mayor,  a  bond  for      '  ~ 

*^  The  Kino 

that  sum  to  be  paid  to  him  out  of  the  borough  fund  for  against 

The 

his  life.  The  town  council  referred  the  matter  to  a  Mayor,  &c.,  of 
committee ;  and  Trevor  afterwards,  by  letter  to  the 
mayor  and  town  council,  again  demanded  the  bond, 
threatening  legal  proceedings  in  case  of  their  refusal  to 
execute  and  deliver  it  before  the  first  day  of  Hilary 
term  1837;  and  afterwards,  by  another  letter  to  the 
then  town  clerk,  tendered  a  bond  for  execution.  The 
town  council  sent  in  a  memorial  to  the  Lords  Commis- 
sioners, praying  them  to  rescind  their  former  order; 
but  they  adhered  to  it,  stating,  as  the  reason,  that  Tre^ 
vor  had  been  deprived  of  his  office  by  the  operation  of 
the  Municipal  Corporation  act.  The  town  council, 
however,  took  no  steps  in  the  matter. 

The  present  town  clerk  of  the  borough  ( Trevor  having 
been  displaced  from  that  office,  on  30th  Juh/  1836,  before 
he  applied  for  the  rule)  made  affidavit,  in  answer,  that, 
to  the  best  of  his  knowledge  and  belief,  and  so  far  as  he 
had  been  able  to  ascertain  by  a  careful  inspection  of  the 
charters  or  other  muniments  of  the  corporation,  or 
otherwise,  no  mention  was  made  therein  of  any  such 
office  as  clerk  to  the  justices  of  the  borough ;  that, 
although,  as  he  believed,  the  duties  of  clerk  to  the  jus- 
tices were  performed  by  the  town  clerk  or  common 
clerk  of  the  borough,  yet  the  appointment  was  derived 
from  the  justices  only,  and  not  from  the  corporation : 
that  Trevor  was  appointed  clerk  of  the  peace  in  1833, 
and  continued  to  fill  that  office  till  1st  May  1836,  when 
it  became  extinct,  by  stat.  5S>c6  W.  4.  c.  76.  5.  107 :  that 
the  town  council,  elected  under  the  provisions  of  the  act, 
petitioned  for  and  obtained  a  commission  for  holding  a 

separate 
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1837.  separate  court  of  quarter  sessions;  and  that,  in  June 
1836,  the  town  council  re-appointed  Trevor  clerk  of  the 
peace,  which  office  he  had  held  ever  since. 


The  King 
against 
The 
Mayor,  &c.,  of 
Bridgewater. 


Sir  J.  Campbellj  Attorney-Generalj,  and  Erle^  now 
shewed  cause.  The  Lords  Commissioners  have  ex- 
ceeded their  jurisdiction.  Stat.  5  &  6  JF.  4.  c,  76.  s.  65. 
gives  power  to  the  town  council  in  any  borough  to  re- 
move every  bailiff,  Sec,  and  every  other  ministerial  or 
executive  officer  of  such  borough  and  body  corporate, 
who  shall  be  in  office  at  the  time  of  the  first  election  of 
councillors ;  and  such  officers  are  to  continue  to  act  as 
heretofore,  to  execute  all  the  duties,  and  have  the  same 
salaries,  fees,  and  emoluments,  as  if  the  act  had  not 
passed,  till  removed  from  office,  and  no  longer,  unless 
reappointed  under  the  provisions  of  the  act.  By  sect. 
66,  every  officer  of  any  borough  who  shall  be  in  any 
office  of  profit  at  the  time  of  the  passing  of  the  act, 
"  whose  office  shall  be  abolished,  or  who  shall  be  re- 
moved from  his  office  under  the  provisions  of  this  act, 
or  who  shall  not  be  reappointed  as  aforesaid,"  is  declared 
entitled  to  compensation,  "  for  the  salary,  fees,  and  emo- 
luments of  the  office  which  he  shall  so  cease  to  hold, 
regard  being  had  to  the  manner  of  his  appointment  to 
the  said  office,  and  his  term  or  interest  therein,  and  all 
other  circumstances  of  the  case;"  the  compensation  to 
be  assessed  by  the  town  council,  with  an  appeal,  by  the 
person  preferring  the  claim,  if  he  shall  think  himself 
aggrieved,  to  the  Lords  of  the  Treasury,  whose  order 
"  shall  be  binding  on  all  parties."  Sect.  67  directs 
that  the  sum  payable  as  compensation  shall  be  secured 
by  a  bond  under  the  common  seal.  Sect.  102  enables 
the  justices  of  every  borough,  to  which  a  separate 

commission 
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commission  of  the  peace  shall  be  granted,  to  appoint  a  1837. 
fit  person  to  be  clerk  to  the  said  justices,  to  be  re-     xhe  King 
movable  at  their  pleasure ;  provided  that  it  shall  not  against 

The 

be  lawful  to  them  to  appoint  or  continue  as  such  clerk  Mayor,  &c.,  of 
any  clerk  of  the  peace  of  such  borough.  The  clerk  to 
the  justices  has  nothing  to  do  with  the  corporation  now; 
for  any  person  residing  within  seven  miles  of  the  bo- 
rough may  be  a  justice  under  sect.  98  ;  and,  by  sect. 
101,  he  need  not  even  be  a  burgess.  The  clerk  to  such 
magistrates,  of  course,  has  no  corporate  character. 
Under  sect.  58  the  town  council  may  appoint  the  town 
clerk  and  other  officers;  but  they  cannot  appoint  the 
clerk  to  the  justices;  where  such  an  appointment  is  to 
be  made  at  all,  it  is  to  be  made  by  the  justices,  under 
sect.  102.  Neither,  again,  had  Trevor,  as  clerk  to  the 
justices,  any  corporate  office  before  the  act  passed.  He 
could  not  have  brought  assize  for  such  an  office;  nor 
would  a  mandamus  have  lain  to  admit  or  restore  him  to 
it:  the  Court  could  not  have  inquired  into  his  title,  the 
justices  having  absolute  power  to  appoint  or  remove.  He 
might  have  been  dismissed  without  cause  assigned,  having 
no  legal  hold  upon  the  office;  Bx  'parte  Sandys  (a).  In 
that  case  it  is  reported  that  the  Court  refused  to  grant  a 
criminal  information  for  dismissing  the  clerk:  but  it  pro- 
bably was  a  case  of  mandamus  {b).  It  will  be  said,  how- 
ever, that  the  clerkship  to  the  justices,  in  this  particular 
case,  acquires  a  corporate  character  from  its  being  inci- 
dental to  the  office  of  town  clerk.  If  so,  Trevor,  when  he 
made  the  application,  held  the  clerkship  to  the  justices, 
for  he  was  still  town  clerk ;  and,  if  he  had  not  been  re- 

(a)  4  B,  4;  Ad.  863. 

(6)  The  motion  was  for  a  criminal  information,  as  stated  in  the  report. 

appointed 
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1837.  appointed  town  clerk,  the  emoluments  of  his  former 
'    "T"      office,  as  clerk  to  the  justices,  would  have  come  under 

The  King 

against       Consideration  in  estimating  the  compensation  due  to 

The 

Mayor,  &c.,  of  him.  And  he  has  now  disqualified  himself  for  the  office, 

BaiDGEWATER.  '  .  -  piipi  i-i.. 

by  acceptmg  that  or  clerk  or  the  peace,  which  is  m- 
compatible  with  it.  But,  in  fact,  on  the  whole  of  the 
affidavits,  it  merely  appears  that  the  person  whom  the 
magistrates  have  usually  chosen  to  consult,  has  been 
the  town  clerk  or  prothonotary.  It  lies  on  Trevor  to 
establish  that  he  was  in  possession  of  a  distinct  inde- 
pendent office;  whereas  the  office  of  clerk  to  the  jus- 
tices was  no  office  in  a  legal  sense.  Therefore  the  order 
of  the  Lords  Commissioners  is  not  only  not  conclusive, 
but  a  mere  nullity;  for  they  have  no  jurisdiction.  Their 
power  is  to  determine  the  compensation,  when  the  case 
of  a  deprivation  of  office  exists :  but  they  have  no  power 
to  make  that  a  corporate  office  which  is  not  one ;  and  it 
cannot  be  said  that  they  may  grant  compensation  for 
any  situation  whatever,  as  that  of  a  schoolmaster.  At 
any  rate,  this  Court  will  not  interfere  in  such  a  case  by 
mandamus,  except  where  the  right  is  quite  clear ;  Rea; 
V.  Jotham  {a). 

Sir  W,  W,  Foliett  and  Jardine  contra.  The  power  of 
the  Lords  Commissioners  is  not  limited,  by  sect.  66,  to 
assessing  the  amount  of  compensation :  they  are  to  de- 
termine whether  or  not  the  party  be  entitled  to  any 
compensation  at  all ;  and,  therefore,  if  it  be  necessary, 
they  are  to  determine  whether  such  party  be  or  be  not 
an  officer  within  the  meaning  of  the  act.  "  The  person 
preferring  such  claim,"  if  he  "think  himself  aggrieved 

(a)  3  T.  R.  575. 

by 
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by  the  determination  of  the  council  thereon"  (not  sim-  1837. 
plv  ir  he  be  dissatisfied  with  the  amount),  may  appeal       '  ~" 

^  /         ./     t  1  fpjjg  King 

to  the  Lords  Commissioners,  "who  shall  thereupon  make  against 

The 

such  order  as  to  them  shall  seem  just;  and  such  order"  Mayor,  &c.,of 

^3  RIDGE  WATER* 

"  shall  be  binding  on  all  parties."    The  power  given  is 
quite  unqualified.    But  their  decision  here  is  correct. 
It  is  not  necessary  that  the  office  should  be  technically 
one  for  which  an  assize  would  lie,  or  a  mandamus  be 
granted :  in  sect.  66  the  party  is  directed  to  send  in  his 
claim,  "distinguishing  the  office,  place,  situation, employ- 
ment, or  appointment."  These  words  are  more  extensive 
than  "  office,"  technically  understood.     And,  in  fact, 
this  was  a  corporate  office.    Under  the  character  of  town 
clerk,  as  that  office  existed  before  the  act,  Trevor  was 
clerk  to  the  justices ;  and  the  justices  must  have  been 
here,  as  in  all  other  cases  before  the  act,  corporate 
functionaries:  Trevor's  office,  therefore,  was  strictly  a 
corporate  function.    The  old  office  of  town  clerk,  with 
its  incidents,  including  that  of  clerk  to  the  justices,  was 
abolished  by  the  act :  the  town  clerkship  now  is  of  a 
new"  kind ;  and  its  incidents  are  no  longer  the  same. 
This  incident,  therefore,  is  destroyed,  or  at  least  de- 
tached from  the  office,  by  the  act.    And  this  answers 
the  argument  suggested  from  the  circumstance  that  the 
justices  are  now  no  longer  corporate  functionaries,  and 
are  to  appoint  their  clerk  at  pleasure.    Or,  if  Trevor 
was,  according  to  the  language  of  sect.  65,  "  reap- 
pointed "  to  the  old  office  of  town  clerk,  then,  either  by 
operation  of  the  statute,  or  by  the  act  of  the  town  council 
or  justices,  he  has  not  been  reappointed  clerk  to  the 
justices.    On  any  interpretation,  the  case  must  come 
within  some  of  the  clauses  of  sect.  66,  "  whose  office 
shall  be  abolished,  or  who  shall  be  removed  from  his 

office 
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1837.       office  under  the  provisions  of  this  act,  or  who  shall  not 
^        be  reappointed  as  aforesaid."   It  may  be  fair,  supposing 
against       the  present  office  of  town  clerk  to  be  new,  and  the  old 

The 

Mayor,  &c.,  of  one  to  be  abolished,  that  no  compensation  should  be 
RiDGEWATER.  ^-^^^  ^j^^  j^^^  ^y^^  officc,  SO  far  as  it  is  com- 
pensated for  by  the  appointment  to  the  new  one :  but  it 
would  be  wrong  to  go  further.  It  is  said  that  his  hold- 
ing the  office  of  clerk  of  the  peace  disqualified  him 
from  being  clerk  to  the  justices,  under  sect.  102.  If 
so,  he  must  be  considered  as  "  removed  "  from  the  latter 
office,  "  under  the  provisions  of  this  act."  And  it  is  to 
be  observed  that,  in  this  102d  section,  the  justices  are 
forbidden  to  appoint  "  or  continue  "  a  party  as  clerk  to 
the  justices,  who  is  clerk  of  the  peace.  It  seems,  there- 
fore, that  the  office  is  recognised  as  not  a  new  one : 
consequently  Trevor  is  a  party  not  reappointed. 


Lord  Denman  C.  J.  The  whole  question  is,  whether 
this  applicant  has  been  deprived  of  a  beneficial  corporate 
office  by  the  operation  of  the  act.  We  are  not  to  put  too 
close  a  construction  on  the  word  "  office."  The  affidavit 
of  Trevor  states  that  he  held  the  office  of  clerk  to  the  jus- 
tices as  incident  and  appurtenant  to  the  office  of  town  clerk, 
and  received  the  emoluments.  I  am  of  opinion,  there- 
fore, that  he  was  entitled  to  compensation ;  and  that  the 
Lords  Commissioners  had  jurisdiction.  It  is  true  that, 
at  the  time  he  presented  the  memorial  upon  which  the 
Lords  of  the  Treasury  have  adjudicated,  Mr.  Trevor 
was  still  town  clerk ;  and  it  is  argued  that,  if  the  office 
of  clerk  to  the  justices  be  incident  to  that  of  town  clerk, 
he  continued  to  hold  the  former  office  as  long  as  he  was 
town  clerk.  But  the  statute  comes  in,  and  destroys  the 
incident.    By  means  of  the  statute,  therefore,  Trevor  has 

lost 


IN  THE  Seventh  Year  of  WILLIAM  IV.  347 

lost  the  office  which  he  held  in  conjunction  with  that  of  1837. 
town  clerk ;  and,  this  being  the  case,  the  Lords  Com- 

The  King 

missioners  had  jurisdiction  as  to  the  amount  of  com-  against 

'Ibe 

pensation.    I  do  not  say  that,  if  this  Court  saw  the  Mayo'-,  &c.,of 
office  in  question  not  to  be  a  borough  office,  they  would 
enforce  the  compensation  granted  by  the  Lords  Com- 
missioners.   I  rather  think  that  they  would  not. 


Williams  J.  {a),  I  am  of  the  same  opinion.  This 
may,  in  some  sense,  possibly  be  considered  as  no  office ; 
but  not  in  the  sense  used  in  the  act.  The  effect  of  the 
sixty-sixth  section,  especially  that  part  of  it  in  which  the 
party  claiming  is  directed  to  distinguish  "  the  office,- 
place,  situation,  employment,  or  appointment,"  seems  to 
be,  that  a  reasonable  interpretation  is  to  be  given,  and 
that  the  word  "  office  "  must  be  understood  in  a  greater 
latitude  than  an  office  strictly  legal.  Then  it  becomes 
a  question  merely  whether,  by  the  act,  this  gentleman 
lost  perquisites  and  emoluments  which  were  previously 
attached.  Now  it  is  clear  that,  as  common  clerk  of  the 
borough,  he  was  ipso  facto  clerk  to  the  justices.  The  case 
Ex  parte  Sandys  {h)  did  not  turn  upon  an  act  of  parlia- 
ment. Here  the  statute  gives  compensation  to  any  party 
holding  "  any  office  of  profit."  The  Lords  Commis- 
sioners had  therefore  jurisdiction. 

Coleridge  J.  It  seems  to  me  that  the  Attorney- 
General  was  right  in  putting  his  objection  on  the  ground 
that  the  order  of  the  Lords  Commissioners  was  a  nullity; 
for,  if  it  be  not  so,  it  is  final.  If  facts  were  made  out 
which  would  render  it  a  nullity,  I  should  hesitate  long 


(a)  Littledale  J.  was  sbsent.  [h)  4  B.     Ad.  863. 

before 
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1837.      before  I  agreed  that  they  could  give  themselves  juris- 
diction.  It  seems  a  condition  precedent  to  their  having 

The  King      ,     .  ^  ^ 

against  jurisdiction,  that  the  party  applying  should  have  held 
Mayor,  &c.,  of  an  office :  and  perhaps  they  cannot  decide  whether  he 
did  or  not.  But  I  think  that  this  was  an  office,  in  the 
strictest  sense.  Trevor  was  an  officer  before  the  act : 
the  town  clerk  is  named  in  the  charter ;  and  this  office 
seems  to  have  been  held  during  good  behaviour:  it  is 
abolished  by  the  act;  and  the  present  office  of  town 
clerk  is  totally  new.  Suppose  Trevor  had  never  taken 
the  new  office,  would  he  not  have  had  compensation  ? 
No  doubt  he  would.  Then  what  would  have  been  the 
measure  of  the  compensation  ?  He  would  have  said,  I 
was  common  clerk,  and  did  the  duties  of  that  office ;  and, 
as  such  clerk,  by  the  usage  of  the  borough,  I  did  other 
duties,  for  which  I  received  fees.  He  would  then  have 
had  compensation  for  all.  But,  as  he  is  appointed  town 
clerk  afterwards,  the  compensation  is  limited  to  those 
emoluments  which  were  received  for  duties  subordinate 
and  incidental  to  the  old  office.  There  is,  then,  a  claim 
in  respect  of  an  office,  in  the  strictest  sense.  But,  again, 
I  agree  with  the  rest  of  the  Court  that  it  is  not  neces- 
sary that  there  should  be  an  office,  strictly  speaking. 
Looking  at  the  words  of  sect.  102,  where  the  words 
are  office  of  clerk  to  the  justices,"  it  is  clear  that  the 
word  is  not  used  there  in  the  strict  sense  in  which  we 
find  it  employed  in  our  law  books,  but  in  the  general 
and  liberal  sense  of  a  place  to  which  duties  and  profits 
are  attached. 

Rule  absolute. 
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The  King  as^ainst  The  Mavor,  Aldermen,  and  ^f^rdm/, 

^  ,  .  January  28th. 

Burgesses   of  the  City  and   Borough  of 
Oxford. 

T)INGHAM  hdidL  obtained  a  rule  in  this  terra,  calling  if  a  councillor 

of  a  corporation 

upon  the  mayor,  aldermen,  and  bargesses  of  the  be  ousted,  and 
city  and  borough  of  Oxford  to  shew  cause  why  a  man-     his  stead, 
damus  should  not  issue,  directing  them  to  restore  John  bTmerdy 
To>wle  to  the  place  and  office  of  a  councillor  of  the  said  ^^^mus  ^ill 
city  and  borough.     The  facts  were  as  follows.     In  8°  permit 

°  the  ousted 

January  1836,  To*wle  was  elected  a  councillor  for  the  party  to  exercise 

his  office,  but 

south  ward  of  the  corporation,  which,  by  schedule  (A)  not  to  restore 

1  111-      '^^"^  *®  ^"^^ 

of  Stat.  5  &  6  fr.  4.  c.  76.,  has  five  wards  and  thirty  office. 

councillors.    Towle  had  duly  subscribed  a  declaration  of  and^ekction^br^ 

his  acceptance,  and  of  his  qualification,  and  had  acted ;  cTu^rt^tai^not 

and  he  alleged  that  he  was  entitled  to  remain  in  the  granta  man- 

^  damus  in  lavour 

office  till  1st  of  November  1837.   On  the  28th  of  October  of  t^e  party 

displaced  :  the 

1836,  Mr.  Butler,  the  then  mayor,  affixed  to  the  church-  proper  proceed- 

,  ing  is  by  quo 

door  of  >S/.  Mary's,  Oxford,  a  notice  that  there  was  an  ad-  waiTanto 
ditional  vacancy  of  a  town  councillor  in  the  south  ward,  pai-ty  holding 
occasioned  by  Towle  ceasing  to  be  a  burgess;  and  that,  of  facto.^*^^ 
the  three  persons  to  be  elected  in  this  ward,  the  one  hav-  ^hether^'if  a 
inff  the  lowest  number  of  votes  would  be  councillor  to  fill  P^'^^y  elected 

°  a  councillor, 

up  the  said  vacancy ;  and,  on  2d  of  November,  he  affixed  and  duly  qua- 
lified at  the 

another  notice,  making  known  the  result  of  the  election  time  of  his 
of  councillors ;  of  which  notice  the  following  is  an  ex-  hirna^me  bl 

.       .  afterwards  im- 

properly  omit- 
ted in  the  bur- 
gess-list before  his  time  of  service  as  a  councillor  is  expired,  such  omission  vacate  the 
office  of  councillor. 

If  so,  quiEre,  whether  the  office  be  absolutely  vacant  before  notice  to  that  effect  be  given, 
under  sect.  52  of  stat.  5  &  6  W.  4.  c.  76. 

Vol.  VI.  A  a  «  South 
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1837.  "Southward. 
^r"T"  "  Mr.  John  Hastims  -         -  -  203 

The  King  <=> 

against  Mr.  Charles  Butler  -  -  -  146 

The 

Mayor,  &c.  of         Mr.  Thomas  Dry,  in  the  room  of  Mr.  T(mle,  119" 

OXFOKD. 

Towle  deposed  that,  at  the  time  of  his  election  as  coun- 
.  cillor,  he  was  duly  enrolled  as  a  burgess;  that  he  had 
continued  to  be  rated  for  premises  situate  in  the  city  and 
borough,  and  was  fully  entitled  to  be  on  the  burgess- 
roll  ;  that  he  had  been  an  inhabitant  householder  for  the 
last  ten  years,  and  had  not  become  insolvent,  or  bank- 
rupt, or  compounded  with  his  creditors,  or  absented 
himself  for  six  months  since  his  election,  nor  had  the 
council  declared  his  seat  vacant  or  office  void ;  and  that 
he  was  worth  1 000/.,  over  and  above  what  would  pay  his 
debts,  and  was  above  thirty  years  of  age.  On  the  9th 
of  November  1836  he  attended  a  meeting  of  the  council; 
but  the  then  mayor,  Mr.  Butler,  refused  to  permit  him 
to  speak,  or  to  take  any  part  in  the  proceedings ;  and 
afterwards  the  present  mayor,  Mr.  Sadler,  refused  to 
permit  him  to  exercise  his  functions  as  councillor. 

From  the  affidavits  in  answer  to  the  rule  it  appeared 
that  the  overseers  of  the  several  parishes  of  the  borough 
delivered  in  the  burgess-lists  to  the  town  clerk  on  Sep- 
tember 6th,  1836;  that  Towle^s  name  was  not  on  any  of 
the  lists ;  and  that  he  had  not  applied  to  the  town  clerk, 
nor  at  his  office,  to  inspect  any  of  the  lists,  nor  given  no- 
tice of  the  omission  of  his  name,  nor  claimed  to  have  it 
inserted.  There  were  also  statements  as  to  the  time  of 
printing  and  exhibiting  the  lists ;  but  they  are  not  ma- 
terial to  the  decision. 


Sir  J,  Campbell,  Attorney- General,  and  Amos  now 
shewed  cause.    First,  Towle  is  not  qualified  to  hold  the 

office 
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office  of  councillor,  under  sect.  28  of  stat.  5  &  6  ^.  4.  1837. 
c,  76.,  because  he  is  not  "  entitled  to  be  on  the  burgess- 

'  ^  °  The  Kino 

list"  of  the  borough.    He  is  not  on  the  list  in  fact;  and  ,against 
the  only  legitimate  method  by  which  a  person  not  on  the  Mayor,  &c.  of 

■X'  '       •  1  1  .....  .  Oxford. 

list  can  prove  title  to  be  on  it  is  by  giving  a  notice 

under  the  seventeenth  section ;  then,  if  the  claim  be  re- 
jected by  the  mayor  and  assessors  under  sect.  18,  the 
title  is  conclusively  rejected ;  if  admitted,  it  appears  on 
the  list  in  fact.  It  was  not  intended  that  a  party  should 
have  the  power  of  disputing  the  decision  of  the  mayor 
and  assessors  in  a  proceeding  like  the  present.  There 
was,  therefore,  an  actual  vacancy,  and  Dry  was  duly 
elected ;  for  sect.  28  creates,  not  simply  a  disqualification 
to  continue  holding,  to  be  signified  by  the  council,  as  in 
the  cases  specified  in  sect.  52,  but  a  positive  absence  of 
qualification,  which  vacates  the  seat  at  once.  Secondly, 
Dry  is  in  fact  elected,  has  been  sworn  in,  and  has  acted ; 
the  office  is,  therefore,  full  de  facto ;  and  the  proper 
course  here  would  have  been  a  quo  warranto ;  Rex  v. 
The  Mayor  of  Colchester  («),  Rex  v.  Beedle  (b).  Thirdly, 
the  mandamus  is  improperly  directed :  the  mayor,  alder^* 
men,  and  burgesses  have  nothing  to  do  with  the  act 
complained  of,  which  is,  that  the  two  mayors  refused  to 
allow  To^isole  to  act :  the  corporation  as  a  body  are  no 
parties  to  this. 

Bingham^  contra.  As  to  the  first  point,  it  is  attempted 
to  identify  the  question,  whether  a  party  be  entitled  to 
be  on  the  burgess-list,  with  the  question,  whether  he 
be  on  it  in  fact.  The  language  of  the  statute  recog- 
nises the  two  propositions  as  distinct.     If  they  are 


(a)  2  T.  R.  259. 


(6)  3  A.     E.  467. 

A  a  2  treated 
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1837.      treated  as  identical,  it  might  as  well  be  said  that  no 
j^^^^     man  had  a  title  to  an  estate  who  was  out  of  possession. 
against      When  a  party  has  once  been  in  office,  he  holds  it  for 

The 

Mayor,  &c,  of  the  whole  term,  unless  he  be  disqualified  and  cease  to 
hold  it  under  sect.  52,  and  unless  the  steps  there  speci- 
fied be  taken,  which  has  not  been  done  here.  By  stat. 
6  Sc  7  TV.  4;,  c.  1 04.  s,  7.,  a  party  who  is  actually  on  the 
list  is  saved  from  the  penalty  imposed  by  stat.  5  &  6  JF.  4. 
c.  76.  s.  53.,  for  acting  after  he  ceases  to  be  qualified, 
although  he  be  not  entitled  to  be  on  the  list,  which 
shews  that  the  legislature  contemplated  the  distinction. 
As  to  the  second  point,  a  quo  warranto  would  be  an  in- 
sufficient remedy ;  for  Towle^s  office  would  expire  before 
such  a  proceeding  came  to  an  end.  But,  in  fact.  Dry  is 
not  in  office ;  for  Towle  has  never  ceased  to  be  the  real 
councillor :  he  has  never  been  legally  removed.  Bea;  v. 
Beedle  (a)  shews  only  that  the  Court  will  grant  a  quo 
warranto  when  the  office  is  full.  As  to  the  third  point, 
the  exclusion  from  the  council  must  be  considered  as  the 
act  of  the  town  council ;  and,  as  they  represent  the  cor- 
poration, the  mandamus  would  be  properly  directed  as 
prayed ;  Rex  v.  The  Mayor  and  Burgesses  of  the  City  of 
Gloucester  [b), 

Williams  J.  (c).  It  is  not  necessary  to  enter  into 
the  question  whether,  under  sect.  28,  the  party  is  enti- 
tled to  hold  the  office ;  for  the  assumption  necessarily 
made  in  support  of  the  rule  is  that  he  actually  is  in  the 
office  now,  having  never  been  displaced ;  and,  on  that 
ground,  no  mandamus  can  be  necessary  to  restore  him. 

(a)  3  A.  ^  E.  467. 

(6)  3  JBulst.  190.    S.  C.  1  Rol.  R.  409.    See  Rex  v.  The  Mai/or,  4;c, 
of  Abingdon,  2  SalL  699. 

(c)  Lord  JDenman  C.  J.  and  Littledale  J.  were  absent. 

Coleridge  J. 
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Coleridge  J.    I  am  of  the  same  opinion.    Looking  1837. 
at  the  facts  agreed  on  by  both  parties,  this  rule  appears  ^ 
to  me  either  in  part  or  vv^holly  misconceived.  Supposing  against 

The 

all  that  has  been  done  by  the  mayor  and  corporation,  m  Mayor,  &c.  of 
regard  to  the  election  of  Z)rz/,  to  be  merely  colourable 
iand  void,  and  there  to  be  no  more  than  an  exclusion  de 
facto  of  Towle  from  the  exercise  of  his  office,  a  manda- 
mus might  go,  vi^ithout  infringing  upon  the  rule  laid 
down  in  Eea;  v.  Tke  Mayor  of  Colchester  (^x) ;  for  then 
there  would  be  a  wrongful  exclusion  de  facto  of  the 
one,  and  yet  the  office  not  filled  by  the  other  [b).  But, 
as  this  is  a  case  in  which  Towle  has  once  been  in  full 
possession,  and  asserts  that  the  office  is  still  full  of  him 
de  jure,  the  mandamus  only  ought  to  be  to  command 
the  restoration  of  him  to  that  of  which  he  has  been 
deprived,  his  seat  and  voice  in  the  council.  I  am  not, 
however,  prepared  to  say  that  what  has  been  done  is 
merely  colourable  and  void.  No  want  of  good  faith  is 
imputed.  The  election  of  Z)rj/,  if  wrongful,  has  pro- 
ceeded upon  an  erroneous  yet  honest  misconstruction  of 
the  statute ;  and,  under  the  same  impression,  Toiiole  has 
been  supposed  to  have  ceased  to  be  a  councillor.  If  so, 
I  cannot  pronounce  at  once  that  Dry  is  not  actually  in 
the  office ;  and,  if  he  be,  it  is  clear  that  no  mandamus 
will  lie,  and  that  the  proper  remedy  for  Towle,  in  the 
first  instance,  is  by  quo  warranto  to  oust  Dry,  In  Rex 
V.  The  Mayor  of  York  (c)  two  persons  claimed  to  have 
been  legally  elected  as  recorder :  the  corporation  had 
certified  the  election  of  one  to  the  Secretary  of  State 

(a)  2  T.  R.  259. 

{b)  See  the  observations  of  Lord  Mansfield,  in  Rex  v.  Bankes,  3  Bur. 
1454  :  also  Rex  v.  The  Mayor,  Bailiff's,  and  Burgesses  uf  Cambridge,  4  Bur. 
2008. 

(c)  4  T.  R.  699. 

A  a  3  for 
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1837.  for  the  approbation  of  the  Crown;  and  this  Court 

The  King  thought  that  a  proper  case  for  a  mandamus  to  the 

agmnst  Corporation  to  put  the  corporate  seal  to  the  election  of 

Mayor,  &c.  of  the  Other,  in  order  that  the  title  of  the  contending 

Oxford.  •         •  i     i         .   i  i  i-»       i  i 

parties  might  be  tried  on  the  return.  But  there  the 
office  was  not  de  facto  full  of  either  party :  the  certifi- 
cate was  only  a  step  towards  the  completion  of  the  title ; 
and  the  Crown  had  not  signified  its  approbation. 

Rule  discharged. 
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The  King  against  The  Company  of  Proprietors  Saturday, 
of  the  Nottingham  Old  Water  Works.       J^^^uary  28th. 


SIR  W.  W,  Follett^  in  Easter  term,  1835,  obtained  a  By  an  act,  in- 
corporating a 

rule  nisi  for  a  mandamus  to  The  Company  of  Pro-  company  for 

,  supplying  the 

prietors  of  the  Nottingham  Old  Water  Works  to  issue  town  of  N. 

with  water,  the 
a  warrant  company  were 
empowered  to  continue,  make,  &c.,  water- works,  weirs,  and  other  h'ke  works  in  the  parish  of 
L.,  subject  to  the  restriction  after  contained,  and  to  enter  upon  all  rivers,  lands,  ^c,  specified 
in  the  plans  and  books  after  mentioned,  and  to  do  all  other  things  necessary  for  making,  com- 
pleting, &c. ,  the  water-works.  A  plan,  describing  the  line  of  intended  works,  and  the  lands 
through  which  they  were  to  be  carried,  and  books  specifying  the  owners  of  the  lands,  were 
to  remain  with  the  clerk  of  the  peace ;  and  the  company  were  not  to  deviate  from  the  line 
described.  They  were  empowered  to  agree  for  the  purchase  of  lands,  &c. ;  and  tenants 
for  life,  &c.,  and  owners  and  occupiers  of  lands  through  which  the  works  were  to  pass, 
were  to  receive  satisfaction  for  the  value  of  the  lands  and  the  damages  sustained  in  making 
the  works  ;  the  amount  to  be  settled,  if  necessary,  by  a  compensation  jury  at  quarter  sessions, 
to  be  summoned  by  the  company's  warrant  to  the  sheriff  on  certain  notice  to  the  company, 
and  not  without ;  and  the  jury  were  to  assess  purchase-money  or  compensation,  and  to 
settle  what  share  should  be  allowed  to  any  tenant  or  person  having  a  particular  interest. 
The  sessions  were  to  give  judgment  for  the  sum  awarded;  and  the  verdict  and  judgment 
were  to  be  registered  among  the  records  of  the  quarter  sessions,  and  to  be  deemed  records  to 
all  intents  and  purposes.  If  the  verdict  should  exceed  the  amount  of  the  company's  offer, 
they  were  to  pay  costs,  which,  if  not  paid,  might  be  levied  on  their  goods  under  a  justice's 
warrant ;  the  amount  to  be  ascertained  by  a  justice.  A  subsequent  section  directed  the 
assessment  of  compensation  for  any  damages  not  before  provided  for,  accruing  by  reason  of  the 
execution  of  any  of  the  powers  in  the  act ;  the  sums  assessed  to  be  levied  as  directed  with  re- 
spect to  damages  before  provided  for.  The  company,  on  payment,  tender,  &c.,  of  the  sums 
agreed  upon  or  assessed,  might  enter  on  the  lands,  &c.,  but  not  before.  Certain  restrictions 
were  provided,  in  the  case  of  actions  brought  for  any  thing  done  in  pursuance  of  the  statute. 

The  company,  by  alterations  in  a  weir  in  L.,  across  a  river,  raised  the  water  so  as  to 
damage  a  mill  in  L.,  of  which  T.  was  tenant  for  life:  neither  the  mill,  nor  the  weir  or 
its  site,  nor  T.'s  name,  was  specified  in  the  books  or  plan,  nor  was  the  weir  in  the  line 
of  works  there  described  ;  but  that  part  of  the  river  in  which  the  mill  and  weir  respectively 
lay  was  in  the  plan. 

1.  Held  that  a  mandamus  lay  to  the  company,  commanding  them  to  issue  their  warrant 
for  a  jury  to  assess  the  damages  sustained  by  T. 

2.  The  jury,  summoned  in  obedience  to  the  mandamus,  having  assessed  a  compensation, 
and  the  company  refusing  to  pay  the  same,  or  the  costs.  Held,  that  a  mandamus  lay  to 
enforce  payment  of  the  compensation,  though  the  statute  made  the  verdict  and  judgment 
records  of  the  quarter  sessions. 

3.  Held,  also,  that  the  company,  in  shewing  cause  against  the  rule  for  a  second 
mandamus,  were  precluded  from  contending  that  the  injury  sustained  by  T.  was  not  within 
the  act,  or  that  all  preliminaries  necessary  to  support  the  first  mandamus  were  not  fulfilled. 

4.  That  all  formal  preliminaries,  essential  to  the  verdict,  must  be  presumed  to  have  been 
fulfilled,  in  default  of  affidavit  to  the  contrary. 

5.  That  the  jury,  having  assessed  a  compensation  to  T.  without  noticing  the  interest  of 
any  other  person,  it  was  not  to  be  presumed,  in  the  absence  of  any  aflfidavit,  that  they  had 
given  such  compensation  for  a  larger  interest  than  T.  really  had,  or  had  overlooked  any 
other  person's  interest. 

A  a  4  6.  That 
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1837.      a  warrant  under  their  common  seal  to  the  sheriff  of  the 
Th  KiKG     ^^^^'^^y     Nottingham,  commanding  him  to  summon  and 
against       return  a  jury  of  twenty-four  &c.,  to  appear  before  the 

The  Not-       .      .  ^ 

TiNGHAM  Old  justices  of  the  peace  at  the  next  general  quarter  sessions 
Company.  ^  the  said  couuty,  in  order  that  a  jury  might  be  then 
6.  That,  if    and  there  empannelled,  according  to  stat.  7  &  8  G.  4. 

costs  were  re-  .  .      i  i      o  7 

coverable  at      c.  Ixxxu.  (a)f  to  assess  the  damages  sustamed  by  Sarah 

all,  for  the  in-  rp 

quisition,  &c.,  lumev 
they  must  be 

levied  as  pre-  (a)  Stat.  7  &  8  (?.  4.  c.  Ixxxii.  (local  and  personal,  public),  entitled 

scribed  by  the  «  ^^.j.  f^^.  y^Q^Q  effectually  supplying  with  water  the  inhabitants  of  the 
act  J  and  that 

no  mandamus  town  and  county  of  the  town  of  Nottingham,  and  the  neighbourhood 

would  lie  for  thereof." 

the  payment,  g^^.^  j  recites  that  the  inhabitants  of  Nottingham^  for  many  years,  have 
though  apphca-  ,     .  ,  ,      .  ,  , 

tion  had  been  ween  supplied  with  water  from  the  river  Leen^  by  means  of  works 

made  to  a  jus-    constructed  at  the  expense  of  the  proprietors  of  sucH  works,  on  ground 

tice  for  a  dis-  demised  to  them  for  a  long  term  :  and  it  incorporates  the  proprietors  by 
tress  warrant, 

which  he  had  name  of  "  The  Company  of  Proprietors  of  the  Nottingham  Old 

refused.  Water  Works." 

mand^ti^s  ^  ^QcX.  2  empowers  the  company  "  to  continue,  make,  complete,"  &c., 

would  not  lie  "water-works,  houses,"  "reservoirs,"  "weirs,"  "pipes,"  &c.,  "in  and 

for  the  costs  of  near  "  "  the  several  parishes  or  townships  of  JSasford,  Lenton  "  &c.,  "and 

the  former  from  time  to  time  to  regulate,  conduct,  continue,"  &c.,  the  same,  and  to 
mandamus. 

discontinue  the  same,  subject  to  the  restriction  after  contained  ;  and  "  to 
go  enter  and  pass  in,  upon,  over,  under  and  through  all  or  any  of  the 
rivers,  brooks,  streams,  waters,  highways,"  &c.,  "  and  all  other  lands  and 
places  of  or  belonging  to  any  person  or  persons,"  &c.,  "  mentioned  and 
specified  in  the  plans  and  books  of  reference  hereinafter  mentioned,"  (with 
exceptions  not  material  here,)  "  and  to  set  out  and  ascertain  such  part 
or  parts  thereof  as  they  the  said  company  shall  think  necessary  and  proper 
for  continuing,  making,"  &c.,  "the  said  water-works,"  &c.,  "  and  all 
such  other  works  "  "  as  they  shall  think  necessaryjor  effecting  the  purposes 
aforesaid;"  doing  as  little  damage  as  maybe,  &c.,  "and  making  full 
satisfaction  in  manner  hereinafter  mentioned  to  the  owners  or  proprietors 
of,  and  all  persons  interested  in  any  lands  tenements  or  other  heredita- 
ments which  shall  be  taken,  used,"  &c.,  "  or  injured,  for  all  damages  to 
be  by  them  sustained  in  or  by  the  execution  of  all  or  any  of  the  powers 
hereby  granted ;  and  this  act  shall  be  sufficient  to  indemnify  the  said 
company,  and  their  deputies,  servants,"  &c.,  "for  what  they  or  any  of 
them  shall  do  by  virtue  of  the  powers  hereby  granted,  subject  nevertheless 
to  such  provisoes  and  restrictions  "  as  are  after  mentioned. 

Siict.  3  recites  that  a  map  or  plan,  describing  the  intended  reservoirs 
and  line  of  pipes  and  other  works,  and  the  lands  &e.  upon  or  through 

which 
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Turner  in  her  lands,  tenements,  hereditaments,  and  pre- 
mises, by  reason  and  in  consequence  of  certain  works 
done  and  erected  by  the  said  company,  in  the  execution 
of  certain  of  the  powers  of  the  said  statute. 

By 
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which  they  are  made  or  intended  to  be  carried,  together  with  a  book  of 
reference  containing  a  list  of  the  owners  thereof,  have  been  deposited  at 
the  offices  of  the  clerks  of  the  peace  in  Nottingham  and  Nottinghamshire  ; 
and  also  another  plan,  describing  a  certain  variation,  &c. ;  and  enacts  that 
the  maps  or  plans,  and  books  shall  remain  in  the  custody  of  the  clerks  of 
the  peace  ;  "and  the  said  company  in  making  such  reservoirs,"  &c.,  "and 
other  works,  and  laying  such  pipes  as  aforesaid,  shall  not  deviate  from 
the  line  described  in  the  said  first  mentioned  maps  or  plans,  save  as  the 
same  is  varied  or  altered  by  the  said  second  mentioned  plans ;  and  that 
the  said  company  in  laying  the  said  pipes  through  the  parishes  of  Radford 
and  Lenton  aforesaid,  shall  not  deviate  from  the  line  described  in  the 
said  second  mentioned  plans." 

Sect.  8  gives  powers  for  the  purchase  and  sale  of  lands,  &c. 

Sect.  1 1  enacts  that  the  tenants  for  life  or  in  tail,  &c.,  owners,  occu- 
piers, &c.,  of  any  lands,  tenements,  or  hereditaments  through,  in  or  upon, 
over  or  under  which  the  works  authorized  by  this  act  are  or  are  intended 
to  be  made,  may  accept  and  receive  satisfaction  for  the  value  of  such 
lands,  &c.,  "and  for  the  damages  to  be  sustained  in  making  and  com- 
pleting the  said  works,  in  such  gross  sums  as  shall  be  agreed  upon  " 
between  them  and  the  company  of  proprietors ;  and  in  case  the  company 
and  the  parties  interested  in  such  lands  &c.  cannot  or  do  not  agree, 
the  amount  of  such  satisfaction  or  compensation  shall  be  ascertained  by 
the  verdict  of  a  jury,  as  after  directed. 

Sect.  12.  "  And  for  settling  all  differences  which  may  arise  between  the 
said  company  of  proprietors  and  the  several  owners  of  or  persons  interested 
in  any  lands,"  &c.,  which  the  company  are  by  this  act  enabled  to  take  and 
make  use  of  for  the  purposes  thereof ;  be  it  further  enacted,  that  if  any 
"  person  or  persons  so  interested,  entitled  or  empowered  or  capacitated  to 
sell  as  aforesaid,  for  and  on  behalf  of  himself,"  &c.,  "  or  of  the  person  or 
persons  entitled  in  remainder  or  reversion  after  them,"  &c.,  shall  refuse  to 
accept  the  "purchase-money  recompence  or  other  compensation"  offered  by 
the  company,  and  give  written  notice  thereof  to  the  company  within  twenty- 
one  days  of  the  offer,  with  a  request  that  the  matter  may  be  submitted  to 
jury,  the  company  shall,  and  they  are  hereby  empowered  and  required, 
^lom  time  to  time,  to  issue  a  warrant  under  their  common  seal  to  tlie 
sheriff  of  the  county,  &c.,  commanding  him,  and  the  sheriff  is  authorized 
and  required,  to  empannel  a  jury  of  twenty-four,  who  are  required  to 

*  appear 
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1837.  By  the  affidavits  in  support  of  the  rule,  it  appeared 

'   ir~  that  Sarah  Turner  was  owner,  as  tenant  for  life,  of  a 

The  King  '  ' 

^agaiW  water-mill,  in  Lentoriy  in  Nottinghamshire,  on  the  river 

TINGHAM  Old  Leen* 

Water  Works 

Company.  


appear  at  some  court  of  general  or  quarter  sessions,  or  adjournment  there- 
of, for  the  town  or  county  of  Nottingham  ;  out  of  whom  a  jury  of  twelve 
shall  be  drawn,  who  shall  "  inquire  of,  assess  and  ascertain,  and  give  a 
verdict  for  the  sum  or  sums  of  money  to  be  paid  for  the  purchase  of  such 
lands,"  &c.,  tenements,  or  hereditaments,  «'and  also  the  separate  and 
distinct  sum  or  sums  of  money  to  be  paid  by  way  of  recompence  or 
compensation  either  for  the  damages  which  shall  or  may  before  that  time 
have  been  occasioned  and  sustained  as  aforesaid,  or  for  the  future  tempo- 
rary or  perpetual  continuance  of  any  recurring  damages,"  &c.  j  **  and  the 
said  justices  shall  accordingly  give  judgment  for  such  purchase-money, 
recompence  or  compensation  as  shall  be  assessed  by  such  jury,  which 
said  verdict,  and  the  judgment  thereupon  to  be  pronounced  as  aforesaid, 
shall  be  binding  and  conclusive  to  all  intents  and  purposes,  upon  all  bodies 
politic,"  &c.,  and  all  other  persons  whatsoever. 

Sect.  14  empowers  the  said  juries  to  "  settle  what  shares  and  proportions 
of  the  purchase-money  or  compensation  for  damages,"  to  be  assessed, 
shall  be  allowed  to  any  tenant  or  other  person  or  persons  having  a 
particular  estate  term  or  interest  in  the  premises,  for  such  his  her  or 
their  interest  or  respective  interests  therein.'* 

Sect.  15  enacts,  "  that  all  the  said  verdicts  and  judgments,  being  first 
signed  by  the  clerk  of  the  peace,"  shall  by  him  be  "  registered  among  the 
records  of  the  quarter  sessions  for  such  town  or  county,  and  shall  be 
deemed  records  to  all  intents  and  purposes:  and  the  same,  or  true 
copies  thereof,  shall  be  allowed  to  be  good  evidence  in  all  courts  what- 
soever." 

Sect.  18  enacts,  that  where  a  verdict  shall  be  given  for  more  money 
than  the  company  shall  have  offered  as  a  recompence  or  satisfaction  for 
any  such  lands,  &c.,  or  for  any  such  estate,  &c.,  "or  for  any  damages 
that  may  have  been  sustained  by  any  person  or  persons  aforesaid,"  the 
costs  of  summoning,  &c.,  the  jury,  taking  the  inquisition,  witnesses,  and 
recording  the  verdict  or  judgment,  shall  be  borne  by  the  company,  and 
shall,  in  default  of  payment  by  them  or  their  treasurers,  be  levied  by 
distress  and  sale  under  the  warrant  of  a  justice  of  the  town  or  county, 
>vhich  warrant  the  justice  is  authorized  and  required  to  issue ;  and^  where 
differences  shall  arise  respecting  the  amount  of  the  costs,  the  same  shall 
be  ascertained  by  a  justice  of  &c.,  who  is  authorized  and  required  to 
do  so. 

Sect.  20  enacts,  that  if  "  any  person  or  persons  sustain  any  damage  in 

his 
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Leen,    In  1826  (after  the  commencement  of  her  owner-  1837. 
ship)  the  company  were  in  possession  of  works  for  raising  ^ 
water  from  the  JLeen,    The  local  act  passed  on  14th  against 

* ,  1  r  .  The  NoT- 

June  1827.    About  the  end  of  1830  the  company  re-  tingham  old 
moved  a  weir,  which  had  been  placed  across  the  river.  Company, 
to  a  part  of  the  river  higher  up,  and  at  the  same  time 
heightened  the  weir ;  in  consequence  of  which  the  work- 
ing of  the  mill  was  obstructed,  and  the  value  of  the 
property  lessened.    The  company  were  applied  to  for 


his  her  or  their  lands,  tenements,  hereditaments  or  property,  by  reason  of 
the  execution  of  any  of  the  powers  given  by  this  act,  and  for  which  a 
compensation  is  not  hereinbefore  provided,"  such  damages  shall  from 
time  to  time  be  assessed  by  a  jury,  "  and  the  sum  or  sums  of  money 
to  be  paid  for  the  same  shall  be  recovered  levied  and  applied  "  in  the  same 
manner  as  is  directed  with  respect  to  such  damages  as  are  in  the  act 
before  provided  for. 

Sect.  21  enacts,  that  the  company  shall  not  be  obliged,  nor  any 
jury  under  this  act  be  allowed  to  receive  and  take  notice  of  any  complaint 
of  injury  or  damage  sustained  by  virtue  or  in  consequence  of  the  exe- 
cution of  this  act,  unless  notice  in  writing,  stating  the  particulars  of  such 
injury  or  damage,  and  the  amount  of  compensation  claimed,  shall  have 
been  given  to  the  company  within  three  calendar  months  after  the  injury 
shall  have  been  sustained,  or  the  doing  thereof  shall  have  ceased. 

Sect.  22  enacts,  that  on  payment  or  tender  of  sums  agreed  upon,  or 
assessed  by  a  jury,  within  one  calendar  month  after  the  same  shall  be 
agreed  for  or  assessed,  (with  a  provision  in  case  the  persons  entitled 
cannot  be  found,  &c.,)  the  company  may  enter  into  such  lands,  and  the 
same  shall  vest  in  them;  but  before  such  payment,  &c.,  the  company 
shall  not  dig  or  cut  into  such  lands,  &c.,  without  leave  in  writing. 

Sect.  108  enacts  that  no  plaintiff  shall  recover  in  any  action  for  any 
thing  done  in  pursuance  of  this  act,  unless  he  shall  have  given  twenty- 
eight  days'  notice  of  action,  nor  if  sufficient  amends  be  tendered,  &c. 

Sect.  109  enacts,  "  that  no  action  suit  or  information  shall  be  brought 
commenced  or  prosecuted  against  any  person  "  for  any  thing  done  in 
pursuance  of  this  act,  or  in  execution  of  the  powers,  &c.,  made  given 
&c.  in  by  or  under  the  same,  unless  certain  notices  be  given,  nor  after 
certain  times  specified  ;  and  other  enactments  as  to  the  proceedings,  &c.,  in 
such  actions,  are  added.  In  case  of  the  plaintiff's  not  succeeding,  the 
defendants  to  have  double  costs. 


compensation, 
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1837.      compensation,  and,  in  November  were  formally  re- 

quired to  issue  a  warrant  to  summon  a  jury  for  assess- 
ing the  damage ;  but  they  did  not  grant  either. 


The  Kin. 


The  Not- 
tingham Old      Affidavit  was  made  in  answer,  to  the  effect  that 

Water  Works        .11  •  i       •       i  n  'n  t 

Company,  neither  the  new  weir,  nor  the  site  thereof,  was  specined 
or  referred  to  in  the  plans  or  books  of  reference  men- 
tioned in  the  act  (sect.  3) ;  that  none  of  the  plans  or 
books  shewed  that  the  company  sought,  by  virtue  of  the 
act,  to  obtain  the  power  of  changing  the  site  of  the 
weir,  or  raising  it,  or  in  any  way  altering  the  height 
of  the  water  in  the  Leen,  or  diminishing  the  power  or 
value  of  the  mill ;  that  the  weir  was  not  in  the  line  of 
works  marked  on  either  of  the  maps  or  plans ;  and  that 
no  part  of  the  estate  through  which  that  part  of  the 
river  passed  wherein  the  new  weir  stood,  was  specified 
or  referred  to  in  either  of  the  books  or  plans.  It  was 
not,  however,  denied  (and  was  assumed  in  argument) 
that  the  parts  of  the  river  Leen  on  which  the  mill  and 
the  new  weir  respectively  stood  were  comprehended  in 
the  plans.  It  was  also  assumed  that  the  new  weir,  as 
well  as  the  mill,  was  in  Lenton. 

Hill  and  Humfrey  shewed  cause  in  Michaelmas  term 
1835  (November  7th),  and  contended  that  the-  remedy 
sought  for  was  not  the  proper  one,  for  that  the  injury 
complained  of  was  not  occasioned  by  any  act  done 
under  the  compulsory  powers  of  the  statute,  and,  that 
being  so,  the  process  given  by  the  statute  was  not  appli- 
cable; Rex  V.  The  Hungerford  Market  Comjpany  {Ex 
parte  Yeates)  (a).  Rex  v.  The  Hungerford  MarJcet  Com- 
pany  {Ex  parte  Eyre)  {b) ;  but  the  complainant  ought  to 


(a)  lA.^  E.  6-68. 


(6)  1  A.  ^  E.  676. 

proceed 
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proceed  by  action,  as  in  the  case  of  an  ordinary  wrong. 
And  they  endeavoured  to  shew  that,  the  weir  in  question 
not  being  comprehended  in  the  plans  or  books  of  refer- 
ence mentioned  in  sect.  3,  the  work  done  upon  it  was 
not  an  execution  of  any  power  given  by  the  act.  They 
urged  that  sect.  20  did  not  apply  to  any  damages  but 
such  as  arose  from  the  execution  of  the  powers  given 
by  the  act ;  and  they  cited  Scales  v.  PicTcering  {a\  as 
shewing  that  such  powers  must  be  construed  strictly.  If 
this  were  a  proper  subject  for  compensation,  the  com- 
pany would  be  entitled  to  retain  the  weir,  and  be  liable 
to  no  further  complaint  for  the  consequences. 

Sir  W,  W,  Follett,  contra,  referred  to  sects.  2,  11, 
and  20,  and  argued  that  the  last  applied  to  the  damage 
here  complained  of,  inasmuch  as  sect.  2  enabled  the 
company  to  lay  down  weirs ;  and  he  observed  that, 
although  the  weir  was  not  in  the  plan,  it  was  newly 
erected,  under  the  powers  of  the  act,  on  a  part  of  the 
river  Leen  which  was  in  the  plan ;  and  that  a  particular 
specification  of  that  or  of  the  mill  was  not  necessary 
for  the  purpose  of  enabling  the  company  to  erect  works 
in  that  part  of  the  river  which  was  in  the  plan. 

Lord  Denman  C.  J.  The  erection  of  this  weir  seems 
directly  within  the  powers  given  by  the  act;  and  the  act 
might  be  pleaded  by  the  company  in  justification.  This 
appears  to  be  the  very  case  contemplated  by  sect.  20. 

Patteson  J.    The  second  section  gives  the  power 
expressly. 


1837. 

The  King 
against 

The  Not- 
tingham Old 
Water  Works 

Company. 


(cf)  4  Bing.  448. 

Williams  J. 
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1837.  Williams  J.    The  only  doubt  I  felt  was  whether 

__  clause  as  to  the  plans  and  books   restricted  the 

The  King  ^ 

^a^amsf  Company.    But,  as  the  part  of  the  river  in  question  is 

TiNGHAM  Old  within  the  plan,  I  think  it  does  not.    It  was  not  a 

^iVfitcF  "Works 

Company.  matter  of  course,  when  the  plans  were  made,  that  the 
weir  should  be  erected. 


Coleridge  J.  The  argument  as  to  the  plans  and 
names  of  the  owners  falls  to  the  ground  as  soon  as  we 
refer  to  sect.  20.  As  to  the  future  consequential 
damages  we  need  not  decide  now. 

Rule  absolute. 


A  mandamus  issued  accordingly,  tested  7th  Novemher 
1835,  in  the  terms  of  the  rule.  The  jury  were  sum- 
moned ;  and,  at  the  Nottinghamshire  quarter  sessions  in 
April  1836  (the  time  having  been  enlarged  by  consent), 
assessed  the  damages  of  Sarah  Turner  at  500^.  This 
sum,  and  the  costs  incurred  in  obtaining  the  mandamus 
and  verdict,  were  demanded  of  the  company,  but  not 
paid.  Sarah  Turner  then  applied  for  a  warrant  of  dis- 
tress at  the  June  quarter  sessions,  1836:  the  sessions 
adjourned  the  consideration  till  the  October  sessions, 
and  then  refused  the  warrant.  A  similar  application 
was  afterwards  made  to  a  single  magistrate  of  the  county, 
who  refused  to  issue  the  warrant.  The  costs  previous  to 
the  inquiry  were  sworn  by  the  attorney  for  Sarah  Turner 
to  be  167^.  135.  \\d,\  and  those  incurred  since,  to  be 
73/.  135.  4(f.  An  offer  was  made  on  the  part  of  Sarah 
Turner  to  refer  the  taxation  to  the  clerk  of  the  peace 
for  Nottinghamshire^  or  the  proper  officer  of  this  Court, 
or  any  indifferent  professional  man.  The  attorney  also 
stated  that  the  costs  incurred  since  those  already  men- 
tioned 
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tioned  would  amount  to  a  considerable  sum.     Upon  1837. 

affidavit  of  the  above  facts,  Sir  W,  W,  Follett  obtained  xhe  King 
a  rule  in  Michaelmas  term,  1836,  calling  upon  the  com- 

°  The  Not- 

pany  to  shew  cause  why  a  mandamus  should  not  issue,  tingham  Old 

^  Waterworks 

commanding  them  forthwith  to  pay  Sarah  Turner  500/.,  Company, 
being  the  damages  assessed  by  the  jury ;  and  also 
241/.  75.  36?.,  her  costs  of  the  inquiry. 


Hill,  N,  B.  Clarke,  and  Whitehurst  now  shewed 
cause.  The  money  here  has  been  awarded  under  sect. 
20.  If  that  stood  alone,  it  would  be  nugatory ;  for  no 
directions  are  there  given  as  to  the  method  of  summon- 
ing the  jury,  of  holding  the  inquiry,  or  of  recording  or 
enforcing  the  verdict.  But  the  claimant  insists  that  this 
section  is  connected  by  reference  with  the  preceding 
sections,  and  that  therefore  the  remedy  is  on  the  same 
footing  with  those  before  provided.  Now,  assuming  for 
the  present  that  this  view  is  correct,  and  that  all  the 
proceedings  up  to  the  time  of  making  this  last  applica- 
tion have  been  regular,  the  remedy  is  misconceived. 
If  the  twentieth  section  is  to  be  connected  with  the  pre- 
ceding, it  must  be  so  for  all  purposes  ;  and  then  no 
remedy  will  be  found  but  that  which  the  act,  like  other 
acts  of  the  same  kind,  gives,  by  restraining,  in  sect.  22, 
the  company  from  using  their  statutory  powers  till  the 
money  is  paid.  But,  further,  supposing  the  intention  of 
the  legislature  to  be  that,  after  the  verdict,  the  money 
must  be  paid  at  all  events,  then  an  action  of  debt  lies. 
In  3  Blackstone^ s  Commentaries,  159,  160,  the  author, 
describing  the  cases  in  which  a  right  of  action  accrues 
on  an  implied  contract,  points  out  contracts  implied  by 
the  fundamental  constitution  of  government,  and  lays  it 
down,  "  that  every  person  is  bound  and  hath  virtually 

agreed 


364 


CASES  IN  HILARY  TERM 


1837.      agreed  to  pay  such  particular  sums  of  money,  as  are 
charged  on  him  by  the  sentence,  or  assessed  by  the  in- 

TheKiNG  . 

against      terpretation,  of  the  law;"  and  he  adds,  "  whatever,  there- 

TINGHAM  Old  fore,  the  laws  order  any  one  to  pay,  that  becomes  in- 

AVfltd*  Works 

Company.  stantly  a  debt,  which  he  hath  before  hand  contracted  to 
discharge.  And  this  implied  agreement  it  is,  that  gives 
the  plaintiff  a  right  to  institute  a  second  action,  founded 
merely  on  the  general  contract,  in  order  to  recover  such 
damages  or  sum  of  money,  as  are  assessed  by  the  jury 
and  adjudged  by  the  Court  to  be  due  from  the  defend- 
ant to  the  plaintiff  in  any  former  action.'*  This  is  at 
least  as  strong  a  case  as  that  of  an  amerciament  by  a 
court  leet,  or  a  penalty  imposed  by  a  statute  prescribing 
no  specific  remedy  («).  By  stat.  29  Eliz,  c,  4.  s,  1.  the 
sheriff  is  not  to  take  more  than  the  fees  thereby  ap- 
pointed, which  shall  be  lawful  to  be  had,  &c. :  on  this 
act  it  has  been  held  that  debt  lies  by  the  sheriff  for  the 
amount  allowed  (5).  In  Bex  v.  The  Bank  of  England  (c) 
this  Court  refused  to  grant  a  mandamus  commanding 
the  Bank  to  permit  the  transfer  of  stock,  partly  on  the 
ground  that  there  was  a  sufficient  remedy  by  action  on 
the  case,  although  that  is  not,  strictly  speaking,  a  direct 
remedy,  as  the  action  of  debt  here  would  be.  And  here 
the  fifteenth  section  makes  the  verdict  and  judgment  a 
record  to  all  intents  and  purposes ;  so  that  the  case  falls 
within  the  common  one  of  debt  on  a  judgment  of  record. 
Debt  lies  also  on  a  judgment  of  a  court  by  custom  of 
London,  and  on  a  foreign  judgment.  Again,  this  is  a 
mandamus  to  pay  money,  which  the  Court  does  not 
grant.   It  is  true  that,  in  Bex  v.  The  St.  Katharine  Dock : 

(a)  See  Com.  Dig.  Debt,  (A        (A  2.),  (A  9.).    Holt  C.  J.  in  the 
Anonymous  Ca»e,  6  Mod.  26. 

{h)  Probey  v.  Michell,  Moore,  853.  (c)  2  Doug.  524. 

Compani/ 
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Company  [a)  a  mandamus  went  to  enforce  payment  by 
the  company  of  money  which  an  arbitrator  had  awarded 
to  be  paid  by  its  treasurer ;  but  that  was  expressly  on 


1837. 


The  King 

agairist 
The  NoT- 

the  ground  that  the  action  on  the  award  could  only  be  tingham  Old 

Water  Works 

against  the  treasurer,  and  that  his  body  and  goods  were  Company, 
exempted  from  execution  by  the  statute  incorporating  the 
company.  Again,  if  the  act  done  be  not  a  matter  within 
the  compulsory  powers  of  the  act,  the  jurisdiction  fails. 
\_The  Court  here  intimated  that,  after  the  previous  argu- 
ment and  decision,  it  was  too  late  to  raise  objections  which 
impugned  the  propriety  of  originally  issuing  the  man- 
damus.] On  the  argument  of  the  return  to  the  mandamus 
in  Rex  v.  The  St.  Katharine  Dock  Company  (b),  Parke  J. 
said,  "  The  first  question  in  this  case  is,  whether  a  man- 
damus should  issue.  The  objection,  that  it  ought  not  to 
have  issued  at  all,  though  it  might  more  properly  have 
been  made  at  the  time  when  cause  was  shewn  aojainst  the 
rule  for  issuing  it,  may  be  made  in  this  stage  of  the  pro- 
ceeding.'* At  all  events  it  ought  to  appear  that  every 
thing  done  since  the  granting  of  the  rule  is  regular. 
Now  the  claimant  has  only  a  life  estate;  the  jury  ought 
therefore  to  have  apportioned  the  compensation  under 
sect.  14  :  but  here  it  appears  that  the  whole  is  given  to 
the  tenant  for  life ;  and  the  mandamus  itself  is  erro- 
neously drawn,  for  it  is  merely  to  assess  the  damages 
sustained  by  the  applicant.  It  is  contrary  to  both  the 
spirit  and  letter  of  the  act,  that  there  should  be  separate 
enquiries  in  the  case  of  each  party  interested:  the  jury 
must  therefore  be  understood  to  have  assessed  all  the 
damage  done  by  the  act  complained  of;  but  the  present 
applicant  can  claim  only  a  part,  and  it  does  not  ap- 


(a)  4B,     Ad.  360.  {h)  4B.8f  Ad.  363. 

Vol.  VL  B  b  pear 
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1837.      pear  how  much.     Further,  it  is  not  shewn  that  the 
The  King     claimant  has  entered  up  the  verdict  and  judgment  of 
against       record,  as  dh'ected  by  sect.  15;  or  that  notice  was 

The  Not-         ^  *^ 

TiNGHAM  Old   given  to  the  company  before  summoning  the  jury,  and 

Water  Works 

Company.  within  three  months  of  the  injury  sustained,  under 
sect.  21.  The  injury  took  place  in  1830;  and  no  ap- 
plication to  the  company  was  made  till  1834.  It  will  be 
said,  that  this  was  a  continuing  injury ;  but,  if  so,  the 
complaint  should  have  been  made  within  three  months 
of  the  act  being  done  by  which  the  injury  is  occasioned. 
[P^r  Curiam,  That  objection  should  have  been  urged 
against  granting  the  first  mandamus.]  Admitting  that 
this  cannot  be  urged  as  an  objection  to  the  jurisdic- 
tion, still  the  jury,  when  assembled  under  the  precept, 
could  give  no  compensation  for  any  injury  of  which 
there  had  not  been  proper  notice;  they  were  bound, 
under  the  mandamus,  to  enquire  whether  the  pre- 
liminaries, which  the  act  makes  essential  to  the  assess- 
ment of  damages  for  the  particular  injury  proved,  had 
been  performed.  Perhaps  the  fact  of  the  notice  ought 
to  have  been  averred  in  the  mandamus,  to  give  the 
company  an  opportunity  of  traversing  it.  Then  as  to 
the  costs.  Sect.  18  gives  costs  only  where  the  proceed- 
ing is  by  "any  person  or  persons  aforesaid."  The 
claimant  is  one  of  a  new  class  of  persons,  who  are  the 
object  of  sect.  20.  But,  even  admitting  that  the  parties 
protected  by  sect.  20  are  entitled  to  costs  under  sect.  18, 
there  is  a  specific  remedy  provided  in  sect.  18  for 
the  costs.  As  for  the  costs  of  the  last  mandamus,  if 
they  can  be  given  at  all,  now  that  the  rule  has  been 
made  absolute  without  costs,  the  proper  method  is 
to  apply  for  them  under  stat.  1  4.  c.  21.  s,  6.  ; 
and,  if  the  Court  order  payment,  such  order  may 

be 
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be  enforced  by  attachment.  Besides,  the  amount  of  1837. 
costs  appears  only  by  the  affidavit  of  the  claimant's  — 
solicitor :  no  particulars  are  given,  and  there  has  been  against 

The  NoT- 

no  taxation.  This  Court  will  not  issue  a  mandamus  for  tingham  Old 
the  payment  of  a  sum  not  ascertained.  Company.  ^ 

Sir  W,  TV,  Follett  and  Bourne,  contra.    On  the  for- 
mer argument  it  was  decided  that  this  case  fell  within 
sect.  20  ;  then,  the  damages  having  been  assessed  in 
pursuance  of  the  mandamus,  and  the  company  refus- 
ing to  pay,  there  must  be  some  remedy.    It  is  said 
that  an  action  lies,  because  this  is  a  judgment  of  the 
court  of  quarter  sessions  :  but  that  would  support  only 
an  indictment,  as  in  Rex  v,  Kingston  {a).    There  is  no 
debt :  the  judgment  is  rather  in  the  nature  of  a  judg- 
ment for  damages  for  an  injury.    Bex  v.  The  St.  KatJiU'- 
vine  Dock  Company  {h)  was  not  so  strong  a  case  as  this. 
That  was  the  case  of  an  action  which  was  referred,  and 
an  award  made.    It  is  said  that  here  debt  lies,  because 
the  verdict  and  judgment  are  made  records  :  but  they 
are  records  only  of  the  court  of  quarter  sessions,  upon 
which  no  action  lies.    It  is  not  probable  that  the  legis- 
lature intended  to  prescribe  so  circuitous  a  course  as 
first  to  obtain  a  judgment  of  the  quarter  sessions,  upon 
a  verdict  for  damages,  and  then  to  bring  an  action  on 
the  judgment.    But  the  remedy  by  indictment  is  not 
sufficient  to  prevent  a  mandamus  from  issuing;  Bex  v. 
The  Severn  and  Wye  Bailway  Company  (c).    An  indict- 
ment would  also  have  lain  in  Bex  v.  The  Commissioners 
of  the  Navigation  of  the  Bivers  Thames  a7id  Isis  [d) ;  yet 

(a)  SiSasf,  41.  (6)  ^  B.  ^  Ad. 

(c;  2  -B.  ^  Aid.  646.  (cf)  5  A.  ^  E,  804. 

B  b  2  the 
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1837.       the  Court  granted  a  mandamus  to  pay  the  money; 
S   ZT"       which  also  is  an  answer  to  the  arirument  that  a  manda- 

The  King  ^ 

xtf^N^^       mus  is  not  to  be  granted  to  enforce  payment  of  money. 

MNGHAM  Old  And,  in  that  case,  the  Court  would  not  allow  the  pro- 
Water  Works 

Company.     priety  of  the  remedy  by  mandamus  to  be  questioned  on 
the  argument  upon  the  return,  that  point  having  been 
decided  on  granting  the  rule  for  a  mandamus.  It  is  said 
that  the  jury  ought  to  have  apportioned  the  damages  : 
but  it  does  not  appear  that  they  gave  more  than  the 
damages  suffered  by  the  particular  party,  nor  would 
sect.  20  have  warranted  them  in  doing  so ;  nor  does  the 
form  of  the  mandamus  require  it.     And,  nothing  to 
the  contrary  appearing,  the  Court  will  presume  that  the 
jury  have  done  rightly.    So,  as  to  the  absence  of  proof 
of  three  months'  notice:  it  must  be  presumed,  from  the 
previous  decision  of  this  Court,  that  every  thing  neces- 
sary to  justify  the  mandamus  was  done:  and,  as  to  any 
subsequent  steps  which  may  have  been  necessary  to  make 
the  verdict  regular,  these  too  will  be  presumed,  after 
the  verdict,  in  default  of  affidavit  to  the  contrary.   As  to 
the  refusal  of  the  magistrates  to  enforce  payment  of 
costs  under  sect.  18,  no  mode  of  taxing  is  provided: 
and  the  company  do  not  deny  the  amount.    It  is  clear 
that  parties  obtaining  damages  under  sect,  20  are  to  be 
placed,  in  all  respects,  in  the  same  situation  as  parties 
recovering  damages  or  compensation  under  the  previous 
clauses.  It  would  be  very  hard  if  a  party  entitled  to  the 
remedy  were  required  to  pay  the  expense  of  obtaining  it : 
the  company  are  protected  by  double  costs  being  given, 
in  sect.  109,  wherever  a  party  fails  in  an  action  against 
them  for  any  thing  done  in  pursuance  of  the  act.  If 
the  remedy  for  costs,  in  every  other  shape,  be  doubtful, 
the  Court  will  grant  the  mandamus. 

Patteson 
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The  King 


payment  of  500/.,  compensation  assessed  by  a  jury,  and 
of  another  sum  for  costs.    It  is  clear  that  we  are  not  against 

The  NoT- 

bound  to  refuse  the  mandamus  altogether,  if  we  shall  be  tingham  Old 
of  opinion  that  a  part  of  the  application  may  be  granted.  ^Com^ny!'^ 
With  respect  to  the  costs,  sect.  20  gives  no  directions, 
unless  costs  can  be  included  under  the  words  "  sum  or 
sums  of  money  to  be  paid  "  for  the  damage  done :  such 
sums  are  to  be  levied  in  the  same  manner  as  is  directed 
with  respect  to  the  damages  before  provided  for ;  and 
in  sect.  18  there  is  a  course  prescribed  for  recovering  the 
costs,  in  the  case  of  a  verdict  being  given  for  a  higher 
compensation  than  the  company  shall  have  offered.  If, 
therefore,  costs  are  here  recoverable  at  all,  they  are  re- 
coverable by  that  method.  There  must,  consequently,, 
be  no  rule  as  to  costs. 

As  to  the  500/.  I  have  some  difficulty.  If  there  be 
a  specific  remedy  for  this  sum,  we  cannot  grant  the 
mandamus.  Now,  by  sect.  12,  the  court  of  quarter 
sessions  is  to  give  judgment  for  the  sum  assessed  by  the 
jury,  which  judgment  is  to  be  conclusive :  and,  by 
sect.  15,  the  clerk  of  the  peace  is  to  sign  the  verdicts 
and  judgments,  which  are  to  be  registered  and  to  become 
records.  It  seemed  to  me  at  first  that,  if  these  were 
judgments  of  record,  they  might  be  enforced  like  judg- 
ments of  other  courts,  by  the  process  of  the  Court 
itself,  if  it  had  any  process  proper  for  the  purpose,  and, 
if  not,  by  action  of  debt.  But,  on  looking  to  the  act,  I 
doubt  whether  such  a  consequence  can  be  admitted. 
These  are  not  the  ordinary  records  of  the  quarter  ses- 
sions ;  and  I  never  heard  of  an  action  on  a  record  of  this 


(a)  Lord  Denman  C.  J.  was  absent. 
Bb  3 


sort. 
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1837.      sort.  The  quarter  sessions  are  a  court  for  this  particular 
The  King    P^^P^se ;  no  form  of  the  record  is  prescribed,  and  I  can- 
against       not  tell  what  the  form  is  to  be.    It  is  difficult  to  say  in 

The  Not-  , 

TINGHA3I  Old  what  form  an  action  can  be  maintained  upon  it.  Sec- 
Water  Works  . 

Company.  tions  12  and  15  contam  no  directions  how  the  money  is 
to  be  levied :  only  the  22d  section  enacts  that  the  com- 
pany, on  payment  as  there  prescribed,  may  take  posses- 
sion, and  cannot  act  before.  It  seems  that  was  thought 
sufficient  security  for  the  compensation  and  damages  pro- 
vided for  by  sect.  12.  By  sect.  20  damages,  for  which 
compensation  is  not  provided  in  the  preceding  part  of  the 
act,  are  to  be  assessed  by  a  jury.  Nothing  is  there  said 
of  making  a  demand,  or  of  offer  to  pay  the  damages. 
And  then  it  is  said,  that  such  damages  are  to  be  levied 
as  is  directed  with  respect  to  the  damages  before  pro- 
vided for.  I  suppose  it  was  taken  for  granted  that 
there  had  been  some  previous  provision  for  levying  the 
damages  mentioned  in  the  earlier  part  of  the  act.  But 
there  are  no  means  of  levying  them;  there  can  be  no 
fieri  facias  or  levari  facias ;  neither  can  we  remove  the 
record  by  certiorari  and  enforce  the  judgment  here. 
But  the  main  argument  in  opposition  to  the  rule- was, 
that  an  action  of  debt  would  lie.  I  am  not  prepared  to 
say  whether  that  be  so  or  not.  But,  as  it  is  not  clear 
that  such  an  action  does  lie,  we  are  bound  to  grant  a 
mandamus  in  the  absence  of  any  other  clear  remedy. 

Objections  have  been  made  to  the  regularity  of 
the  proceedings.  I  do  not  understand  that  the  affi- 
davits shev/  irregularity,  but  only  that  there  is  no 
affidavit  shewing  the  regularity.  This,  however,  we 
are  not  bound  to  require.  We  shall  presume  omnia 
rite  acta^  in  pursuance  of  the  mandamus  which  we 
granted. 

Then 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


371 


Then  it  is  said,  that  the  applicant  is  only  a  tenant  1837. 
for  life,  and  that  the  jury  ought  to  have  assessed  and 

^       ^  The  King 

aoDortioned   the  damages  for  all  parties  interested.  against 

,     ?     ,  '  ,  P      The  Not. 

However  that  may  be  in  the  case  of  the  purchase  of  tingham  Old 
lands  by  the  company,  where  all  tenants  having  partial  Company, 
interests  are  entitled  to  compensation,  it  is  not  clear  here 
that  any  one  but  the  tenant  for  life  had  a  right  to  complain: 
the  injury  might  be  merely  temporary.  Besides,  the  ex- 
pression in  sect.  20  is  "  any  person  or  persons,"  not  "  all 
persons."  Here  the  party  has  sustained  a  damage  in 
respect  of  her  land ;  and  if,  in  fact,  it  were  one  in  re- 
spect of  which  the  jury  ought  to  have  limited  her  com- 
pensation, that  should  have  been  pointed  out  to  them  at 
the  time  of  the  inquiry :  and  no  complaint  is  made  of 
the  chairman's  summing  up.  Under  all  the  circum- 
stances, I  think  the  rule  must  be  made  absolute  so  far 
as  respects  the  500/. 

The  costs  of  the  other  mandamus  cannot  be  included 
in  this  rule  ;  and  there  is  a  specific  statutory  provision 
respecting  such  costs. 

Williams  J.  As  to  the  costs,  no  precise  or  ascer- 
tained right  can  be  shewn.  With  respect  to  the  ob- 
jection on  the  ground  of  irregularity,  no  doubt,  we 
should  presume  that  notice  was  proved  at  the  time  of 
the  inquiry,  unless  the  contrary  be  shewn.  We  must 
suppose  that  all  has  been  rightly  done:  and,  on  the 
same  ground,  no  objection  appears  to  the  form  in  which 
the  compensation  is  given.  The  principal  question  is, 
whether  there  be  any  remedy  besides  mandamus ;  and 
it  is  clear  that,  if  there  be,  this  rule  cannot  be  made 
absolute.  An  order  of  sessions,  awarding  the  payment 
of  money,  can  be  enforced  only  by  the  circuitous  pro- 

B  b  4  cess 
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cess  of  indictment.  That  gives  no  direct  remedy. 
But  the  most  important  question  is,  whether,  the  fif- 
teenth section  enacting  that  the  verdict  and  judgment 
"  shall  be  deemed  records  to  all  intents  and  purposes," 
that  operate  as  a  legislative  declaration  that  there  is  to 
be  a  remedy  by  action  of  debt  upon  the  record.  I  am 
aware  of  no  applicable  instance.  As,  therefore,  I  doubt 
whether  there  be  any  other  efficient  remedy,  I  think  the 
mandamus  should  go.  I  am  also  influenced  by  a  doubt 
which  I  feel,  whether  the  legislature  could  have  intended 
to  put  the  party  to  so  cumbrous  a  course  as  an  action  of 
debt  on  the  record,  to  recover  that  for  which  they  were 
professing  to  give  a  summary  remedy. 

Coleridge  J.  Two  requisites  must  concur  to  au- 
thorise this  application ;  a  right,  and  an  absence  of 
any  other  remedy  for  enforcing  it.  Costs  are  asked 
for,  both  those  of  the  previous  mandamus,  and  those 
of  the  inquiry.  Now,  when  costs  of  a  rule  are  given, 
there  is  no  remedy,  except  that  arising  upon  the 
order  of  the  Court.  But  here  the  costs  asked  for  are 
claimed,  not  as  matter  of  common  law,  but  under  spe- 
cific statutory  enactment.  Then  as  to  the  500/.  da- 
mages. We  must  take  it  that  the  party  has  a  specific 
right.  Has  she  then  a  clear  remedy  ?  It  is  said,  in 
opposition  to  the  rule,  that  this  is  either  a  judgment  like 
other  judgments  of  the  court  of  quarter  sessions,  or  in  the 
nature  of  a  judgment  of  a  superior  court,  and  thus  to 
be  enforced  by  action  of  debt  on  the  record.  Now  the 
judgment  of  a  court  of  quarter  sessions  can  be  enforced 
only  by  indictment.  That  has  been  held  not  to  be  a 
beneficial  remedy.  All  that  could  be  obtained  by  it 
would  be  the  fining  or  imprisonment  of  the  party  refus- 


1837. 


The  King 

against 
The  Not- 
tingham Old 
Water  Works 
.  Company. 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


373 


ing,  which  clearly  would  give  no  beneficial  remedy  to  1837. 
the  party  affffrieved.    Then,  as  to  the  remedy  by  action  " 

i       J    i^o  '        ^  J     J  17,6  King 

of  debt,  can  any  one  say  that  it  clearly  exists  ?    The  against 

^  .       1    ,  NoT- 

authority  of  3  Blackstone's  Com,  1 59,  1 60.,  was  cited,  but  tingham  Old 
no  decision ;  and  the  doctrine  would  certainly  be  now  Company!'* 
much  disputed.  As  to  the  regularity  of  the  proceedings, 
where  a  mandamus  has  issued,  and  the  party  makes  no 
return,  but  consents  to  obey,  can  he  say,  upon  an  appli- 
cation for  another  mandamus  ancillary  to  the  first,  that 
the  first  was  irregular?  We  must  suppose  that  the 
sessions,  in  obedience  to  the  mandamus,  have  done  all 
that  was  necessary ;  and  we  cannot,  therefore,  intend 
that  notice  has  not  been  duly  given,  or  that  the  jury 
have  gone  beyond  the  proper  limit  in  the  compensation 
which  they  have  awarded. 

Rule  absolute,  as  to  the  500/. 
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Monday, 
January  30th. 


The  King  against  Sir  Humphrey  Phineas 
Davie  and  Others,  three  of  The  Twelve 
Governors  of  the  Hereditaments  and  Goods 
of  the  Church  of  Crediton,  on  the  Part  of 
the  Vill  or  Hamlet  of  Sandford. 


RULE  was  obtained  last  term,  calling  on  the  above- 
mentioned  parties  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them,  with  the  assent  of 
the  inhabitants  of  the  vill  or  hamlet  of  Sandford^  to 
nominate  and  appoint  a  chaplain  to  perform  divine  ser- 
vice in  the  chapel  of  Sandford  aforesaid,  in  the  room  of 
Hugh  Bent,  clerk,  deceased. 

By  a  charter  (in  Latin)  of  1  Ed,  6.  (confirmed  by 
Queen  Elizabeth)  the  King,  for  the  advancement  of 
divine  worship,  and  the  better  preservation  and  ma- 
nagement of  the  goods,  &c.,  of  the  parish  church  of  Cre- 
diton in  Devonshire,  and  for  the  instruction  of  children, 


By  charter  of 
Edw.  6. ,  it  was 
granted  that 
the  inhabitants 
of  the  vill  of  iS"., 
within  the  pa- 
rish of  C, 
should  have  a 
chapel  for  all 
the  said  in- 
habitants, with 
a  chaplain,  to  be 
paid  out  of  the 
profits  of  the 
vicarage  of  C, 
and  that  they 
should  elect 
chapelwardens. 
And  that  cer- 
tain governors, 
appointed  for 
the  said  vill 
pursuant  to  that 

charter,  "  una  cum  assensu  majoris  partis  inhahitantium  ejusdem  villatce"  should  nominate 
and  appoint  the  chaplain.  The  charter  also  provided  that  the  "inhabitants"  of  S.  should 
not  be  charged  towards  the  support  of  the  church  of  C.  otherwise  than  the  other  inhabit- 
ants of  C. 

In  1836,  the  governors  having,  upon  a  vacancy,  nominated  a  chaplain,  gave  notice  to 
the  inhabitants  of  S.  that  such  nomination  had  been  made,  and  required  them  to  meet  at  a 
time  and  place  named,  for  the  purpose  of  assenting  or  dissenting.  At  such  meeting,  the 
resident  payers  of  church  and  poor-rates,  and  no  other  persons,  were  admitted  to  vote. 
Some  persons,  not  rated,  tendered  their  votes.  The  majority  of  rate-payers  assented  to 
the  nomination.  On  motion  for  a  mandamus  to  the  governors  to  elect  a  chaplain,  on  the 
ground  that  such  election  was  void,  it  appeared  that  the  two  preceding  nominations  and 
elections,  in  1814  and  1771,  had  been  conducted  in  the  same  manner;  aged  persons  de- 
posed that  they  had  always  understood  that  to  be  the  customary  mode ;  and  a  decree  of 
Lord  Hardwicke,  in  a  suit  relative  to  the  chaplaincy  of  S.  in  1741,  was  proved,  in  which  the 
same  course  was  prescribed  as  the  proper  one,  but  it  did  not  appear,  with  certainty,  by  the 
decree,  that  the  decision  on  this  point  was  a  judgment  on  any  question  litigated  in  the  suit. 

Held, 

1.  That  the  nomination  by  the  governors,  with  a  subsequent  reference  to  the  inhabitants 
for  their  assent,  was  a  compliance  with  the  words  "  una  cum  assensu,"  &c. 

2.  That,  referring  to  the  context  of  the  charter,  and  the  proof  given  as  to  usage,  the 
word  *'  inhabitants,"  in  this  charter,  might  be  construed  as  meaning  "  inhabitants  paying 
church  and  poor-rates." 

and 
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and  for  other  causes  moving  him  to  incorporate  certain  1837. 
of  his  subjects,  inhabitants  of  the  said  parish  of  Crediton. 

'  .  .  The  King 

for  the  universal  advantage  and  common  utility  of  all  against 

Davie. 

and  each  of  the  inhabitants  of  the  said  parish,  &c.,  did 
grant  to  the  said  inhabitants,  that  for  the  future  there 
should  be  perpetually  in  the  said  parish,  from  among 
the  inhabitants  thereof  for  the  time  being,  twelve  gover- 
nors of  the  hereditaments  and  goods  of  the  said  church 
of  Crediton,  three  of  whom  should  always  be  on  the  part 
of  the  vill  or  hamlet  of  Sampford^  in  the  said  parish : 
and  the  said  governors  were  made  a  perpetual  cor- 
poration by  the  name  of  The  twelve  governors  of  the 
hereditaments  and  goods  of  the  church  of  Crediton^ 
otherwise  Kyrton^  in  the  county  of  Devon,  The  first 
twelve  were  nominated  by  the  charter ;  vacancies  were 
to  be  filled  up  by  the  remaining  governors ;  so,  how- 
ever, that  three  should  always  be  from  among  the  in- 
habitants of  Sampford, 

In  a  subsequent  clause,  after  reciting  that  the  vill  of 
Sampford  was  distant  from  the  parish  church  of  Cre- 
diton,  so  that  the  inhabitants  of  Sampford  could  not 
conveniently  resort  thither,  it  was  granted  that  the  chapel 
of  St,  Swithin  of  Sampford  should  for  the  future  per- 
petually be  a  chapel  annexed  to  the  church  of  Crediton, 
for  all  the  inhabitants  of  the  said  vill  then  being  or 
thereafter  to  be,  for  divine  services,  &c.,  to  be  ministered 
to  them  in  the  said  chapel  by  a  chaplain ;  and  that 
the  inhabitants  of  the  vill  should  have  the  free  power 
and  faculty  of  burying  in  the  said  chapel  and  the 
burial-ground  thereof,  &c.,  and  should  have  the  use, 
occupation,  and  appointment  of  the  said  burial-ground, 
and  of  certain  other  premises  called  the  church-house, 
priest's-house,  &c. :  and  that  the  inhabitants  of  the 
said  vill,  or  the  major  part  of  them,  should  elect  chapel- 
wardens 
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1837.  wardens  from  and  among  themselves,  which  chapelwar- 
'he  King  ^^^^  should  accoimt  to  the  inhabitants  of  the  vill  as  other 
Davie*  Wardens  are  accustomed  to  do  in  other  parishes  of  De- 
wnshhr.  The  twelve  governors  were  to  pay  a  stated 
salary  to  the  chaplain  out  of  the  issues  and  profits  of  the 
vicarage  of  Crediton^  which  were  granted  to  them  by 
the  same  charter. 

It  was  then  further  declared  and  ordered  by  the  charter 
that  the  three  governors  who  shall  from  time  to  time 
be  for  the  vill  of  Sampford^  "  together  with  the  assent 
of  the  major  part  of  the  inhabitants  of  the  said  vill  of  ,S^., 
shall  nominate  and  appoint,  and  shall  be  able  to,  and 
may,  nominate  and  appoint,  one  chaplain  to  administer 
divine  services  and  sacraments  in  the  said  chapel  of  5., 
for  the  inhabitants  of  the  said  vill  and  hamlet  of  S. ; 
and  that  he  may  by  those  three  of  the  twelve  governors," 
&c.,  "  together  with  the  assent  of  the  said  major  part  of 
the  inhabitants  of  the  said  vill  and  hamlet  of  5.,  from 
time  to  time  be,  for  reasonable  cause,  expelled  and 
amoved,  and  another  put  by  them  in  his  place "  (a). 
Power  was  also  given  to  the  twelve  governors  from 
time  to  time,  without  fraud  or  deceit  towards  the  in- 
habitants of  Sampfordi  to  make  reasonable,  equal,  and 
indifferent  ordinances  and  decrees  for  compelling  the 
inhabitants  of  the  parish  of  Credilon  to  be  assisting 
with  their  goods  according  to  their  power  in  all  things 

(a)  "  Quod  illi  tres  dictorum  duodecim  gubernatorura  qui  ex  parte 
villatJB  de  Sampford  praedicta  de  tempore  in  tempus  fuerint,  una  cum 
assensu  majoris  partis  inhabitantium  ejusdem  villatce  de  5.,  nominabunt 
et  appunctuabunt  ac  nominare  et  appunctuare  valeant  et  possint  unum 
capellanum  ad  divina  servitia,"  &c.,  "  ministrandum  in  capella  de  Samp" 
ford  praedicta  pro  inhabitantibus  villatae  et  hameletti  de  Sampford  prae- 
dicta, et  per  illos  tres  dictorum  duodecim  gubernatorum  qui  ex  parte 
villatae  "  &c.  "  fuerint,  una  cum  assensu  praedictae  majoris  partis  in- 
habitantium ejusdem  villatae," &c.,  "  de  tempore  in  tempus  pro  rationabili 
causa  expellatur,"  &c. 

which 
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which  should  be  necessary  or  opportune  for  the  repairs  1837. 
and  maintenance  of  the  church  of  Crediton,  and  for  all      '  ~ 

The  King 

Other  needs  of  the  said  church,  as  often  as  should  be  re-  against 

Davik. 

quisite,  so  that  the  inhabitants  of  the  said  vill  and  ham- 
let Sampford,  or  any  of  them,  shall  not  be  charged,  nor 
shall  they,  or  any  of  them,  be  chargeable  otherwise  or 
in  any  other  manner  whatsoever  than  the  rest  of  the 
inhabitants  of  the  said  parish  of  Crediton, 

The  said  vill  of  Sampford  is  now  a  parish  by  reputation, 
and  commonly  called  Sandford,  The  Rev.  Hugh  Bent^ 
the  chaplain  of  Sandford,  having  died  in  June  1836,  the 
three  governors  on  the  part  of  Sandjbrd,  against  whom 
the  present  motion  was  made,  without  any  assent  of  the 
major  part  of  the  inhabitants  of  Sandford,  nominated  the 
Rev.  Charles  Gregori/  to  be  chaplain,  and  placed  the 
following  notice  on  the  church  door  of  Sandjbrd,  "  We 
the  undersigned"  (the  three  governors  for  Sandford) 
"  do  hereby  give  notice  to  the  inhabitants  of  the  said 
vill  or  hamlet,  that  we  have  nominated  the  Rev.  Charles 
Gregory  of"  &c.  "  to  be  the  chaplain  to  perform  di- 
vine service  in  the  chapel  of  Sandford  aforesaid,  in  the 
room  of  the  Rev.  Hugh  Bent,  late  of"  &c.,  "  deceased. 
And  we  do  hereby  also  give  notice  to  the  said  inhabit- 
ants to  meet  in  the  said  chapel,  on"  &c.,  "immediately 
after  the  evening  service,  in  order  that  they,  or  the  major 
part  of  them  who  shall  be  present  at  such  meeting,  may 
assent  or  dissent  to  such  nomination.    Given  "  &c. 

The  meeting  was  held,  June  26th,  1836;  one  of  the 
three  governors  was  called  to  the  chair ;  and  the  name 
of  each  resident  rate-payer  was  then  called  from  the 
poor-rate  of  Sandford,  and  every  such  rate-payer,  upon 
answering,  was  asked  whether  he  assented  or  dissented, 
and  the  answer  taken  down.  When  the  resident 
rate-payers  had  been  called  over,  it  was  submitted  to 

the 
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1837.      the  chairman,  on  behalf  of  some  of  the  inhabitants,  that 
the  non-resident  rate-pavers  and  non-rated  inhabitants 

The  King  ^ 

against       ought  to  be  Called  over ;  but  the  chairman  refused  to 

Davie. 

call  them.  Three  inhabitants^  not  rated  to  the  poor, 
were  then  tendered  to  declare  their  dissent,  and  more 
were  ready  to  do  so,  but  the  three  votes  were  rejected. 
The  numbers  were  given  out  as  follows :  "  Assents  39, 
dissents  32 : "  and  Mr.  Gregory  was  declared  to  be 
elected,  A  caveat  was  entered  against  the  granting 
him  a  license. 

In  opposition  to  the  rule  affidavits  were  filed,  stating 
that  at  the  time  of  the  above  election  the  same  persons 
were  rated  to  the  church  and  to  the  poor ;  that  no  rate- 
payers who  were  non-resident  tendered  their  votes,  and 
only  five  were  present;  that,  on  the  respective  appointments 
of  the  Rev.  Hugh  Bent  (Mr.  Gregori/s  immediate  prede- 
cessor) in  1814,  and  the  Rev.  George  Bent  [a)  (the  imme- 
diate predecessor  of  Hugh  Bent)  in  1771,  the  same  course 
was  adopted  as  on  the  present  appointment,  that  is,  that 
the  three  governors  nominated  the  chaplain,  and  then 
gave  notice  to  the  inhabitants  to  meet  for  the  purpose  of 
assenting  or  dissenting;  and  that,  upon  such  meeting, 
the  persons  who  voted  were  the  inhabitants  of  Sandford 
paying  to  church  and  poor ;  and  several  of  the  de- 
ponents (among  whom  were  persons  more  than  eighty 
years  old)  stated  that  they  had  always  heard  and  under- 
stood, and  believed,  that  the  custom  in  Sa7idford  was  to 
elect  chaplains  in  this  manner.  It  was  also  sworn  (upon 
information  and  belief)  that  the  churchwardens  for 
Sandford  were  elected  by  none  but  the  resident  payers 
of  church  and  poor-rates. 

To  these  affidavits  was  added,  on  behalf  of  the 

(a)  George  Bent  was  stated  in  one  of  the  affidiivits  to  have  been  chosen 
in  the  room  of  Mr.  Barter;  see  p.  381,  post. 
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parties  shewing  cause,  a  verified  copy  of  a  decree  1837. 

by  Lord   Hardwicke,    of   July  27th,    174?1.  The 

decree  set  forth  a  petition  exhibited  before  the  Lord  against 

Davie. 

Chancellor,  June  2d,  1741,  by  Robert  Read  and  Daniel 
Brown,  two  of  the  then  governors  for  Sandford,  and 
William  Barter,  clerk.  By  the  recitals  of  the  petition, 
stated  in  the  decree,  it  appeared:  That,  in  1731,  an  in- 
formation was  exhibited  in  the  Court  of  Chancery  by 
the  Attorney- General,  at  the  relation  of  John  Br  em- 
ridge  and  two  others,"  against  the  twelve  governors  of 
Crediton,  Sir  John  Dame,  Bart.,  and  two  others  (the 
governors  for  Sandford),  Theophilus  Blachhall  and  James 
Lang,  clerks,  and  others,  which  information  set  forth 
that,  in  1730,  the  then  governors  for  Sandford  had  pro- 
ceeded, on  a  vacancy,  to  the  election  of  a  chaplain,  and 
that  two  governors,  with  the  minority  of  the  inhabitants 
of  Sandford,  had  voted  for  Blackhall,  and  one  governor, 
with  the  majority  of  the  inhabitants,  for  Lang;  whereupon 
a  dispute  had  arisen,  and  the  prayer  of  the  parties  ex- 
hibiting the  information  was,  that  the  trust  reposed  in 
the  said  governors  by  the  charters  of  Ed.  6.  and  Elizabeth 
might  be  performed,  &c.  It  further  appeared  that  an 
answer  to  the  information  had  been  filed,  an  issue  joined, 
and  depositions  published;  and  that,  in  1736,  a  certain 
decree  w^as  made  thereon :  That,  two  of  the  governors 
for  Sandford  having  died,  two  new  ones  were  appointed 
and  made  parties  to  the  cause,  after  which  a  rehearing  * 
was  obtained,  and  a  decree  was  made,  July  25th,  1737, 
that  neither  Blackhall  nor  Lang  was  duly  nominated  or 
appointed ;  and  that  the  governors  for  Sandford  should 
forthwith  nominate  a  chaplain,  and  should  thereupon 
give  public  notice  to  "  the  inhabitants  of  the  said  village 
or  hamlet "  by  affixing  such  notice  on  the  chapel  door, 
&c.,  signifying  to  the  inhabitants  the  name  of  the  person 

so 
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1837.  so  nominated,  and  that  they  should  meet,  &c.,  on  &c., 
in  order  that  they  or  the  major  part  of  them  which 
should  be  present  at  such  meeting  might  assent  or  dis- 
sent to  such  nomination ;  and,  in  case  they  or  the  major 
part  of  them  should  assent  thereto,  the  person  so  nomi- 
nated was  to  be  admitted,  &c. ;  but,  if  they  or  the  ma- 
jority should  dissent,  either  side  might  apply  to  the 
Court  for  further  directions :  That,  two  of  the  governors 
for  Sandford  having  died  before  any  further  proceed- 
ings took  place,  and  one  of  the  governors  chosen  in 
their  stead  refusing  to  act,  a  bill  of  revivor  and  supple- 
mental bill  was  exhibited  in  1738,  and  a  decree  there- 
upon made,  ordering,  among  other  things,  that  a  new 
governor  should  be  elected,  and  that  the  decree  of  1737 
as  to  the  appointment  of  a  chaplain  should  then  be  car- 
ried into  execution :  That  proceedings  were  thereupon 
taken  (which  it  is  unnecessary  to  state),  terminating  in 
the  election  of  a  chaplain  :  That,  on  petition  by  the  new 
chaplain  and  one  of  the  governors  for  Sandford,  that 
such  chaplain  might  be  admitted,  the  Lord  Chancellor, 
upon  the  hearing,  decreed  the  nomination  and  election 
void,  on  the  ground  that  it  had  been  proceeded  in  by  two 
of  the  said  governors  for  Sandford  with  the  assent  of  the 
majority  of  the  inhabitants,  but  without  giving  notice  to 
the  third  governor;  and  he  decreed  further,  that  (the 
last-mentioned  governor  being  dead  since  the  election)  a 
new  governor  should  be  elected  according  to  the  charter, 
&c.,  and  that  the  three  should  then  proceed  to  nomi- 
nate a  chaplain  with  the  assent  of  the  major  part  of  the 
inhabitants  of  Sandford,  according  to  the  charter  and  to 
the  former  decree  in  the  said  petition  mentioned,  "  and 
that  the  right  of  assenting  or  dissenting  to  such  nomi- 
nation was  only  in  the  inhabitants  of  the  said  hamlet 
paying  the  rates  and  assessments  for  the  poor  and 

chapel 
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chapel  within  the  said  hamlet:"  That  a  new  governor  1837. 
was  then  elected,  and  that  the  three  then  met,  and  two 

Tlie  King 

of  them,  Robert  Read  and  Daniel  Bromi,  did,  as  far  as  a<ramst 

Davie. 

in  them  lay,  nominate  a  chaplain,  Williajn  Barter  \  but 
the  third  governor,  without  giving  any  reason,  refused 
to  join  in  the  nomination :  That  the  two  assenting  go- 
vernors then  gave  notice  to  the  inhabitants  (according 
to  the  decree  of  Juli/  17 S7),  in  pursuance  of  which  all 
or  the  greater  part  of  the  inhabitants  within  Sandford, 
who  were  payers  or  owners  or  occupiers  of  land 
charged  to  the  rates  and  assessments  of  the  said  vill  or 
hamlet,"  attended  the  meeting,  and,  the  nomination  being 
read  to  them  by  the  two  last-mentioned  governors,  pro- 
ceeded to  a  new  election  of  a  chaplain,  and  assented  to 
the  nomination  of  the  petitioner,  William  Barter  ;  "  that 
not  one  of  the  inhabitants  then  present  dissented;"  and 
that  only  the  third  governor  and  a  few  of  the  other 
inhabitants  were  absent :  That  Barter,  notwithstanding 
such  nomination  and  assent,  was  kept  out  of  possession 
of  the  chapel  &c. :  And  the  prayer  of  the  recited  petition 
of  June  1741  was,  that  Barter  might  be  admitted  to  the 
chaplaincy  &c.,  and  that  the  twelve  governors  might 
pay  him  his  salary  from  the  time  of  election.  The  Lord 
Chancellor,  after  the  above  recitals,  declared  by  his  said 
decree  of  July  27th,  1741,  that  he  was  of  opinion  that 
Barter  was  duly  nominated  and  appointed,  and  ordered 
that  he  should  be  admitted  to  the  said  office,  and  the 
salary  paid  &c. 

Sir  W.  W,  Follett  and  M,  Smith,  now  shewed  cause. 
Two  questions  are  involved  in  this  motion ;  whether  the 
right  of  the  "  inhabitants  "  to  assent  and  dissent  has 
been  properly  confined  to  inhabitants  paying  church 

Vol.  VL  Cc  and 
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1837.       and  poor-rates  ;  and  whether  the  nomination  ought  to  be 
made  without  the  assent  of  the  "  inhabitants."    Reoo  v. 

The  King 

against       MasMtev  [a)  shews  that  the  word  "  inhabitants    in  a 

Davie. 

charter  is  to  be  explained  by  usage  or  by  the  context. 
The  evidence  of  usage  here,  from  facts  deposed  to,  and 
from  reputation,  is  very  strong,  and  is  not  contradicted 
by  any  evidence  on  the  other  side ;  nor  is  it  suggested 
what  practice  ought  to  be  susbtituted  for  that  which  is 
said  to  have  prevailed  in  former  elections.    The  sup- 
.  position,  that  the  "  inhabitants  "  to  assent  or  dissent, 
when  a  chaplain  is  nominated,  are  meant  by  the  charter 
to  be  payers  of  church  and  poor-rates,  receives  con- 
firmation from  the  manner  in  which  "  inhabitants  "  are 
spoken  of  with  reference  to  other  subjects ;  as  where  it 
is  directed  that  the  twelve  governors  shall  make  ordi- 
nances for  compelling  the  "  inhabitants  "  of  Crediton  to 
assist  with  their  goods  in  the  maintenance  of  the  church, 
so  that  the  "  inhabitants  "  of  Sandford  be  not  charged 
otherwise  than  the  rest  of  the  "  inhabitants  "  of  Cre- 
diton.   The  decree  of  July  174-1  is  a  decision  by  Lord 
HardwicJce,  after  a  litigation  of  many  years,  in  favour  of 
the  limited  construction.    In  The  Attorney-General  v. 
Parker  {h)  his  lordship,  after  stating  that  "  inhabitants  " 
is  a  still  larger  word  than  "  parishioner,"  and  must  be 
interpreted  by  usage,  refers  to  The  Attorney-General  v. 
Davy  (c),  and  to  the  decree  now  before  this  Court,  say- 
ing, "  there  I  thought  the  '  inhabitants '  ought  to  be 
restrained  to  persons  paying  scot  and  lot."    The  opinion 
expressed  by  'Lord  Hardwzcke  as  to  the  nature  of  this 
word,  and  the  mode  of  construing  it,  is  assented  to  in 
The  Attorney-General  v.  Forster  (d),  and  The  Attorney- 

(a)  Ante,  p.  153.  {b)  3  Atk.  577.    S.  C.  1  Ves.  sen.  43. 

(c)  2  Atk.  212.  (d)  10  Ves.  335. 

General 
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General  v.  Newcomhe  {a) ;  and  the  effect  of  usage  in  limit- 
ing a  right  given  to  "  parishioners  and  inhabitants  "  is 
recognised  in  T/ie  Attorney-General  v.  Rutter  {b).  As 
to  the  non-resident  rate-payers,  it  is  sworn  that  none 
tendered  their  votes,  and  only  five  were  present;  a 
number  not  sufficient,  if  admitted,  to  alter  the  result  of 
the  election.  As  to  the  practice  in  nominating;  the 
words  "  una  cum  assensu  majoris  partis  inhabitantium  '* 
do  not  imply  that  the  assent  should  be  given  at  the 
time  of  nomination  ;  the  usage  has  been  for  the  gover- 
nors alone  to  nominate ;  and  that  usage  is  sanctioned  by 
the  decree  of  174*1,  and  the  proceedings  there  set  out. 
No  objection  was  made  to  it  at  the  time  of  election. 

Sir  F.  Pollock  and  Rogers,  contra.  The  words  "  una 
cum  assensu  majoris  partis  inhabitantium  nominabunt 
et  appunctuabunt "  imply  that  the  inhabitants  shall  be 
parties  to  the  nomination  as  well  as  the  ultimate  elec- 
tion. A  unity  of  act  is  contemplated  throughout.  But 
here  the  governors  make  an  election  by  themselves, 
and  then,  giving  notice  that  they  "  have  nominated," 
call  upon  the  inhabitants,  one  after  another,  to  declare 
their  assent  or  dissent.  That  the  objection  was  not 
taken  at  the  time  is  immaterial,  if  the  proceeding  was 
void.  The  question  as  to  the  course  to  be  pursued  on 
nomination  was  not  properly  before  the  Lord  Chan- 
cellor in  the  proceedings  which  led  to  the  decree  of  1737 
or  that  of  1741.  The  direction  on  this  subject  in  the 
former  decree  was  thrown  out  obiter ;  and  the  opinion 
of  Lord  Eldon,  as  to  an  intimation  so  given,  appears  in 
The  Attorney-General  v.  Newcombe  (c),  where,  referring 


1837. 


The  King 
against 
Davie. 


(a)  14  Ves.  1.       (6)  2  Buss.  100,  and  note (c)  14  Ves,  7. 
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1837.      to  The  Attorney-General  v.  Parker  (a),  he  says,  "Lord 
7~"      Hardwicke's  opinion  however  was,  that  the  disputed 

The  King  ^  ^ 

against       election  in  the  case  before  him  was  valid ;  and  his 

Davie. 

Lordship  also  thought,  if  I  may  presume  to  say  so,  very 
wisely,  that,  sitting  here  to  determine  upon  the  validity 
of  that  election,  he  was  not  to  state  rules  and  regulations 
for  the  future  conduct  of  the  parish :  in  which,  though 
it  was  not  improbable,  a  dispute  never  might  occur." 
And  neither  the  direction  of  Lord  Hardwicke,  nor  any 
usage,  could  sanction  a  practice  contrary  to  the  charter. 
As  to  the  meaning  of  "  inhabitants,"  that  point  also 
seems,  from  the  decree  now  set  out  on  affidavit,  to  have 
been  noticed  extrajudicially  in  The  Attorney-General  v. 
Davy  (b).  It  must  be  admitted  that  the  meaning  of  the 
word,  as  was  held  in  Bea;  v.  Mashiter  (c),  must  be  ex- 
pounded by  usage ;  but  it  does  not  appear  from  either 
report  of  The  Attorney-General  v.  Parker  {a)  what 
evidence  of  usage  there  was  before  Lord  Hardwicke  in 
The  Attorney-General  v.  Davy  (b).  That  case  was 
decided  in  1741 ;  and  the  charter,  under  which  the 
usage  is  supposed  to  have  prevailed,  had  existed  from 
the  time  of  Edward  6.  In  the  present  case,  no  in- 
stance of  the  alleged  usage  is  given  of  an  earlier 
date  than  ]77l,  independently  of  Lord  Hardwicke' s 
decree.  Lord  Eldon  asks,  in  The  Attorney-General 
v.  Newcombe  {d),  "  What  is  usage  but  a  collection 
through  a  great  period  of  time  of  the  regulations,  by 
which  the  parish  has  from  time  to  time  agreed  to  put  a 
construction  upon  the  instrument,  under  which  their 
title  was  derived?"    "But,"  he  adds,     Lord  Hard- 

(a)  3  Mk.  577.    S.  C  1  Ves.  sen.  43. 

(6)  2  Atk.  212.  (not  as  to  this  point).    3  Atk.  577. 

(c)  Ante,  p.  153.  (c^)  14  Ves.  8. 

mcke^s 
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moke's  opinion  "  (in  The  Attorney-General  v.  Parker  {a) )  1837. 
was  also,  that    if  usage  is  to  cut  down  that  sense  the  rZ~Z~~ 

'  ^  The  Kin 

words  will  bear,  and  to  impose  upon  them  a  restrictive  against 

Davie. 

qualification,  clear  evidence  ought  to  be  produced,  that 
the  instrument,  admitting  a  larger  sense,  has  been  prac- 
tically acted  upon  in  the  more  limited  sense.'*  He 
says  further,  "  If  I  am  desired  to  lay  down  rules  for 
future  elections,  I  must  decline  to  undertake  a  duty, 
that  is  not  imposed  upon  me  in  this  suit ;  "  adding, 
however,  that,  if  he  were  to  do  so,  he  should  adopt  a 
liberal  construction  in  favour  of  the  right  to  vote, 
"  not  attaching  qualifications  "  which  were  not  "  clearly 
and  by  strong  and  cogent  usage  affixed  upon  the 
terms."  The  word  "  inhabitants  "  in  a  charter  of  Ed- 
ward  VI.  must  be  taken  to  mean  persons  having  a  re- 
sidence of  their  own,  and  not  dwelling  in  a  place  for  an 
occasional  purpose,  but  domiciled  there,  in  the  manner 
pointed  out  by  Lord  Loughborough  (Chancellor),  in 
Bempde  V,  Joh?tstone  (b).  It  is  clear  that  the  terms  of 
such  a  charter  ought  not  to  receive  a  qualification  from 
the  payment  of  rates  not  imposed  till  43  Eliz.  A  right 
of  election,  once  established  in  the  parishioners  gene- 
rally, cannot  be  narrowed  by  the  vote  of  parishioners 
assembled  for  the  purpose  of  an  election,  to  a  right  in 
those  paying  to  the  church  ;  Faulkner  v.  Elg'er  [c).  The 
difference  between  such  rights  was  one  of  the  grounds  of 
judgment  in  Arnold  v.  The  Bishop  of  Bath  and  Wells  {d). 

Lord  Denman  C.  J.  The  ground  of  this  motion  is 
that  the  election  of  June  26th,  1836,  was  a  nullity,  and 

(a)  3  AtL  577.    S.  C.  1  Ves.  sen.  43. 

(6)  3  Ves.  201,  202.  (c)  4  B.  cjj-  C.  449. 

(d)  5  Bing.  316.    S.  C.  2  Moo.     Pai/7ie,  559. 

C  c  3  that 
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1837.  that  the  office  of  chaplain  is  still  vacant;  we  are,  theve- 
_    "T"      fore,  called  upon  to  grant  a  mandamus  for  filling  it  up. 

The  King  ^  o  o  i 

against       To  Warrant  this  proceeding,  the  nullity  of  the  present 

Davie.  .  . 

appointment  ought  to  be  very  clearly  made  out.  Now 
it  is  contended,  first,  that,  on  a  right  construction  of 
the  words  "  una  cum  assensu,"  the  nomination  ought  to 
have  had  the  assent  of  the  inhabitants,  whereas  the 
nomination  was  made  by  three  governors  only,  and  the 
inhabitants  were  merely  called  upon  to  express  their 
assent  or  dissent  subsequently  ,*  and  that  this  is  incon- 
sistent with  the  charter.  But  T  am  of  a  contrary  opi- 
nion. It  is  more  convenient  that  the  present  course 
should  be  taken,  than  that  the  inhabitants  should  be 
called  upon  to  assent  or  dissent  at  the  time  of  nomi- 
nation, being  thus  required  to  judge  of  the  party's 
fitness  at  the  time  when  they  are  first  acquainted  with 
his  being  proposed.  I  think  that  "  una  "  in  this  charter 
does  not  mean  that  the  assent  shall  be  at  the  same 
time  as  the  nomination,  though  it  is  essential  to  the 
appointment,  and,  if  it  be  not  given,  the  governors 
must  nominate  again.  Then  as  to  the  sense  of  the 
word  "  inhabitants."  We  have  decided  lately,  in  Rea: 
V.  MasMter  (a),  that  that  word  must  receive  its  inter- 
pretation from  circumstances ;  and  usage  here  supports 
the  construction  which  has  been  acted  upon.  It  is  in- 
deed contended  that  the  usage,  restricting  the  right  of 
assent  to  the  payers  of  poor-rates,  cannot  have  existed 
before  43  Elizabeth  :  but  I  am  not  sure  of  that.  There 
probably  were  levies  for  the  poor  before  the  statute 
43  Eliz,  c.  2.  And,  if  there  be  proof  of  usage,  we  must 
consider  it  to  have  been  according  to  the  charter. 

(a)  Ante,  p.  J  53. 

Then 


The  King 
against 
Davie. 
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Then  as  to  the  proof;  we  have  two  instances  of  elec-  1837. 
tions  by  the  assent  of  the  rate-payers  only,  and  the 
ophiion  expressed,  in  The  Attorney-Generals,  Davy  («), 
by  Lord  HardwicJce^  whose  rule  of  construction  seems 
to  be  approved  of  by  Lord  Eldon  in  The  Attorney-Ge- 
neral V,  Ne*wcomhe  (b).  We  do  not  know  all  the  cir- 
cumstances of  The  Attorney-General  v.  Davy  (a) ;  but 
we  must  suppose  that  the  opinion  there  expressed  by 
Lord  Hardwicke  had  reference  to  some  particulars  which 
were  before  him  in  the  suit,  and  that  he  thought  the  re- 
stricted right  sufficiently  established  from  early  times. 

Williams  J.  (c).  I  am  of  the  same  opinion.  I  think 
that  "  una  cum  assensu  "  does  not  necessarily  mean  that 
the  assent  should  be  given  pari  passu  with  the  no- 
mination. It  is  merely  Latin  of  a  certain  kind  for 
"together  with  the  assent;"  and  the  nomination  is 
made  together  with  the  assent,  if  the  assent  be  after- 
wards given  by  vote.  On  the  construction  of  the  word 
"  inhabitants  "  I  agree  with  my  Lord. 

Rule  discharged. 

(a)  2  Atk.  212.    3  Ath  577.    1  Ves.  sen.  43. 
(6)  14  Ves.  1. 

(c)  Littledale  J.  was  absent  on  account  of  indisposition ;  Coleridge  J. 
was  in  the  Bail  Court  j  Patteson  J.  sitting  at  Nisi  Prius. 


C  c  4 


388 


CASES  IN  HILARY  TERM 


January  30th.  ^^^^  agaiUSt  ThOMAS   RaYMOND  EaRKER, 

Esquire,  and  Others,  Justices  of  Bucking- 
hamshire. 

By  an  act  for         JJNNING  in  the  last  term  obtained  a  rule  nisi  for  a 

rebuilding  a  O' 

parish  church,  mandamus,  commanding  T,  R.  Barker  Esq.,  and 

certain  trustees  .      .  7 

were  em-  two  Others,  justices  of  Buckinghamshire,  to  grant  a  war- 
powered  to  p     1       •       1  1 

borrow  money,  want  for  levymg  by  distress  upon  the  goods  of  Henry 

ment^thereof  Webb  SlZ.,  asscssed  upon  him  by  a  rate  made  in  pur- 

*°o^^the  fuir  suance  of  stat.  1  W,  4.  c.  Ivii.  (local  and  personal,  public), 

valuTif  the  taking  down  and  rebuilding  the  parish  church  of 

houses,  ware-  Great  Marlow. 

houses,  shops, 

buildings,  lands,      The  act  (by  sect.  32)  empowered  certain  trustees  to 

tenements,  and 

hereditaments     raise  money  for  the  purposes  therein  mentioned,  by  loan 

rated  or  rateable  .  ,  .  . 

for  the  relief  of  or  annuity,  and  (sect.  40)  to  make  a  rate  or  rates,  not 
Li/parishoT"  exceeding  &c.,  "on  the  full  annual  rent  or  value  of  the 
every  tTe^te^"^  houses.  Warehouses,  shops,  buildings,  lands,  tenements, 
nants  or  ^j^^  hereditaments  rated  or  rateable  for  the  relief  of  the 

occupiers  or  the 

said  parish."      poor  of  the  said  parish  of  Great  Mar  low  ahresaid,  on 

In  case  of  non- 
payment, the     all  and  every  the  tenants  or  occupiers  of  the  said 

act  gave  a  .       ,  .  ,  .  . 

power  of  dis-  parish,"  to  be  appropriated  in  payment  of  such  annuities 

warrant"  which  ^"d  of  principal  and  interest  of  the  sums  so  borrowed. 

thJ county  was  non-payment  of  the  rate,  and  after  demand  and 

r^qufreTfo^"'^  summons,  &c.,  the  act  (sect.  42)  gave  a  power  of  dis- 

grant,  on  cer-  tyess  Under  warrant,  which  it  was  declared  lawful  for 

tain  proof. 

Held  that,     any  justice  of  the  county,  and  such  justice  was  by  that 

under  the  first- 
mentioned        clause  "authorised  and  required,"  to  grant,  on  certain 
clause,  a  lessee  ^       c-t  a  i         •         i  c 

and  occupier     proor.      iSect.  54  gave  an  appeal  against  the  acts  ot 

of  tithes  was 

rateable  in  respect  of  them,  tithes  being  rated  to  the  poor  within  the  parish. 

And  that  justices  of  the  county,  who  had  refused  a  warrant  on  the  ground  that  tithes 
were  not  rateable  under  the  act,  ought  to  be  compelled  by  mandamus  to  grant  it. 

trustees 
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trustees  or  of  justices.    The  trustees,  on  December  Sd,  1837. 
1835,  made  a  rate  pursuant  to  the  act,  and  thereby 

The  King 

assessed  Henry  Webb  at  the  said  sum  of  31/.,  for  tithes  against 

Barker. 

of  the  parish,  of  which  tithes  he  was  lessee  and  occu- 
pier. Tithes  arising  within  the  parish  were  rateable 
and  rated  there  to  the  poor.  The  churchwardens  (whose 
duty  it  was  under  the  act)  demanded  payment  of  Webb, 
which  he  refused ;  and  they  then,  after  taking  the  other 
steps  pointed  out  by  the  act,  requested  the  above-men- 
tioned three  justices,  assembled  in  petty  sessions,  to 
issue  their  warrant  for  levying  the  31/.  by  distress.  The 
justices  refused,  on  the  ground  (previously  alleged  by 
Webb)  that  tithes  were  not  rateable  under  the  act. 
Webb  had  not  appealed  against  the  rate  within  the  time 
limited  by  sect.  54. 

Sir  W.  W.  Follett  and  Phillimore  now  shewed  cause. 
An  owner  or  lessee  of  tithes  is  not  liable  to  church  rate 
unless  by  statute,  because  the  tithes  are  already  charged 
with  the  burden  of  repairing  the  chancel.  And  there 
is  no  reason  for  supposing  it  intended,  by  the  statute  in 
question,  to  lay  the  double  burden  upon  these  tithes. 
The  subjects  of  rate  enumerated  in  sect.  40  are  "  the 
houses,  warehouses,  shops,  buildings,  lands,  tenements, 
and  hereditaments,"  rated  or  rateable  to  the  poor  in 
Great  Marlow.  Where  general  words,  in  such  a  clause, 
follow  words  of  a  more  limited  import,  the  larger  ones 
are  qualified,  in  construction,  by  those  which  precede. 
In  Rejc  V.  The  Manchester  and  Salford  Waterwor^ks 
Com-pany  [a)  the  meaning  of  the  word  "  tenement " 
was  limited  conformably  to  this  rule  (which  is  recog- 

(a)  I  B.  ^  C.  630. 

nised 
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1837.  nised  in  Rex  v.  The  Trustees  for  paning  Shrewsbury  [a) ), 
„'   ~      and  with  a  reference  to  the  obi  acts  of  the  act,  as  shewn 

The  King 

against       by  Several  of  its  clauses  (b).    The  word  "tenement"  is 

Barker. 

used  in  sects.  44?  and  46  {c)  of  the  act  now  before  the 
Court,  in  a  manner  which  makes  it,  there,  clearly  inap- 
plicable to  tithes.  And  in  Phillips  v.  Jones  (d)  it  was 
held  that  tithes  would  not  pass  by  a  release  of  "  here- 
ditaments "  belonging  to  messuages  and  lands.  In 
Stat.  32  i/.  8.  7.  5.  7.,  "  tithes"  and  "  lands,  tenements, 
or  other  hereditaments,"  are  used  in  wholly  distinct 
senses.  The  qualifying  words  "rated  or  rateable  for 
the  relief  of  the  poor  seem  applicable  to  "  heredita- 
ments "  only.  At  all  events,  the  "  tenements  and  here- 
ditaments "  spoken  of  must  be  considered  as  including 
only  things  ejusdem  generis  with  those  specified  before. 
If  there  be  even  a  reasonable  doubt  in  this  case,  whether 
or  not  the  magistrates  would  be  justified  in  acting,  the 
Court  will  not  grant  a  mandamus. 

Kelly,  contra.  It  is  not  necessary  to  dispute  the 
principles  of  construction  laid  down  in  the  cases  which 
have  been  cited.  But  here  the  general  words  "  tene- 
ments and  hereditaments  "  are  followed  by  others  which 
fix  their  meaning,  "  rated  or  rateable  for  the  relief  of 
the  poor ;"  and  the  rate  upon  the  rent  or  value  of  such 
tenements  and  hereditaments  is  to  be  laid  "  on  all  and 
every  the  tenants  and  occupiers  of  the  said  parish."  Any 
argument  from  the  general  law,  as  to  liability  in  respect 
of  tithes,  is  out  of  place  here,  since  the  question  arises 

(a)  3B.  ^  Ad.  216. 

(6)  Sir  W.  W.  Follett  also  referred  to  a  case  of  the  same  class,  not 
then  reported,  probably  Colebrooke  v.  Tickell,  4  A.  ^  E,  916. 

(c)  It  is  not  thought  necessary  to  extract  these. 

(d)  3      4;  P.  362. 

upon 
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Barker. 


upon  a  statutory  provision  made  on  purpose  to  facilitate  1837. 
rating  by  regulating  the  assessment  according  to  the  ^ 
poor-rate.    The  supposed  doubt  in  this  case  ought  not  against 
to  excuse  the  justices,  there  being  an  appeal  clause  in 
the  statute ;  Mea:  v.  TrecotJiick  {a). 

Lord  Denman  C.  J.  It  would  be  repealing  the  sta- 
tute to  say  that  the  words  "  tenements,  and  heredita- 
ments rated  or  rateable  for  the  relief  of  the  poor  of  the 
said  parish,"  do  not  include  this  property.  Acting, 
therefore,  upon  the  principle  that  the  Court  will  not 
grant  a  mandamus  which  would  expose  justices  to  dan- 
ger, but  that  it  must  put  them  in  motion  where  they 
clearly  ought  to  proceed,  I  think  we  must  order  that 
this  mandamus  should  go.  We  should  have  wished  to 
consult  our  brothers  who  are  absent;  but,  having  no 
doubt  upon  the  point,  and  there  being  so  many  other 
subjects  before  us  for  discussion,  we  think  we  ought  not 
to  delay  pronouncing  our  judgment.  The  rule  must 
be  absolute, 

Williams  J.  (5)  concurred. 

Rule  absolute. 


(a)  2  A.  4;  E.  AOS.  See  ibid.  p.  409.  note  (a). 
(6)  See  p.  387,  note  (c),  ante. 
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Monday, 
January  30th. 

By  Stat, 
12  G.  2.  c.  29. 
s.  7.  the  trea- 
surer of  every 
county  is  to 
keep  books  of 
entries  of  sums 
received  and 
paid  by  him ; 
and  is  also  to 
deliver  in 
accounts  to  the 
justices  at  every 
quarter  ses- 
sions, with 


The  King  against  Payn. 

^  IR  JOHN  CAMPBELL,  Attorney-General,  obtain- 
ed a  rule  in  last  term,  calling  upon  William  Payn,  the 
treasurer  of  BerJcshire,  to  shew  cause  why  a  mandamus 
should  not  issue  commanding  him  to  deposit  with  the 
clerk  of  the  said  county  the  two  books  containing  his 
accounts  of  the  sums  of  money  received  and  paid  by 
him  as  such  treasurer  from  the  date  of  his  appoint- 
ment, and  which  accounts  had  been  passed  by  the 
vouchers;  and,  justices  in  quarter  sessions  [a], 

by  sect.  8,  the         „.  ,  i     •      i  i  • 

accounts  and         ihe  rule  was  obtamed  at  the  mstance,  and  on  the 

vouchers,  after 
having  been 
passed  by  the 
justices,  are  to 
be  deposited 
with  the  clerk 
of  the  peace, 
who  is  to  keep 

them  among  the  records  of  the  county,  to  be  inspected  by  the  justices. 

A  treasurer  delivered  in  documents,  consisting  of  separate  papers,  containing  respec- 
tively the  clerk  of  the  peace's  account  of  the  county  rate,  and  other  charges  to  the  treasurer's 
debit,  and  also  the  bills  which  he  had  paid,  and  the  vouchers.  At  the  same  time  he 
exhibited  his  book  of  entries  of  the  sums  received  and  paid.  The  justices  compared  the 
book  with  the  documents,  deposited  the  documents  and  vouchers  with  the  clerk  of  the 
peace,  signed  the  treasurer's  discharge  (under  sect.  9)  in  his  book  of  entries,  and  returned 
it  to  him  so  signed.  Held, 

1.  That  the  book  of  entries  thereby  became  the  accounts  passed,  and  therefore  that  such 
book  was  to  be  kept  by  the  clerk  of  the  peace,  not  by  the  treasurer  himself. 

2.  That  a  mandamus  lay  to  the  treasurer  to  deposit  it. 

3.  And  this,  although  it  contained,  besides  the  discharges  of  the  treasurer,  those  of  his 
father,  who  had  been  treasurer  before  him,  and  had  passed  the  accounts  in  the  same  way. 

4.  And  although  the  affidavits  on  which  the  rule  was  granted  contained  (besides  the 
above  facts)  charges  of  dishonesty  against  the  treasurer,  which  the  opposing  affidavits 
alleged  to  be  false  within  the  knowledge  of  the  applicants,  and  omitted  facts  excul- 
pating the  treasurer  from  such  charges,  which  also  the  opposing  affidavits  alleged  to  be 
within  the  knowledge  of  the  applicants. 

The  mandamus  issued,  reciting  the  book  to  be  in  the  defendant's  custody,  power,  and 
control ;  and  was  tested  the  day  on  which  the  rule  for  the  mandamus  was  made  absolute. 
Return,  that  the  book  was  not  at  the  time  of  the  teste,  nor  since,  nor  at  the  time  of  the 
return,  in  the  custody,  &c.  The  Court  refused  to  take  the  return  off  the  file,  or  quash 
it,  on  motion,  upon  affidavit  of  the  facts  as  above  stated,  and  of  the  belief  of  deponents 
that  the  defendant's  object  was  to  evade  the  process  of  the  Court. 

But  the  Court  refused  the  defendant  the  costs  of  the  last  motion,  though  moved  with 
CO  sts. 

(a)  See  stat.  12  G.  2.  c.  29.  ss.  7,  8,  9.  ;  stat.  55  G.  3.  c.  51.  s.  18. 

cominiitee 


joint  affidavits,  of  two  justices  of  the  county.  They  de- 
posed that  the  defendant  was  appointed  in  1 822 ;  and 
that,  from  the  early  part  of  1825  up  to  EpipJiany  ses- 
sions, 1835,  he  passed  his  accounts  by  producing  to  a 
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committee  of  the  justices,  called  the  Finance  Committee,  1837. 
certain  books,  one  from  the  date  of  his  appointment  to       '  ~ 

'  The  King 

1833,  the  other  from  thence  to  the  time  of  making  the  against 

Payn. 

affidavit,  represented  by  him  to  contain  a  true  account 
of  sums  received  and  paid,  and  distinguishing  the  uses  to 
which  the  sums  were  applied,  with  such  vouchers  as  he 
thought  proper;  and  that  such  accounts  had  been 
passed  by  the  justices,  and  the  books  and  vouchers  re- 
turned to  the  defendant :  that  he  had  passed  no  other 
accounts  till  Epiphanjj  sessions  1836 :  that  none  of  the 
accounts  so  passed  and  entered  in  the  said  books  had 
been  deposited  with  the  clerk  of  the  peace,  or  formed 
part  of  the  county  records  :  that,  from  his  appointment 
to  July  1825,  the  defendant  published  an  annual  abstract 
of  his  accounts,  and  since  then  a  quarterly  abstract, 
which  abstracts  had  been  deposited  by  him  with  the 
clerk  of  the  peace,  together  with  such  vouchers  as  the 
defendant  thought  fit.  The  affidavits  then  stated  cer- 
tain inaccuracies  and  omissions  in  the  defendant's  ac- 
counts, appearing,  as  was  alleged,  from  the  above 
abstracts ;  and  one  of  the  deponents  stated  that,  if  the 
abstracts  were  correct  (which  he  had  no  means  of  know- 
ing, from  the  accounts  not  being  deposited),  certain 
receipts  had  been  omitted,  and  certain  payments  twice 
charged:  and  items  were  specified  in  support  of  this. 
It  was  added  that  the  treasurer  had  disclaimed  being 
bound  by  the  abstracts,  and  had  said  that  he  would  be 
bound  only  by  his  books,  which  were  correct.  The 
deponents  also  stated  that  they  believed  the  accounts 
could  not  be  understood,  and  did  not  know  what  steps 
the  justices  should  adopt,  till  the  accounts  in  the  books 
were  deposited ;  and  that  they  had  demanded  that  the 
books  should  be  deposited,  but  defendant  had  refused. 

The 
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1837.  The  defendant,  in  answer,  made  affidavit  that  he  had 

delivered  to  the  mamstrates,  at  the  time  for  passing 

The  King  ,       .  . 

against  the  accounts,  the  bills  for  all  his  disbursements,  with 
the  receipts  for  the  payments,  and  separate  accounts 
of  his  own  receipts,  such  as  the  clerk  of  the  peace's 
account  of  sums  levied  for  the  county  rates,  &c. :  that 
he  had  also  kept  books  of  entries,  being  the  two  books 
m  question,  of  the  several  sums  respectively  received 
and  paid  by  him  :  that  these  books  were  examined  by 
the  justices  with  the  separate  accounts  of  receipts  and 
disbursements  above  mentioned,  at  the  time  of  passing 
the  accounts ;  and  that  the  magistrates,  on  finding  the 
books  of  entries  correspond  with  such  separate  ac- 
counts, had  been  in  the  habit  of  signing  his  discharge 
in  the  said  books,  which  were  then  returned  to  the 
defendant :  that  he  had  no  other  discharge  from  the 
justices:  that,  since  the  Epiphany  sessions,  1836,  a 
duplicate  of  the  entries  in  the  book  had  been  deposited 
with  the  clerk  of  the  peace :  and  that  one  of  the  two 
books  mentioned  in  the  rule  contained  also  the  entries 
and  discharges  of  the  defendant's  father,  who  had  been 
his  immediate  predecessor  in  office.  The  defendant 
then  gave  explanations  as  to  the  inaccuracies  in  the  ac- 
counts stated  to  appear  from  the  abstracts,  and  alleged 
facts  for  the  purpose  of  shewing  that  the  imputations 
against  the  accounts  were  groundless,  to  the  knowledge 
of  the  parties  now  applying,  and  that  material  circum- 
stances on  this  part  of  the  case  had  been  kept  back  or 
misrepresented  in  their  affidavits.  There  were  numerous 
affidavits  by  magistrates,  confirming  the  above  statements, 
and  alleging  that  the  separate  accounts  and  vouchers, 
examined  by  the  magistrates,  had  been  deposited  with 
the  clerk  of  the  peace,  and  were  still  in  his  custody. 

Talfourd 
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Talfourd  Serjt.,  Thesiger,  and  T.  F,  Ellis  now  shewed  1837. 
cause.   First,  admitting  that  the  books  mentioned  in  the 

^  The  King 

rule  are  the  accounts  which  have  been  passed,  a  man-  against 
damns  does  not  lie.  A  mandamus  is  an  order  to  dis- 
charge some  duty  incumbent  upon  the  party  by  virtue 
of  his  peculiar  character,  either  by  common  law  or 
statute.  It  does  not  lie  to  compel  the  performance  of  a 
duty  owing  by  one  individual  to  another  by  mere 
common  law  right ;  as  to  compel  payment  of  money 
due  on  bond,  or  restitution  of  chattels  found  and  con- 
verted :  nor,  a  fortiori,  to  compel  the  abstinence  from  a 
tort.  Here,  therefore,  liability  to  a  mandamus  can 
arise  only  from  the  statute  which  creates  the  duty. 
But  Stat.  12  G,  2.  c.  29.  55.7,  8.  does  not  impose  on 
the  defendant  the  duty  of  depositing  the  accounts  with 
the  clerk  of  the  peace.  He  is,  by  sect.  7,  to  deliver 
them  in  to  the  justices ;  and,  by  sect.  8,  the  accounts, 
after  having  been  passed  by  them,  are  to  be  deposited 
with  the  clerk.  It  is  not  said  who  is  to  deposit  them  : 
all  that  appears  is  that  it  is  not  the  treasurer  who  is  to 
do  it;  for  he  cannot  deposit  them  without  having  pos- 
session of  them,  yet  they  are  not  to  be  deposited  till 
they  have  been  passed  ;  and  they  cannot  be  passed  till 
the  treasurer  has  delivered  them  in,  after  which  he  can- 
not have  possession  of  them.  Probably  the  legislature 
meant  to  impose  the  duty  on  the  justices  after  they  had 
passed  the  accounts  so  delivered  in  to  them.  The 
assumption,  in  support  of  the  rule,  necessarily  is 
that  these  accounts  were  in  fact  passed  by  the  justices. 
If  it  be  said  that  the  accounts  are,  by  sect.  8,  to  be 
county  records,  and  that  the  defendant,  though  the  sta- 
tute does  not  impose  on  him  the  duty  of  depositing 
them,  yet  will  be  compelled  by  mandamus  to  give  up 
the  custody  of  the  records,  inasmuch  as  he  can  have  no 

right 


396 


CASES  IN  HILARY  TERM 


1837.       right  to  keep  them,  the  answer  is  that  this  puts  the 
defendant  in  the  position  simply  of  an  individual  who 

The  King  ^  ^  ^ 

against       has  possessiou  of  property  which  he  has  no  right  to 

Payn. 

hold ;  and  that  mandamus  does  not  lie  in  such  a  case, 
any  more  than  it  would  lie  against  a  party  who  had 
stolen  the  books.  [^Coleridge  J.  He  justifies  his  reten- 
tion of  them  on  the  ground  that  they  contain  his  dis- 
charges: as  an  individual,  he  has  nothing  to  do  with 
the  discharges.]  If  the  fact  of  their  containing  the  dis- 
charges justify  the  detention,  he  certainly  does  hold  them 
as  a  public  officer ;  but  on  this  supposition  the  applica- 
tion must  fail :  the  case  on  the  other  side  is  that  the  fact 
does  not  justify  the  detention;  and,  on  that  supposition, 
the  defendant  is  a  mere  tortfeazor.  It  is  not  enough, 
to  support  a  mandamus,  that  a  party  is  attempting  an 
abuse  of  a  public  office.  In  Regina  v.  Peach  {a)  jus- 
tices had  (as  it  was  contended)  illegally  convicted  a 
dissenting  minister  of  keeping  a  conventicle;  and  a 
mandamus  to  the  justices  was  moved  for,  to  permit  him 
to  preach  ;  but  it  was  denied,  the  Court  saying  "  that  a 
mandamus  is  always  to  do  some  act  in  execution  of  law, 
whereas  this  would  be  in  the  nature  of  a  writ  de  non 
molestando."  In  Rex  v.  The  Commissioners  of  Cus- 
toms (h)  the  defendants  held  tobacco,  claiming  a  duty 
which  the  owner  contended  was  more  than  was  due; 
and  he  applied  for  a  mandamus  to  order  them  to  deliver 
it  up.  It  was  answered  that  the  commissioners  were 
not  called  upon  to  perform  a  duty,  but  to  abstain  from 
a  wrongful  act ;  and  that,  if  they  were  not  entitled  to 
retain  the  tobacco,  they  were  wrong  doers,  and  liable  to 
a  civil  action  ;  and  the  Court  discharged  the  rule.  Lord 
Denman  C.  J.  saying,  "  Either  the  officer  was  justified 
in  what  he  did  or  he  was  not.    If  he  was,  there  is  no 

(o)  2  Salk.  572.  (b)  5  A.  ^  E.  380. 

grievance ; 
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grievance;  if  he  was  not  justified,  mandamus  is  not  the  1837. 
proper  remedy."     But,  further,  mandamus  is  not  the     ^he  King 
proper  remedy  to  compel  performance  of  the  duty  of  a  against 

Payn. 

county  treasurer,  he  being  merely  the  servant  of  the 
magistrates.  In  Rea:  v.  Jei/es  (a)  the  Court  refused  to 
direct  a  treasurer, by  mandamus,  to  pay  a  prosecutor  costs 
ordered  by  the  Judge  of  assize,  under  stat.  7  G,  4.  c,  64. 
ss,  23,  24.  Lord  Denman  C.  J.  there  said  that  the  first 
question  was,  whether  the  Court  should  interfere  by 
that  process  "  in  the  case  of  an  inferior  officer  amenable 
to  others and  he  pointed  out  that,  in  Rex  v.  Brii- 
to*w  [h\  which  was  also  the  case  of  a  county  treasurer, 
"  Lord  Kenyan  objected  to  descending  too  low,  and 
put,  as  an  instance,  the  case  of  a  constable and  Lit- 
tledale  J.  pointed  out  the  distinction  between  "  a  servant 
to  the  magistrates,"  and  a  principal  "  who  pays  over  in 
his  public  capacity."  Here  the  case  is  stronger :  the 
party  applied  against  is,  as  in  Rex  v.  Jeyes  (a),  a  county 
treasurer;  but  there  he  was  called  on  to  perform  a  duty, 
not  to  the  magistrates,  but  to  a  third  party,  under  the 
order  of  the  judge:  he  stood,  therefore,  more  nearly  in 
the  character  of  a  principal  than  here,  where  the  duty 
is  to  be  performed  to  the  magistrates,  who  are  in  the 
character  of  his  masters.  And  in  Rex  v.  Jeyes  («),  as 
well  as  in  the  cases  on  the  authority  of  which  that  deci- 
sion took  place,  it  was  considered  that  indictment  was 
the  sufficient  and  specific  remedy  :  which  is  an  answei: 
to  any  argument  grounded  on  the  want  of  any  remedy 
except  a  mandamus.  The  justices  may,  perhaps,  be 
indictable  for  neglect  of  duty;  but  no  mandamus  lies  to 
their  servant. 


(a)  SA.^E.  416.  (6)  6  T.  R.  168. 
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Secondly,  the  books  are  not  the  accounts.  Stat.  12  G.2, 
c,  29.  s,  7.  requires  the  treasurers  to  keep  books  of 
entries,  and  also  to  deliver  in  accounts.  It  is  said  that, 
although  these  are  the  books  of  entries,  yet,  in  conse- 
quence of  what  has  occurred  before  the  magistrates, 
they  become  also  the  accounts.  But,  admitting  that,  if 
they  are  both,  the  enactment  that  the  treasurer  shall 
keep  the  books  of  entries  is  to  be  superseded  by  the  en- 
actment that  the  accounts  shall  be  deposited  (which  is 
yery  disputable),  the  books  are,  in  fact,  not  the  accounts 
passed.  The  accounts  are  the  statements  of  expend- 
iture and  receipt,  Vhich  the  affidavits  shew  to  have  been 
delivered  in,  passed,  and  deposited.  This  is,  perhaps, 
not  the  most  convenient  way  of  making  up  the  accounts 
which  are  to  be  deposited :  but  the  justices  have  been 
satisfied  with  them  in  this  shape;  and  they  are  the 
•  proper  judges.  The  statute  prescribes  no  precise  form  : 
it  would  have  been  satisfied,  as  far  as  the  words  go,  by 
a  verbal  account,  taken  down  by  the  clerk  and  deposi- 
ted, or  by  wooden  tallies.  At  any  rate,  an  irregularity 
of  this  kind  cannot  convert  the  other  distinct  document, 
the  book  of  entries,  into  the  accounts.  It  would,  at  the 
most,  afford  only  a  ground  for  a  mandamus  to  deliver 
in  proper  accounts  now.  The  discharges  to  which  the 
defendant  is  entitled,  under  stat.  12  G.  2.  c.  29.  s.  9.,  as 
well  as  those  of  his  father,  are  written  in  the  book  of 
entries ;  and  his  sureties,  under  sect.  6,  have  a  right  to 
insist  on  his  not  parting  with  this  protection.  If  the 
justices  had  retained  these  discharges,  the  Court  would 
have  ordered  them  to  be  delivered  up  to  the  defendant. 

Thirdly,  the  rule  was  obtained  on  affidavit  suppress- 
ing important  facts,  and  wilfully  falsifying  others.  (The 
details  on  this  point  are  not  material  here.)  [Lord  Den- 

man 
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man  C.  J.    That  is  not  a  sufficient  objection  to  the  ap-  1837. 
plication,  if  there  remain  unanswered  statements  war- 

^  '  The  Kino 

ranting  the  mandamus.]    If  the  statements  which  have  against 

.  ...  Pavn. 

been  answered  were  material  to  the  application,  it  must 

now  fail :  if  they  were  not,  the  question  is,  whether  the 

Court  will  allow  a  motion  for  a  mandamus  to  be  made 

a  pretext  for  preferring  upon  oath  false  and  immaterial 

charges  against  a  public  officer. 

Sir  John  Campbell,  A.  G.,  with  whom  were  Sir  W,  W. 
Follett^  and  F,  Robinson^  contra,  was  stopped  by  the 
Court. 


Lord  Denman  C.  J.  This  rule  must  be  made  absolute. 
By  mistake,  or  from  some  other  cause,  the  magistrates 
and  the  treasurer  have  both  done  wrong.  I  disclaim  en- 
tering into  the  general  merits  of  the  case.  It  is  enough 
that  a  public  duty  is  left  unperformed,  by  a  public 
officer  keeping  back  documents  of  which  he  obtained 
custody  in  that  character.  It  is  quite  clear  that  these 
books  of  entries  were  the  accounts  passed.  After  the 
defendant  had  delivered  them  in,  he  had  no  right  to 
take  them  away ;  and  the  magistrates  had  no  right  to 
leave  them  in  his  hands ;  nor  has  he  a  right  to  keep 
them  now.  The  public  are  represented,  not  merely  by 
the  justices  present  when  the  accounts  are  passed,  but  by 
all  the  justices  of  the  county:  and  any  individual  justice 
has  a  right,  at  all  times,  to  inspect  those  accounts.  We 
can  enter  into  no  question  between  the  individuals  ap- 
plying and  the  defendant.  It  is  said  that  the  defendant 
has  a  right  to  retain  the  books,  because  they  contain  his 
discharges  and  those  of  his  father.  But  the  book  is  a 
public  document ;  and  he  cannot  render  it  private  by 
D  d  2  having 
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1837.  having  such  discharges  written  in  it.  Whatever  in- 
'   37"      convenience  this  puts  him  to  arises  from  his  own  fault. 

The  King  ^ 

against  The  cases  cited  are  totally  inapplicable.  In  Bea^  v. 
Payn. 

Jet/es(a)  the  defendant  was  the  servant  of  the  magis- 
trates; and  the  Court  refused  to  place  itself  in  the 
situation  of  the  magistrates  to  make  their  officer  per- 
form his  duty.  But  here  both  the  magistrates  and  their 
officer  have  made  a  mistake,  the  result  of  which  is  that 
the  public  are  kept  from  that  to  which  they  have  a 
right.  The  treasurer,  by  keeping  the  books,  contravenes 
the  express  provisions  of  the  act ;  and,  that  being  so, 
it  is  a  duty  we  owe  to  the  public  to  make  this  rule  ab- 
solute. 

Williams  J.  (b).  The  only  doubt  in  my  mind  has 
been,  whether  the  defendant  was  the  proper  party  to 
whom  the  mandamus  should  go.  It  was  suggested  that 
the  duty  of  depositing  was  incumbent  on  the  magistrates  ; 
and  there  may  be  very  great  weight  in  that  argument, 
inasmuch  as  the  accounts  were  delivered  in  to  them.  It 
is  urged  that  the  proper  remedy  against  the  treasurer 
is  indictment.  Now,  in  Rea;  v.  Bristow  (c),  and  in  other 
cases  brought  before  us,  there  was  an  order  for  the 
payment  of  money ;  and  an  indictment  would  lie  for 
disobeying  that  order ;  and  Lord  Kenyan  expressly 
relied  upon  that.  But  here  the  magistrates  have  re- 
turned the  book  to  the  defendant:  I  am  not  prepared 
to  say  that,  after  that,  they  can  make  any  order  upon 
him.  If  not,  they  are  not  parties  against  whom  a 
mandamus  could  issue;  and,  then,  is  not  the  defend- 
ant the  proper  party  ?    The  case  is  clearly  within  stat. 

(a)  3  ^.  ^  ^.  416.  {b)  Littledale  J.  was  absent, 

(c)  6  T.  R.  168. 

12  G.  2. 
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12  G.  2.  c.  29. ;  and,  if  no  indictment  lies,  there  would  be 
no  remedy  if  the  mandamus  were  refused.  Allusion  has 
been  made  to  the  hardship  of  the  defendant's  situation. 
I  cannot  enter  into  that ;  but  I  trust  that  he  will  find  no 
difficulty.  The  book  will  be  as  safe  among  the  county 
records  as  in  his  own  custody. 

Coleridge  J.  There  can  be  no  doubt  that  these 
books  are  really  the  accounts  :  they  are  offered  and  re- 
ceived as  such,  and  the  discharge  entered  in  them.  It 
has  been  argued  that  the  accounts  were  those  separate 
documents  which,  in  truth,  were  no  more  than  the  ma- 
terials for  an  account.  The  treasurer  is  not  merely  to 
throw  before  the  magistrates  his  bills  and  vouchers, 
but  to  present  a  clear  statement  of  receipts  and  pay- 
ments. It  is  urged  that  the  affidavits  of  the  applicants 
contain  many  misrepresentations  and  suppressions.  But, 
if  statements  remain  uncontradicted  sufficient  to  warrant 
the  application,  we  must  proceed  upon  them.  The  de- 
fendant's counsel  probably  had  in  view  the  rule  which 
prevails  where  a  criminal  information  is  moved  for :  but 
in  a  case  like  the  present  there  is  no  such  rule.  My  only 
doubt  was  whether  mandamus  be  the  proper  remedy. 
The  result  of  the  cases  cited  appears  to  be  merely  this : 
that,  where  we  find  a  public  officer,  who  has  received 
an  order  from  his  masters  or  any  competent  authority, 
and  who  upon  disobeying  that  order  will  be  liable  to  in- 
dictment, we  do  not  proceed  by  mandamus.  The  Court 
leaves  the  case  to  the  ordinary  remedies,  not  because  the 
party  is  too  low,  but  because  he  has  received  an  order 
from  competent  authority.  Here  the  magistrates  have 
issued  no  order;  and  this  distinguishes  the  case  from 
B^ex  V.  Bristo'w  («),  and  Rex  v.  Jeyes  (5),  in  one  of  which 

(a)  6  T.  R.  168.  (6)  3  A.      E.  416. 

D  d  3  there 
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1837.      there  was  an  order  by  the  magistrates,  and  in  the  other 
The  King         order  by  the  judge  of  assize.  Then  the  question  with 

against  me  was,  whether  the  first  step  should  have  been  for  this 
Payn.  ^ 

Court  to  issue  an  order  on  the  magistrates  to  compel 

them  to  make  an  order,  disobedience  to  which  might  be 
the  subject  of  an  indictment.  But  the  long  received 
practice  appears  to  have  been  for  the  magistrates,  after 
having  the  book  in  their  possession,  to  return  it ;  and  it 
is  doubtful  whether  the  Court  can  compel  them  to  make 
an  order  to  restore  the  books.  I  have  no  doubt,  how- 
ever, that  we  have  power  to  compel  a  public  officer  to 
deposit  a  public  document  where  the  statute  directs  it 
to  be  deposited:  and  the  moment  the  defendant  de- 
livered to  the  justices  his  accounts  in  these  books  they 
became  public  documents.  And,  when  they  are  in  a 
place  of  public  custody,  he  may  always  have  access  to 
them  for  his  protection. 

Rule  absolute. 


The  mandamus  issued  accordingly,  tested  30th 
January^  7  W,  4.,  the  day  on  which  the  above  rule  was 
made  absolute.  It  recited  the  appointment  of  the  de- 
fendant in  1822,  receipt  and  payment  of  moneys  by  him, 
&c.,  and  that  he  ought  to  have  delivered  in  accounts, 
&c.,  which,  after  being  passed,  ought  to  have  been 
deposited  with  the  clerk  of  the  peace ;  that  they  had 
been  delivered  in  by  him,  by  his  producing  and  deliver- 
ing in  certain  accounts  in  two  several  books,  as  and  for 
the  true  and  correct  accounts,  &c.,  which  accounts,  so 
contained  and  set  forth  in  the  said  books,  had  been  from 
time  to  time  passed  as  and  for  the  true  and  exact 
accounts ;  that  the  said  accounts  so  contained,  &c.,  in  the 
said  books,  and  so  passed,  had  not,  nor  had  the  said 
books  or  either  of  them,  ever  been  deposited  by  the 

defendant 
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defendant  or  any  other  person  with  the  clerk  of  the 
peace,  although  the  defendant  had  been  required,  &c. ; 
"  and  although  the  said  books,  so  containing  such  passed 
accounts  as  aforesaid,  still  remain  in  your  custody, 
power,  and  control,  in  contempt "  &c. :  the  writ  then 
commanded  the  defendant  to  deposit,  or  cause  to  be 
deposited,  with  the  clerk  of  the  peace,  the  said  several 
books,  or  shew  cause,  &c. 

Return.  "  That  I  did  deposit  with  the  clerk  of  the 
peace,  on  the  25th  day  of  February  now  last  past,  one  of 
the  books  in  the  within  writ  mentioned and  "  that  no 
other  of  the  said  books  was,  on  the  30th  day  of  January^ 
in  the  seventh  year  of  the  reign  of  our  Lord  the  now 
King,  nor  has  since  that  day,  at  any  time  hitherto, 
been,  nor  is  now,  in  my  custody,  power,  or  control; 
therefore  I  am  unable  "  &c. 

In  Easter  term  following  (5th  May  1837),  Sir  John 
Campbell^  Attorney-General,  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  the  return  should  not 
be  taken  off  the  file  of  the  Court,  and  why  the  defend- 
ant should  not  pay  the  costs  of  that  application.  The 
rule  was  obtained  on  reading  all  the  affidavits  filed  on 
the  former  occasion,  and  also  a  further  affidavit  by  the 
justices  who  made  the  former  application.  This  affidavit 
gave  an  account  of  some  of  the  former  proceedings,  and 
alleged  that  the  defendant  had  not,  by  himself  or  his  coun- 
sel, denied  the  possession  of  both  the  books  on  the  dis- 
cussion of  the  former  rule,  but  had  insisted  on  his  right 
to  retain  them;  that  the  book  not  deposited  contained  that 
portion  of  the  accounts  which  appeared  most  objection- 
able; that  the  deponents  believed  it  to  be  essential  to  the 
D  d  4-  due 
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[18S8.]     due  examination  of  the  accounts  that  this  book  should 
be  deposited ;  and  that  "  they  do  not  know  whether 

The  King 

against  the  Said  William  Payn  has  ever,  in  fact,  parted  with  the 
possession  of  the  said  last-mentioned  book,  or  whether 
he  still  has  the  same  in  his  actual  custody;  but,  if  the 
same  be  not,  in  fact,  still  in  the  possession  and  custody  of 
the  said  W.  P.,  the  deponents  believe  that  the  said 
W,  P.  has  parted  with  the  same  since  the  said  rule  nisi 
was  granted,  for  the  purpose  of  eluding  the  command 
of  this  honourable  court,  and  of  defeating  the  ends  of 
justice."  The  Attorney^General  cited  B.ex  v.  The  Jus- 
tices of  Leicester  (a). 

Thesiger  (with  whom  were  Talfourd  Serjt.  and  T.  F. 
Ellis)  shewed  cause  in  Hilary  term  following  (b).  If 
it  be  intended  to  deny  the  allegation  in  the  return 
(which  the  affidavit  does  not  in  fact  do),  the  prosecutors 
should  have  traversed  the  return,  or  brought  an  action 
for  a  false  return.  The  Court  will  not  try  the  question 
of  fact  on  affidavit.  If  it  be  intended  to  treat  the  return 
as  a  contempt,  upon  the  matter  shewn  in  the  affidavits, 
there  should  be  a  motion  for  an  attachment.  But  the 
affidavits  shew  no  contempt.  If  it  be  contended  that 
the  return  is  bad  on  the  face  of  it,  the  affidavits  cannot 
be  used  :  and  then  the  question  is,  first,  whether  the 
Court  will  allow  such  a  question  to  be  discussed  on  this 
application;  and,  secondly,  whether  the  return  be  not 
good,  on  the  authority  of  Rex  v.  Round  (c).  On  the  first 
point,  Rex  v.  The  Justices  of  Leicester  (a)  is  an  autho- 
rity :  but  there  the  return  was  bad  upon  the  face  of  it ; 
there  is  no  authority  for  taking  a  return  off  the  file  upon 
affidavit.    [He  was  then  stopped  by  the  Court.] 

(a)  ^B.  ^  C.  896.  note  (a).  {h)  January  18th,  1838* 

(c)  4  A.  Sj;  E.  139. 

Sir 
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Sir  J.  Campbell,  Attorney- General,  Sir  W,  W,  Follett,  [1838.] 
and  jP.  Robinson,  contra.    As  to  the  form  of  the  appli- 

The  KiNQ 

cation,  it  is  competent  to  the  Court  to  quash  a  bad  re-  ap^ainst 
turn,  which  is  tantamount  to  taking  it  off  the  file;  or,  if  it 
be  not  tantamount,  the  rule  may  now  be  so  moulded  (a), 
though  a  mandamus  could  not  {b).  The  return  was 
quashed  in  Rex  v.  The  Justices  of  Leicester  (c).  The  same 
course  was  pursued  in  Rex  v.  The  St,  Katharine  Dock 
Company  [d),  [Lord  Denman  C.  J.  That  was  owing  to 
particular  circumstances,  under  which  the  Court  thought 
it  best  to  hear  the  application.]  In  Rex  v.  Round  {e)  the 
mandamus  was  to  deliver  all  books  of  accounts,  &c.,  in 
the  custody  of  the  defendant :  here  it  is  to  deposit  two 
specific  books.  And  here  the  return  applies  only  to  the 
teste  of  the  mandamus ;  whereas,  in  Rex  v.  Round  (e), 
the  defendant  returned  that  he  had  no  books  in  his  cus- 
tody when  the  demand  was  made.  \_Littledale  J.  My 
brother  Patteson  thought  that  part  of  the  return  super- 
fluous.] The  defendant  here  ought  to  have  shewn  what 
he  had  done  with  the  books.  But,  further,  the  affidavits 
prove  the  return  to  be  evasive  and  contemptuous.  The 
defendant  resists  the  rule  for  a  mandamus  on  the  ground 
that  he  claims  the  custody ;  and  then  he  returns  to  the 
mandamus  by  denying  the  custody.  In  Willcock  on 
Corporations,  406,  it  is  said  that,  if  a  return  "  attempt 
to  shew  an  incapacity  to  obey  the  writ  by  reason  of  the 
change  of  circumstances,  it  must  appear  that  there  was 
no  fraud  or  stratagem  on  the  part  of  the  defendant." 

(a)  Bex  V.  The  Justices  of  Leicester,  4B.  ^  C.  895. 

(&)  Rex  V.  The  Church  Trustees  of  St.  Pancras,  S  A.  ^  E.  535. 

(c)  4:B.  <^  C.  896,  note  (a),  i 

(d)  4  J?.  ^  Ad.  360.    It  has  been  ascertained  that  there  were  no  af- 
fidavits in  either  of  these  two  cases. 

(e)  4  A.  f  E.  139. 

[^Coleridge 


The  King 
against 
Payn. 


406  [CASE  IN  HILARY  TERM 

[1838.]  IColendge  J.  Does  not  that  arise  on  the  face  of  the 
return  ?]  In  5  Bacon's  Abr.  282,  Mandamus  (I)  (a),  it 
is  laid  down  that,  "  As  every  mandamus  issues  upon  a 
supposal  of  some  breach  and  disobedience  of  the  law,  or 
neglect  of  duty  in  the  person  to  whom  it  is  directed,  the 
return  thereto  must  be  certain  to  every  respect;  and 
therefore  it  is  said  not  to  be  sufficient  to  offer  such 
matter  as  the  party  may  falsify  in  an  action,  but  also  such 
matter  must  be  alleged,  that  the  Court  may  be  able  to 
judge  of  it,  and  determine,  whether  the  party's  conduct 
be  agreeable  to  law  or  not."  In  Rex  v.  Robinson  (b)  the 
mandamus  was  to  elect  a  mayor,  to  be  chosen  out  of  the 
aldermen.  The  return  was  that  there  were  no  aldermen ; 
and  the  Court  was  moved  for  an  attachment  against  the 
defendant,  for  that  this  was  rather  a  banter  than  a  return. 
The  Court  at  first  inclined  to  put  the  prosecutor  to  his 
traverse  or  action  for  false  return ;  but  afterwards 
granted  the  rule,  saying,  "  If  it  appears  this  was  a  fri- 
volous return,  and  purposely  made  to  avoid  the  justice 
of  the  Court,  an  attachment  shall  go."  This  is  a  milder 
proceeding. 

Lord  Denman  C.  J.    I  think  that  we  ought  not  to 
have  granted  this  rule.    It  must  be  discharged* 

LiTTLEDALE,  Patteson,  and  Williams  Js.  con- 
curred. 


Talfourd  Serjt.  applied  for  costs,  on  the  ground  of  the 
rule  having  been  moved  with  costs ;  and  he  remarked 
that  in  Rex  v.  Round  (c),  where  the  costs  were  refused 
on  the  ground  that  the  return  should  have  been  fuller, 

(a)  (7th  ed.).  {b)  8  Mod.  336. 

(c)  4A.,^JE.  139* 

the 
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the  question  was  raised  in  the  regular  course,  by  argu-  [1838.] 
ment  on  the  return. 


Per  Curiam,    We  think  this  is  not  a  case  for  costs. 

Rule  discharged  without  costs. 


The  King 
against 
Payn. 


SowELL  against  Champion,  Nicholas  Tolmie  Tv^sday, 

^  January  31st. 

Tresidder,  and  White. 


^JpRESPASS  for  breaking  and  entering  plaintiff's 
dwelling-house,  and  taking  his  goods  therein. 
Plea  by  Champion,  That  within  the  manor  of  Penryn 
Forryny  in  Cornwall,  there  now  is,  and  from  time  where- 
of &c.,  hath  been,  a  certain  court  of  record  holden  in 
and  for  the  said  manor,  from  three  weeks  to  three 
weeks,  before  the  steward  of  the  said  court,  for  the  try- 
ing and  determining  of  all  personal  actions  and  pleas  of 
trespass  on  the  case  arising  within  the  said  manor,  to 
be  commenced  by  plaint  in  the  said  court  to  be  levied : 
that  one  Robert  Tresidder  levied  a  plaint  in  the  said 

refused  to  grant  a  rule  nisi  for  a  new  trial  on  the  ground  that  the  verdict  was  against 
evidence,  where  the  damages  fell  below  20/.,  though  the  case  was  stated  to  be  of  general 
importance  as  relating  to  the  boundaries  of  a  jurisdiction. 

Attorneys  (partners)  delivered  to  a  bailiff,  for  the  purpose  of  being  executed,  a  precept, 
issued  from  a  local  court,  indorsed  with  the  attorneys'  names,  and  directing  a  levy  upon 
goods  within  the  jurisdiction.  The  attorneys  carried  on  business  at  Falmouth,-  and  the 
party  to  be  levied  upon  had  had,  for  many  yearsj^'a  house  and  goods  at  Penryn,  and  was  not 
known  to  have  a  residence  or  property  elsewhere.  The  levy  was  made  in  that  house.  The 
attorneys  had  sent  a  message  to  the  debtor,  as  to  the  time  at  which  the  bailiff  would  levy ; 
and  the  bailiff  while  levying,  said  that  he  was  employed  by  those  attorneys.  In  an  action 
against  them  and  the  bailiff  for  unlawfully  levying,  the  attorneys  pleaded,  1.  Not  guilty: 
2.  A  justification  under  the  process :  the  bailiff  pleaded  the  justification  only  :  the  plain- 
tiff replied,  that  the  house  was  not  within  the  jurisdiction  ;  and  issues  were  joined  thereon. 

Held,  1.  That  the  attorneys  were  not  entitled  to  an  acquittal  at  the  close  of  the  plain- 
tiff's case,  in  which  the  facts  had  appeared  as  above  stated. 

2.  That,  on  the  close  of  the  whole  case,  nothing  material  having  been  added  except 
that  the  defendants,  (though  they  proved  a  regular  judgment),  failed  to  bring  themselves 
within  tlie  jurisdiction,  the  Judge  ought  to  have  told  the  jury  that  there  was  no  evidence 
to  implicate  the  attorneys.  And  this,  even  assuming  them  to  have  known  that  the  bailiff 
intended  levying  at  the  house  in  question ;  although,  if  they  had  known  also  that  the  house 
was  beyond  the  jurisdiction,  they  might  possibly  have  been  considered  joint  trespassers 
with  the  bailiff. 


In  trespass 
for  taking 
goods  under 
process,  upon  a 
regular  judg^ 
ment,  but  in  a 
place  to  which 
the  process  did 
not  run,  the 
plaintiff  may 
recover  the 
whole  value  of 
the  goods,  and 
not  merely  the 
amount  of  da- 
mage which  he 
has  sustained 
by  thsir  being 
taken  in  a 
wrong  place. 
The  Court 


court 
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1837.  court  against  the  said  Richard  So'well  (the  now  plaintiff) 
g^^^^^  for  causes  of  action  arising  within  the  jurisdiction,  and 
against      such  proceedings  were  thereupon  had  in  that  court,  that 

Champion. 

R.  Tresidder,  by  the  judgment  of  that  court,  recovered 
in  such  plea  against  Sowell  III,  18s,  Sd,  for  his  da- 
mages, &c.,  as  by  the  record  &c. :  that  R,  Tresidder,  for 
obtaining  satisfaction  of  the  same,  sued  out  of  the  said 
court,  according  to  the  custom  thereof,  a  precept  di- 
rected to  the  bailiff  of  the  manor,  and  to  the  defendant 
Champion  and  two  others,  commanding  them,  and  every 
and  either  of  them,  that  of  the  goods  and  chattels  of  the 
said  R.  Sowell  within  the  said  manor  they  or  one  of 
them  should  cause  to  be  levied  the  damages  aforesaid, 
which  the  said  R,  Tresidder  had  recovered ;  and  which 
precept,  before  the  delivery  thereof  to  Champion,  was 
duly  indorsed  to  levy  the  whole,  with  incidental  charges, 
&c. :  that  the  precept  was  dehvered  to  Champion,  who 
was  the  bailiff  of  the  manor  and  an  officer  of  the  said 
court,  to  be  executed :  by  virtue  of  which  precept  he, 
so  being  and  as  such  bailiff,  afterwards,  &c.,  peaceably 
entered  into  the  said  dwelling-house,  &c.,  the  outer  door 
being  open,  and  the  said  dwelling-house  being  then 
Irsituate  in  the  said  manor,  and  within  the  jurisdiction  of 
the  said  court,  in  order  to  seize,  &c.,  and  did  then  and 
there  seize,  &c.,  the  said  goods,  &c.,  the  same  then  and 
there  being  in  the  said  dwelling-house  and  within  the 
said  manor  and  jurisdiction,  for  the  purpose  of  levying, 
&c.,  and  in  so  doing  did  necessarily,  &c.,  as  it  was 
lawful  &c. :  and  that  Sowell  afterwards,  and  before  the 
moneys  were  levied,  paid  Champion,  so  being  such 
bailiff,  the  said  damages,  whereupon  he  gave  up  the 
goods  to  Sowell,  who  accepted  the  same.  Verification. 

Pleas  by  N.  T.  Tresidder  and  White,    1.  Not  Guilty. 
2.  The  same  as  Champion^s  plea,  but  adding  to  the  state- 
ment 
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ment  of  his  entry  as  bailiff  that  N,  T.  Tresidder  and  1837. 
White  entered  as  his  servants,  and  by  his  command ;  ^^^^ 
and  stating  the  goods  to  have  been  relinquished  by  ^against 
Champion,  and  by  N,  T.  T.  and  W,  as  his  servants,  and 
by  his  command,  and  with  the  consent  and  license  of 
SowelL  Verification. 

Replication  to  Champion^s  plea.  That  the  said 
dwelling-house  in  which  &c.,  at  the  said  time  when 
&c.,  was  not  situate  in  the  said  manor,  and  within  the 
jurisdiction  of  the  said  court  in  the  said  plea  mentioned, 
in  manner  and  form  &c.  Conclusion  to  the  country. 
Joinder.  To  the  second  plea  of  Tresidder  and  White 
there  was  a  like  replication,  and  joinder  thereon. 

On  the  trial  before  Coleridge  J.,  at  the  Cornwall 
Summer  assizes,  1835,  it  was  proved,  on  behalf  of  the 
plaintiff,  that  Champion,  as  bailiff,  had  levied  upon  cer- 
tain goods  of  the  plaintiff  under  a  precept  of  the  above 
court  indorsed  with  the  names  of  the  defendants  N,  T. 
Tresidder  and  White,  who  were  attorneys,  in  partnership, 
living  at  Falmouth,  The  plaintiff's  house,  in  which  Cham- 
pion levied,  was  in  Penryn :  he  had  lived  there  many  years ; 
and  it  appeared,  as  far  as  the  evidence  on  this  subject 
went,  that  he  had  no  house  or  goods  at  any  other  place. 
Evidence  was  given  that  iV.  T,  Tresidder  had  spoken  to 
his  brother  (at  what  time  did  not  precisely  appear)  about 
levying  this  execution,  and  that  he  had  one  day  sent 
word  to  the  plaintiff  that  the  levy  would  not  be  made 
on  that  day,  as  Champion  was  not  at  home.  It  was  then 
proved  that  Champion,  when  making  the  levy,  stated  that 
he  was  employed  by  iV.  T,  Tresidder  and  White,  The 
plaintiff's  case,  as  against  these  parties,  being  closed  here, 
their  counsel  urged  that  an  acquittal  should  be  imme- 
diately taken  as  against  them,  there  being  no  evidence 

that 
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1837.  that  they  had  authorised  a  levy  on  the  premises  in  ques- 
~  tion,  whether  situate  within  or  without  the  jurisdiction. 

SOWELL 

against       The  learned  Judge  refused  to  direct  an  acquittal.  The 

Champion. 

case  for  the  defendants  was  then  gone  into.  The  judg- 
ment against  Cham'pion  was  proved ;  and  the  defendants' 
counsel  contended,  first,  that  the  precept  was  regular, 
being  founded  on  a  regular  judgment,  and  directing  a 
levy  within  the  jurisdiction;  and  that  the  defendants  'N,  T, 
Tresidder  and  White  (who  were  attorneys  for  Robert 
Tresidder  in  the  cause  in  the  manor  court)  had  given  no 
specific  direction  to  Champion  as  to  the  place  where  he 
should  levy ;  which  part  of  the  case  remained  as  it  had 
stood  at  the  close  of  the  plaintiff's  evidence.  It  was 
further  contended  that  the  plaintiff's  house,  where  Cham- 
^zo^z  made  the  levy,  was,  in  fact,  within  the  jurisdiction  of 
the  court  of  Penryn  Forryn  ;  and  on  this  latter  point  a 
good  deal  of  evidence  was  given.  The  learned  Judge  left 
it  to  the  jury  to  say,  first,  whether  N,  T,  Tresidder  and 
White  directed  Champion  to  levy  in  the  house  in  question ; 
and,  secondly,  whether  the  house  was  within  the  manor 
of  Penryn  Forryn  ;  and  he  stated  that,  if  they  found  for 
the  plaintiff  on  these  points,  the  damages  would  be  the 
amount  levied,  18/.  Il5.  8<i.  The  jury  found  for  the 
plaintiff  on  both  the  points  left,  and  assessed  the  da- 
mages as  directed  by  the  learned  Judge.  Leave  was 
given  to  move  to  enter  a  verdict  for  N,  T,  Tresidder  and 
White,  if  this  Court  should  be  of  opinion  that  there  was 
no  evidence  to  go  to  the  jury  of  their  having  employed 
Champion  to  levy  at  the  house  in  question.^ 

Crowder,  in  the  ensuing  term,  November  5th  1835, 
moved  accordingly.  He,  at  the  same  time,  moved,  on 
behalf  of  Champion,  for  a  new  trial,  on  the  ground  that 

the 
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the  learned  Judge  had  misdirected  the  jury  as  to  the 
amount  of  damages  ;  contending  that,  as  the  goods  were 
taken  under  a  valid  judgment  and  precept,  for  a  debt 
not  now  denied  to  have  been  due,  the  true  measure  of 
damages  was  the  injury,  if  any,  which  the  now  plaintiff 
had  suffered  by  having  his  goods  taken  in  an  improper 
place.  [^Coleridge  J.  Damages  were  pressed  for ;  and 
I  told  the  jury  that  the  plaintiff  must  be  replaced  in  the 
situation  in  which  he  was  before  the  levy.]  Crowder 
also  moved  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  evidence  as  to  the  extent  of  the  manorial 
jurisdiction ;  and  he  urged  that,  although  the  damages 
were  below  20/.,  the  question,  affecting  the  general 
interest  of  a  district,  was  important  enough  to  warrant  a 
departure  from  the  general  practice  on  the  subject  of 
new  trials. 


1837. 

SOWELI, 

against 
Champion. 


Lord  Denman  C.  J.  On  the  first  point  I  think 
there  ought  to  be  a  rule.  As  to  the  amount  of  damages, 
I  am  of  opinion  that  the  learned  Judge  left  the  question 
in  the  manner  most  favourable  to  the  defendants. 
Parties  are  not  to  extort  even  what  is  justly  due,  by  the 
improper  execution  of  a  warrant.  It  might  lead  to  the 
most  fatal  consequences  if  we  were  to  hold  otherwise. 
The  person  who  takes  upon  him  to  exact  money  by  an 
authority  which  he  does  not  possess  is  bound  to  repay 
what  he  has  so  levied.  As  to  the  question  upon  the 
evidence  of  jurisdiction,  I  regret  that  we  should 
be  obliged  to  refuse  a  rule  for  a  new  trial,  in  a  case 
affecting  the  general  interests  of  a  neighbourhood  ;  but 
I  think  the  apprehension  of  that  inconvenience  in  a 
particular  case  ought  not  to  make  us  depart  from  the 
regulation  which  has  been  laid  down  in  cases  where  the 


damages  fall  below  201, 


Patteson 
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1837.  Patteson  J.  I  am  of  the  same  opinion.    As  to  the 

amount  of  damages,  the  reduction  would  not  perhaps  be 
against       mischievous  in  the  present  case  5  but  I  am  afraid  of  the 

Champion. 

principle  that  would  be  established  if  we  held  that, 
where  money  has  been  levied  by  an  illegal  course  of 
proceeding,  the  damage  to  be  taken  into  consideration 
is  only  the  amount  of  injury  actually  sustained.  All 
kinds  of  irregularities  would  follow  if  such  a  doctrine 
were  admitted. 

Williams  J.  To  admit  the  proposed  mode  of  esti- 
mating damages  would  be,  in  effect,  allowing  the  illegal 
proceeding  to  stand  good.  The  only  way  to  deal  with 
it  is  to  set  aside  what  has  been  done  altogether. 

Coleridge  J.  concurred. 

Rule  nisi  granted,  to  enter  a  verdict  for 
Tresidder  and  White. 

Erie  and  Butt  shewed  cause  in  the  present  term  [a). 
The  general  liability  of  an  attorney  in  trespass,  for 
causing  process  to  be  executed  illegally,  appears  from 
Barker  v.  Braham  (6),  Bates  v.  Pilling  {c\  and  Bryant 
V.  Clutton  (d).  It  may  be  said  here  that,  as  the  writ 
itself  was  regular,  directing  the  levy  to  be  made  of  the 
goods  of  Sowell  within  the  manor,  the  attorneys,  though 
they  might  have  been  liable  if  the  process  had  been 
void,  are  not  so  in  this  case,  unless  it  appear  that  they 
intended  the  levy  to  be  made  in  a  place  to  which  the 
authority  of  the  writ  did  not  reach.  But  this  is  shewn 
by  the  declaration  of  N.  T,  Tresidder,  and  by  that  of 

(a)  January  21st.  Before  Lord  Denman  C.  J.,  Williams  and  Cofe- 
rid^e  Js. 

(6)  3  Wils.  368.  (c)  6  B.  ^  C.  38. 

(rf)  1  M,  ^  W.  408.  J  S.  C.  Tt/rwh.  ^  Gr.  843. 

Champion 


CHAMPrOK» 
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Vkampion  (whose  statement  became  evidence  against  1837. 

the  other  defendants,  when  it  w^as  proved  that,  at  the   ' 

time  of  such  statement,  all  the  parties  were  acting  in  against 
concert),  and  by  the  fact,  to  be  inferred  from  the  evi- 
dence, that  N.  T,  Tresidder  and  White  must  have  known 
the  house  in  question  to  be  the  only  one  in  which 
goods  of  Sowell  could  be  taken.  Their  direction  to  the 
officer  was,  in  effect,  to  seize  at  that  house,  whether 
within  or  without  the  manor.  It  was  as  if  they  had 
pointed  out  goods  for  the  officer  to  seize  as  goods  of  A,, 
and  it  had  turned  out  that  they  belonged  to  B.  The 
learned  judge  could  not  stop  the  case  against  N.  71 
Tresidder  and  White  on  the  evidence  for  the  plaintiff. 
There  was,  at  least,  some  evidence  for  the  jury,  on  the 
plaintiff's  case,  that  those  defendants  had  intended  and 
directed  a  levy  to  be  made  at  the  house  in  question ; 
and  it  lay  on  them  to  shew  that  the  house  was  within 
the  jurisdiction.  Besides,  N.  T.  Tresidder  and  JVhite 
had  pleaded  a  special  plea,  alleging  that  the  goods  were 
taken  within  the  jurisdiction,  and  thereby  identifying 
themselves  with  the  bailiff,  [hord  Denman  C.  J.  That 
plea  and  the  plea  of  Not  Guilty  are  clearly  distinct.] 

Crotsoder  and  Barstow  contra*  This  was  the  ordinary 
case  of  an  attorney  indorsing  a  writ  and  handing  it  to  a 
bailiff,  all  the  proceedings  being  so  far  regular  in 
themselves.  When  that  was  proved,  the  justification 
was  complete.  It  would  be  very  dangerous  to  attorneys 
if  a  contrary  doctrine  prevailed.  In  no  ease  has  it  been 
held  that  an  attorney  was  liable,  under  such  circum- 
stances, for  the  subsequent  act  of  the  bailiff.  In  Barker 
v.  Braham  {a)  and  Bates  v.  Pilling  {b)  there  was  no 
legal  foundation  for  the  process ;  and  the  same  observ- 

(a)  3  Wils.  868.  (6)  6  B.  ^  C.  38. 

Vol.  VL  Ee  ation 
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18ST.  ation  seems  applicable  to  Bryant  v.  Clutton  («),  In  the 
"      "      last  case  Lord  Abimer  C  B.  differed  from  the  rest  of 

SOWELI.  ° 

against      the  Court.    And  there  the  agent,  the  marshal,  had  acted 

Champion. 

up  to  the  letter  of  the  authority  given  to  him :  here  the 
agent  was  authorised  only  to  seize  within  the  manor, 
and  he  seized  elsewhere.  In  Stokes  v.  White  (b)  the 
defendant  had  sued  out  bailable  process  against  the 
plaintiff,  and  lodged  it  with  the  sheriff,  who  arrested 
the  defendant  while  attending  the  assizes  under  a  sub- 
poena ;  and,  as  it  did  not  appear  that  the  defendant  or- 
dered or  knew  of  the  improper  arrest,  the  Court  of 
Exchequer  held  that  he  was  not  liable  in  an  action  for 
false  imprisonment.  By  the  rules  of  this  Court  (c),  the 
attorney  delivering  a  writ  of  ca.  sa.  to  be  executed  is 
required  to  indorse  upon  it  the  defendant's  addition  and 
place  of  abode  (c),  but  he  is  not  therefore  answerable 
for  the  execution  of  the  writ  in  any  particular  place : 
it  is  the  officer's  duty  to  ascertain  where  the  writ  may 
be  safely  executed.  The  Court  will  not  inquire  what 
knowledge  of  facts  an  attorney  had,  or  what  his  inten- 
tions were  when  he  delivered  the  writ  to  be  executed 
(the  process  itself  being  regular),  unless  he  did  some- 
thing beyond  the  mere  delivery,  as  by  going  with  the 
officer,  or  by  giving  him  some  direction  independent  of 
those  on  the  writ.  The  declaration  relied  upon  here,  as 
rendering  the  attorneys  liable,  is  merely  that  of  N.  T, 
Tresidder  that  the  levy  would  not  be  made,  not  saying 
where,  on  a  particular  day.  No  evidence  has  been 
given  sufficient  to  connect  the  attorneys  and  the  baihfF 
together  in  any  act  unauthorised  by  the  process. 
'  Cur.  adv.  mlt, 

(a)  1  M.  jr.  408.  S.  a  Ttjr.  ^  O.  843. 
{b)  1  Cro.  M.  ^  li.  223.  S.  C.  4  Tyr.  786. 
(c)  HiL  2  &  3  0.  4,  5  U  cJJ-  Jld.  560, 

Lord 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  1837. 
the  Court.  Z 

So  WELL 

This  case  turns  upon  the  question,  whether  the  de-  against 

Champion. 

fendant  Champion,  being  the  bailiff  for  executing  pro- 
cess within  an  inferior  jurisdiction,  was  directed  by  the 
other  two  defendants,  being  the  attorneys  who  sued  out 
the  process,  to  make  a  levy  in  the  plaintiff's  house, 
which  was  proved  to  be  out  of  the  jurisdiction.  The 
rule  was  granted  on  a  doubt  whether  there  was  any 
evidence  of  such  specific  direction. 

All  the  defendants  pleaded  not  guilty ;  and,  secondly, 
a  justification,  under  the  judgment  and  fi.  fa.,  averring 
the  plaintiff's  house  to  be  within  the  jurisdiction.  The 
plaintiff  contented  himself  at  first  with  proving  the 
goods  seized,  and  that  they  were  taken  by  the  defend- 
ant Champion,  under  a  precept  handed  to  him  by  the 
defendants  Tresidder  and  White,    At  the  close  of  this 
case,  the  counsel  for  Tresidder  and  White  applied  to  the 
learned  Judge  to  direct  their  acquittal,  which,  we  think, 
he  properly  refused.    The  ground  for  the  application 
Was  the  alleged  absence  of  any  evidence  against  them 
to  make  them  co*-trespassers ;  but  this  ground,  if  true 
in  fact,  would  by  itself  have  been  wholly  insufficient  to 
warrant  it.    The  application  to  a  judge,  in  the  course  of 
u  cause,  to  direct  a  verdict  for  one  or  more  of  several 
defendants  in  trespass  is  strictly  to  his  discretion ;  and 
that  discretion  is  to  be  regulated,  not  merely  by  the 
fact  that  at  the  close  of  the  plaintiff's  case  no  evidence 
appears  to  affect  them,  but  by  the  probabilities  whether 
any  such  will  arise  before  the  whole  evidence  in  the 
cause  closes.    There  is  so  palpable  a  failure  of  justice, 
when  the  evidence  for  the  defence  discloses  a  case 
against  a  defendant  already  prematurely  acquitted,  that 
E  e  2  such 
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1837.  such  acquittal  ought  never  to  take  place,  but  where 
-  there  is  the  strongest  reason  to  believe  that  such  a  con- 

i        SOWELL  " 

against      sequcuce  cannot  follow*    In  the  present  case,  we  think 

Champion* 

that  if,  in  truth,  there  had  been  nothing  for  the  jury  to 
consider,  as  against  these  two  defendants,  the  judge 
would  have  exercised  a  sound  discretion  in  refusing  to 
direct  their  acquittal  when  the  application  was  made ; 
but  we  are  of  opinion  that,  until  the  judgment  was  put 
in,  and  they  appeared  to  be  acting  as  attorneys  in  the 
execution  of  a  judgment,  they  could  be  considered  only 
as  directing  a  seizure  of  the  plaintiff's  goods  without 
any  authority ;  and  although  the  direction  was,  in  termSy 
to  seize  within  one  jurisdiction,  and  the  seizure  was,  in 
fact,  made  in  another,  yet  it  was  open  for  the  jury,  as 
against  wrong  doers,  to  consider,  upon  the  evidence,  whe- 
ther they  did  not^direct  the  seizure  to  be  made  in  that  place 
in  which  they  certainly  knew  that  it  would  take  place. 

The  defendants  then  attempted  to  establish  their  jus- 
tification, but  failed  :  they  proved,  however,  a  judgment 
against  the  plaintiff,  and  an  execution  regular  in  all 
respects,  except  that  the  plaintiff's  house  was  not  within 
the  jurisdiction.  In  the  course  of  this  evidence,  how- 
ever, it  clearly  appeared  that  the  two  attorneys  had 
merely  handed  the  precept  to  the  bailiff  to  be  executed ; 
and  it  was  now  contended  that  they  were  not  liable  to 
an  action  of  trespass,  if  he  acted  beyond  the  bounds  of 
his  franchise,  which  it  was  his  duty  to  know,  and  not 
their's.  The  plaintiff  not  disputing  this  general  pro- 
position, contended  that  the  attorneys  had,  in  effect,  taken 
upon  themselves  to  order  the  bailiff  to  enter  the  plain- 
tiff's house.  The  circumstances  relied  upon  to  prove 
this  proposition  were  that,  all  these  persons  living  near 
together  and  being  acquainted,  and  the  plaintiff  having 

notoriously 
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notoriously  no  other  house  than  this,  and  no  goods  but 
what  were  in  this,  the  bailiff  must  have  understood  the 
attorneys,  when  he  received  the  precept  from  them,  to 
intend  that  he  should  make  the  seizure  in  that  identical 
house :  and,  further,  that  one  of  the  attorneys  sent  a 
message  to  the  plaintiff  to  inform  him  that  Champion 
was  about  to  be  absent  a  short  time,  and  would  not  levy 
on  that  day.  The  special  pleas,  pleaded  by  all  the  de- 
fendants, were  also  strongly  urged,  as  showing  that  they 
all  avowed  and  justified  the  fact  of  levying  at  the  jplain- 
tiff^s  house  ;  Tresidder  and  White  thus  adopting  the  act 
of  Champion,  as,  indeed,  they  might  fearlessly  do,  if  they 
believed  their  own  plea  that  the  house  was  within  the 
jurisdiction. 

Upon  consideration  these  grounds  appear  to  us  all 
insufficient. 

1 .  The  attorney,  who  places  a  writ  for  execution  in 
the  hands  of  an  officer,  does  a  lawful  act,  though  he 
may  be  fully  persuaded  that  the  officer  will  be  likely  to 
execute  it  in  some  particular  place  which  may  turn  out, 
upon  inquiry,  to  be  out  of  his  jurisdiction.  The  at- 
torney's opinion  upon  such  a  point  is  immaterial,  unless 
he  induces  the  officer  to  act  upon  it.  He  is  not  bound 
to  form  any :  the  officer  must,  at  his  peril,  act  where  he 
has  the  power.  We  think  that  the  circumstances  of 
the  case  go  no  further  than  to  shew  that,  when  the 
attorney  gave  the  precept,  he  thought  it  would  be 
executed  at  the  plaintiff's  house,  without  directing  or 
authorising  it. 

2.  If  it  could  be  pressed  even  to  the  extent  of  imply- 
ing that  the  attorney  kne'uo  the  bailiff  intended  to  do  so, 
we  cannot  say  that  i^any  evidence  of  his  giving  such 
authority.    The  bailiff  may  have  told  him  his  intention, 

E  e  3  and 
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1837.  and  the  attorney  may  have  either  thought  him  right,  or 
"  not  thought  about  the  matter.    That  the  bailiff's  inten- 

against      tion  Originated  with  some  act  or  word  of  the  attorney  is 

Champion* 

not  at  all  evidenced  by  the  knowledge  now  supposed. 
If,  indeed,  the  bailiff  had  communicated  his  intention, 
with  respect  to  a  house  that  the  attorney  knew  to  be  out 
of  the  jurisdiction,  his  acquiescence  in  an  act  he  must 
have  known  to  be  illegal  might  possibly  have  made  him 
a  joint  trespasser.  But  every  thing  here  makes  it  im- 
possible to  doubt  the  attorney's  bona  fide  belief  that  the 
house  was  within  the  jurisdiction. 

3.  Furthermore,  the  plaintiff  argues  the  co-operation 
of  all  the  defendants  in  the  unlawful  entry  of  the  plain- 
tiff's house  from  the  special  pleas.  He  contends  that, 
if  the  attorney  gave  no  special  directions  to  the  bailiff,  he 
would  have  rested  on  the  general  issue,  and  not  have 
defended  himself  by  asserting  the  lawfulness  of  the  act, 
as  done  within  the  jurisdiction.  The  introduction,  how- 
ever, of  a  special  plea  on  the  record  can  furnish  no  evi- 
dence in  answer  to  the  general  issue.  A  defendant,  by 
adducing  evidence  on  a  second  plea,  may  strengthen 
against  himself  a  case  already  made  on  the  first ;  but  he 
makes  no  such  case  by  the  mere  averments  or  admis- 
sions in  such  plea. 

Upon  the  whole,  therefore,  we  think  that,  at  the  close 
of  the  case,  as  the  two  defendants  Tresidder  and  White 
would  have  been  entitled,  if  sued  without  Champion,  to 
a  nonsuit,  they  were  entitled  to  a  positive  direction 
from  the  judge  to  the  jury  that  they  ought  to  find  a 
verdict  in  their  favour;  and  that  he  was  mistaken  in 
leaving  it  at  all  as  an  open  question  for  their  consider- 
ation. It  follows  that,  as  these  defendants  are  to  have 
the  same  benefit  now  as  if  the  judge  had  given  that 
strong  direction,  and  a  verdict  had  passed  in  their  fa- 
vour, 
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vour,  a  verdict  of  Not  Guilty  ought  now  to  be  entered 
for  them. 

Rule  absolute  (a), 

(a)  See  Goodwin  v.  Gibbons,  4  Bur.  2107. 


The  King  against  The  Mayor  and  Comnaonalty 
of  York. 

appeal  by  the  mayor  and  commonalty  of  York 
against  a  poor-rate  for  the  township  of  Heworth^ 
in  the  North  Riding  of  Yorkshire^  whereby  the  appel- 
lants were  assessed  in  the  following  terms  — 
The  mayor  and  commonalty 

of  the  city  of  York,    Monk       Rental.  Assessment. 

WardStray  -        <^117    0    0    ^^5   18  0 

the  sessions  confirmed  the  rate  and  assessment,  subject 
to  the  opinion  of  this  Court  upon  the  following  case. 

The  lands  called  Monk  Ward  Stray  consist  of  131 

appointed  pasture  masters,  who  made  regulations  respecting  the  enjoyment  of  the  pastures, 
directed  repairs,  and  appointed  a  herdsman,  who  watched  the  cattle,  prevented  their 
straying,  &c.  The  pasture  masters  were  superintended  by  wardens  of  the  several  wards, 
who  consisted  of  the  mayor  and  aldermen  of  F. ;  and,  in  important  cases,  reference  was 
made  to  a  select  body  of  the  corporation.  The  freemen  paid,  for  the  cattle  put  on  the 
pastures,  head-money,  fixed  by  and  paid  to  the  pasture  masters,  which  was  applied  to  the 
wages  of  the  herdsman,  and  the  expenses  of  managing  the  pastures.  These  accounts  were 
audited  by  the  wardens. 

By  an  inclosure  act  (57  G.  3.  c.  19.)  lands  were  allotted  to  the  corporation  in  fee,  to  be 
exclusively  enjoyed  by  the  freemen,  occupiers  of  M,,  in  lieu  of  their  right  of  pasture, 
which  was  abolished,  and  with  the  same  rights,  and  under  the  same  regulations.  The 
lands  were  managed  as  the  common  had  been  before  the  act ;  except  that  the  herdsman 
lived  in  a  cottage  on  the  new  land,  built  from  the  proceeds  of  the  head-money,  for  which  the 
poor-rate  was  paid  out  of  the  head-money  by  the  pasture  masters.  Some  of  the  land  was, 
at  one  time,  leased  by  the  pasture  masters  :  these  leases  expired  some  years  ago.  During 
the  leases  the  lessees  were  rated.  A  surplus,  arising  from  the  rent  and  the  head-money, 
was  laid  out  in  purchasing  land  which  was  vested  in  the  then  wardens  and  pasture  masters 
in  fee,  in  trust  for  the  freemen,  occupiers  of  M.,  to  be  enjoyed  as  the  other  land.  There 
was  generally  a  balance  over  and  above  expenses,  from  the  head-money,  which  was  carried 
to  the  next  year.  The  corporation  received  no  profit  in  their  corporate  capacity,  except  as 
above.    Neither  they  nor  the  freemen  had  ever  been  rated  for  the  land  or  right  of  pasture. 

Held,  that  the  corporation  were  rateable  to  the  poor  for  the  land  vested  in  them  under 
ih&  act,  but  not  for  the  land  purchased  out  of  the  surplus* 
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Tuesday, 
January  3 1st. 


The  freemen  of 
the  corporation 
of  York,  occu- 
piers of  houses 
in  M.,  a  part 
and  separate 
ward  of  Y>, 
immemorially 
enjoyed  pasture 
over  the  lands 
of  G.  T.  The 
freemen, 
occupiers  of 
houses,  in  other 
wards,  had  the 
same  rights 
over  other 
lands.  The 
corporation 


E  e  4 


acres 


420 


CASES  IN  HILARY  TERM 


1837.      acres  and  38  perches  of  land,  situate  near  YorJc^  and 
in  the  township  of  Hensoorth,    Before  the  passino-  of  an 

The  King      ,  .  r  & 

agaimt  inclosure  act,  in  1817  («),  the  freemen  of  York  who 
Mayor,  &c.  of  Were  occupiers  of  houses  within  a  division  or  ward  of 
the  city,  called  MojiJc  Ward,  were,  together  with  certain 
other  persons,  entitled  to  common  of  pasture  and  right 
of  stray  or  average,  and  had  immemorially  used  and  en- 
joyed the  same,  in  and  over  a  parcel  of  ground  called 
Heworth  Moo?-,  of  which  G.  A.  Thweng,  lord  of  the 
manor  of  Heworth,  was  then  seised  in  fee ;  another  piece 
of  land,  called  Heworth  Grange,  of  which  the  king  was 
then  seised  in  fee ;  and  certain  closes  and  other  parcels 
of  ground,  called  Hall  Fields,  of  which  E.  Prest  and 
others  were  then  seised  in  fee. 

By  the  said  act  commissioners  were  appointed  and 
authorised  to  settle  the  value  of  the  said  rights  of  stray 
and  average,  and  to  award,  assign,  set  out,  and  allot 
(amongst  others)  to  the  said  mayor  and  commonalty,  so 
much  and  such  parts  of  the  said  parcels  of  ground, 
respectively,  as  should  be  a  compensation  for  the  said 
rights  of  the  said  freemen ;  which  rights  were  to  cease 
from  and  after  the  execution  of  the  award ;  and  the  said 
part  or  parts,  so  to  be  awarded,  &c.,  to  the  said  mayor 
and  commonalty,  were  to  be  thereafter  held  by  them, 
exclusively  of  any  manorial  rights  or  interests  what- 
soever of  the  owners  or  proprietors  before  mentioned,  to 
be  exclusively  enjoyed  by  such  of  the  freemen,  residing 
in  Monk  Ward  as  aforesaid,  as  for  the  time  being  would, 

(a)  Stat.  57  G.  3.  c.  19.  (private)  *' for  dividing  and  inclosing  Heioorth 
Moor,  in  the  manor  or  township  of  Heioorth,  in  the  North  Riding  of  the 
county  of  York ;  and  for  extinguishing  the  rights  of  stray  and  average 
over  certain  lands  called  Half  Year  lands,  situate  in  the  suburbs  or  pre- 
cincts of  the  city  of  For/c" 

but 
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York. 


but  for  the  act,  have  been  entitled  to  right  of  common,  1837. 
stray,  &c.,  as  above  mentioned,  and  for  such  and  the 

The  King 

like  cattle,  and  under  such  and  the  like  regulations  against 

The 

and  restrictions,  as  such  freemen  respectively  did  Mayor,  &c.  of 
or  vv^ere  entitled  to  enjoy  the  same.  The  commis- 
sioners v^^ere,  by  another  act  of  parliament  (a), 
authorized  and  required  to  lay  out  and  apply  certain 
surplus  moneys,  arising  from  the  exoneration  of  the 
said  parcels  of  land  from  the  said  rights  of  common, 
&c.,  to  the  purchase  of  a  further  allotment  to  the 
mayor  and  commonalty,  to  be  for  ever  exclusively 
enjoyed  by  such  freemen  as  aforesaid,  in  the  same 
manner  as  their  previous  rights  of  stray  or  average  had 
been  held  and  enjoyed. 

The  commissioners  by  their  award,  bearing  date 
16th  Janua?'!/  1822,  did  av^ard,  &c.,  to  the  said  mayor 
and  commonalty,  to  be  exclusively  enjoyed  by  such 
freemen  of  the  said  city,  residing  &c.,  as  for  the  time 
being  would  have  been  entitled  to  right  of  common,  &c., 
but  for  the  above  act,  and  for  such  and  the  like  cat.tle, 
and  under  such  and  the  like  regulations,  &c.  (as  above), 
the  following  allotments. 

A.    R.  p. . 

An  allotment  from  the  com- 
mon, containing       -       -  68    3  0 

Another  do.  -  -  18  '0  18 

Another  do.  -  -  31    0  0 

As  purchasers  from  the  devi- 
sees of  Thomas  Withers      -    8    1  20 


A.    R.  p. 

117    3  18 


126  0 


(a)  Stat.  58  G.3.  c.  27.  (private)  "  for  amending  "  &c.  (stat.  57  G.3. 
c.  19.),  "and  for  extending  the  provisions  of  the  said  act,  to  the  inclosure 
of  certain  lands  in  the  suburbs  or  precincts  of  the  city^  York," 

The 
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1837.         Th-e  city  of  York  is  divided  into  four  wards,  of  which 
Monk  Ward  is  one.    The  freemen  of  each  of  the  other 

The  King 

against       wards  respectively  have  rights  of  common,  or  stray  and 

The 

Mayor,  &c  of  average,  over  certain  other  parcels  of  land  situate  near 
the  said  wards  respectively,  in  the  same  manner  as  the 
said  freemen  of  Monk  Ward  had  and  have  over  the  lands 
in  question.  By  the  immemorial  custom  of  the  city,  a 
wardmote  court  of  the  loixl  mayor  and  aldermen  is  held 
annually,  at  which  four  officers  are  appointed  for  each 
ward,  who  are  called  pasture  masters,  and  who  adopt 
and  enforce  the  necessary  restrictions  and  regulations 
under  which  the  freemen  of  the  said  several  wards 
exercise  their  said  respective  rights  of  stray  and  average. 
The  pasture  masters  perform  their  duties  with  the 
assistance  and  under  the  superintendence  of  certain 
other  officers,  called  wardens.  The  lord  mayor  and 
aldermen  are  ex  officio  w  ardens  of  the  ward ;  and  the 
CHStom  is  for  the  aldermen  to  act  as  wardens  of  each  of 
the  wards  respectively,  the  lord  mayor  being,  for  his 
year,  warden  of  all.  In  matters  of  more  than  ordinary 
importance  relating  to  the  said  rights  of  stray,  the 
wardens  refer  to  the  select  body  of  the  corporation, 
called  the  upper  house,  consisting  of  the  lord  mayor, 
aldermen,  sheriffs,  and  those  who  have  been  sheriffs, 
who  possess  a  general  control  over  the  wardens  and 
pasture  masters  with  respect  to  the  said  rights  of 
stray. 

The  pasture  masters  appointed  for  Monk  Ward  have, 
together  with  the  wardens  of  Monk  Ward,  both  before 
and  since  the  enclosure,  appointed  a  herdsman.  The 
pasture  masters  direct  all  the  repairs  of  gates,  fences, 
&c.  The  herdsman's  duties  are  to  look  after  the  cattle 
of  the  freemen,  impound  any  found  trespassing  or  de- 
pasturing 
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pasturing  contrary  to  regulations  adopted  by  the  pasture  1837. 
masters,  and  to  prevent  cattle  straying,  &c.    The  herds-  ^ 
man  resides  on  the  said  lands,  in  a  cottage  built  for  him  against 

The 

by  the  pasture  masters,  and  for  which  he  has  been  as-  Mayor,  &c.  of 
sessed  to  the  poor  in  all  assessments  previous  to  that  York. 
in  question ;  but  the  pasture  masters  have  always  paid 
these  assessments. 

The  wages  of  the  herdsman,  and  all  other  expenses 
of  the  care  and  management  of  Monk  Ward  stray,  have, 
before  and  since  the  enclosure,  been  defrayed  by  an 
annual  sum  by  the  freemen  of  that  ward  for  each  head 
of  cattle  depastured.  The  amount  has  been  fixed  by  and 
paid  to  the  pasture  masters,  and  has  varied,  according 
to  the  annual  expenses,  from  7^.  to  155.  for  each  head 
of  cattle  per  annum.  The  pasture  masters  have  always 
accounted  yearly  to  the  wardens  for  their  receipts  and 
disbursements  in  respect  of  MonJc  Ward  stray,  and  the 
wardens  have  regularly  audited  such  accounts.  The 
wardens  themselves  do  not  receive  or  pay  any  money 
on  account  of  Monk  Ward  stray,  or  turn  any  cattle 
thereon,  or  derive  any  benefit  whatever  therefrom ;  nor 
do  the  said  mayor  and  commonalty  receive  any  money 
on  account  of  the  said  stray,  or  turn  any  cattle  thereon, 
or  derive  any  profit  or  benefit  therefrom  in  their  cor- 
porate capacity,  or  in  any  other  manner,  except  as  any 
of  them  may  be  entitled  as  such  freemen  of  Monk  Ward 
as  aforesaid. 

During  several  years  subsequent  to  the  enclosure, 
the  wardens  and  pasture  masters  did  from  time  to  time, 
for  the  purpose  of  meeting  the  necessary  expenses  of 
maintaining  and  improving  the  said  Monk  Ward  stray, 
lease  portions  of  the  allotted  lands  for  short  terms  of  > 
years,  at  adequate  rents  reserved  to  the  wardens  and 

pasture 
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1837.      pasture  masters ;  but  no  such  leases  have  existed  since 

1829.    The  rents,  amounting  in  the  whole  to  2000/., 
The  King  . 

against       and  all  other  moneys  received  by  the  pasture  masters  on 

The 

Mayor,  &c.  of  account  of  the  Monk  Ward  stray,  have  been  laid  out  in 
^°^^*  the  necessary  annual  expenses,  except  that,  in  1826, 
the  pasture  masters,  having  a  balance  in  hand  exceeding 
1000/.,  not  wanted  for  those  purposes,  the  sum  of  498/., 
part  of  it,  was  laid  out  in  the  purchase  of  five  acres  of 
old  inclosed  land,  contiguous  to  Monk  Ward  stray, 
which  were  conveyed  by  lease  and  release  to  the  in- 
dividuals who  were  then  wardens  and  pasture  masters 
of  Monk  Ward,  and  to  their  heirs,  as  trustees  for  the 
freemen,  and  for  their  exclusive  enjoyment;  and  the 
said  five  acres  were  accordingly  added  to,  and  now 
form  part  of,  Monk  Ward  stray,  and  are  enjoyed  by  the 
said  freemen  in  the  same  manner  as  the  rest.  And 
279/.,  other  part  of  the  said  balance,  were  expended  in 
building  a  cottage  for  the  herdsman,  and  erecting  a 
pinfold  upon  the  stray. 

Before  the  enclosure,  neither  the  corporation  nor  any 
person  was  ever  rated  to  the  poor  in  respect  of  the 
common  of  pasture  and  rights  of  stray  or  average,  the 
subject  of  the  said  acts  and  enclosure ;  nor  were  such 
parts  of  the  said  lands  as  formed  the  common  called 
Heworth  Moor,  from  which  the  said  117  acres  3  roods 
and  18  perches  were  allotted  to  the  corporation,  ever 
the  subject  of  rate ;  but  an  allotment  of  8  acres  1  rood 
and  20  perches  to  the  mayor  and  commonalty,  as  pur- 
chasers from  the  devisees  of  Thomas  Withers,  paid  rates 
to  Heisoorth  township  before  the  said  purchase  and 
allotment.  Since  the  enclosure  and  allotment  no  rate 
has  been  paid  to  the  township,  in  respect  of  Monk  Ward 
stray,  by  the  mayor  and  commonalty,  or  the  wardens, 

the 
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the  pasture  masters,  or  the  freemen  of  Monk  Ward;  1837. 
but,  durinar  the  continuance  of  the  leases  above  men-  _ 

'  *  _  The  King 

tioned,  the  lessees  for  the  time  being  were  assessed  to  against 

The 

the  poor  in  Heworth  township  ;  the  rates  being  always  Mayor,  &c.  of 
paid  by  the  pasture  masters ;  and  also  the  five  acres 
purchased  as  above  mentioned  paid  rates  to  Heisoorth 
township  before  the  purchase. 

The  freemen  of  York  who  are  occupiers  of  houses 
within  Monk  Ward  have,  since  the  enclosure,  had  the 
exclusive  enjoyment  of  the  allotted  and  purchased  lands 
in  question,  subject  to  the  same  restrictions  and  regula- 
tions as  before,  so  far  as  the  same  were  not  rendered 
inapplicable  by  the  enclosure :  and,  in  the  exercise  of  the 
said  rights,  they,  in  1834,  turned  upon  the  said  stray 
their  cattle,  to  the  number  of  200  head. 

In  auditing  the  accounts  of  the  pasture  masters  by 
the  wardens,  the  balance,  whether  in  their  favour  or 
otherwise,  has  always  been  carried  forward  to  the  ac- 
count of  the  succeeding  year.  The  ordinary  expenses 
of  the  care  and  management  of  the  stray  do  not,  how- 
ever, at  present  exceed  50/.  a  year. 

The  lands  adjoining  Monk  Ward  stray,  and  before 
the  enclosure  forming  part  of  HeiX)oriJi  Moor,  have, 
since  their  enclosure,  let  at  rates  varying  from  SL  to  5L 
an  acre,  as  the  same  are  remote  from  or  near  to  York. 
And  the  131  acres  and  28  perches  of  land  comprised 
in  Monk  Ward  stray  are,  as  pasture  land,  worth,  to  let 
by  the  year,  from  275.  to  SL  an  acre,  and  would,  in 
their  present  condition,  let  for  an  entire  rent  of  at  least 
250Z.  by  the  year.  But  the  right  of  common  of  pasture, 
and  right  of  stray  or  average,  exercised  by  the  said  free- 
men over  Monk  Ward  stray,  by  turning  on  yearly 
about  200  head  of  cattle,  is  worth,  for  every  head  of 

cattle. 
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1837.      cattle,  to  each  freeman  turning  on  the  same,  at  least 
tITI^g    2/.  by  the  year. 
ag^nst  Xhe  questions  for  this  Court  were,  first,  whether. 

Mayor,  &c.  of  under  the  circumstances  above  stated,  there  is  such  a 

YOKK. 

beneficial  occupation  of  the  Monk  Ward  stray,  or  any 
part  thereof,  in  the  mayor  and  commonalty,  as  to 
render  them  liable  to  .the  rate ;  secondly,  if  there  be 
such  a  beneficial  occupation,  in  what  amount  ought 
they  to  be  rated. 

The  case  was  argued  in  Michaelmas  term  last 

Cresswell  and  Alexander  in  support  of  the  order  of 
sessions.  The  appellants  were  occupiers  of  the  property 
rated ;  the  lands,  by  the  statutes  and  allotment,  being 
vested  in  the  corporation.  The  corporation  regulates 
the  enjoyment ;  for  the  pasture  masters  and  wardens  are 
officers  of  the  corporation,  and  the  upper  house  acts  for 
the  corporate  body.  It  is  true  that  the  freemen  retain 
certain  exclusive  rights  over  the  property ;  but  they  are 
not  the  occupiers.  They  cannot  even  enjoy  their  pas- 
turage without  making  payments  fixed  by  the  officers 
of  the  corporation.  In  Rex  v.  Churchill  [b)  the  bur- 
gesses of  Nottingham  had  a  right  of  pasturage,  during  a 
part  of  the  year,  to  the  exclusion  of  the  owner  of  the  soil: 
yet  it  was  held  that  they  were  not  rateable  as  occupiers  5 
Bayley  J.  asking  whether  what  the  burgesses  had  lay  in 
grant  or  livery;  and  HolroydZ,  saying  that  the  right  was 
vested  in  the  corporation  for  the  benefit  of  its  members* 
The  principle  cannot  be  affected  by  the  right  existing  for 
a  greater  or  less  portion  of  the  year.    In  that  case,  Reii 

(a)  November  16th  1836.    Before  Lord  Denman  C,  3 Fatteson,  WiU 
liamSf  and  Coleridge  Js. 
{h)  4  B.  ^  C.  T.-JO. 

v«  Watson^ 
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V.  Watson  {a)^  Rex  \*  Sudbury  {b\  and  Bex  \»  TewJces-  1837- 
bury  {c\  were  brought  before  the  Court.    In  Rex  v.  ThTKiNo 
Watson  [a)  a  corporation  was  seised  in  fee  of  lands  in  against 

The 

which  certain  burgesses  had  a  stint  of  pasture  annually  Mayor,  &c.  of 
let  out  to  them,  no  other  person  having  any  enjoyment 
or  control  of  the  soil;  and  it  was  held  that  the  bur- 
gesses were  rateable  i  but  there  the  occupation  was  not 
subject,  as  here,  to  the  control  of  the  corporation.  In 
Mex  V.  Tewkesbury  {c)  parties  to  whom  trustees  let 
land  in  pastures  were  held  not  rateable,  and  the  trustees 
were  rated.  In  Rex  v.  Sudbury  (6)  a  corporation,  be- 
ing seised  in  fee  of  pastures  which  were  used  by  the 
burgesses,  under  such  regulations  and  upon  such  pay- 
ments as  the  corporation  prescribed,  was  held  rateable 
for  them.  In  both  these  cases  Rex  v,  Watson  (a)  wa^ 
cited  and  distinguished :  and  in  Rex  v.  Sudbury  (b) 
Bayley  J.  said,  of  Rex  v.  Tewkesbury  (c)  and  Rex  v, 
Watson  (a),  "  If  it  were  necessary  to  over-rule  either 
case,  I  should  adhere  to  the  decision  pronounced  in 
the  former  case,  which  seems  to  me  to  furnish  a  more 
reasonable  rule  of  construction  than  Rex  v.  Watson*^  (c)* 
In  Rex  V.  Sudbury  (b)  some  freemen  did  not  use  the 
pasture,  but  received  payment  from  those  who  did  t 
but  the  number  of  freemen  who  enjoy  can  make  no  dif- 
ference. If  it  be  urged  that  here  the  corporation  re- 
ceive no  money,  still  money  is  paid  to  their  officers* 
The  rate  on  the  corporation  is  the  only  practicable 
rate ;  for  it  is  almost  impossible  to  assess  every  freeman 
in  proportion  to  the  quantity  of  cattle  he  puts  on, 

(a)  5  Mast,  480.  '  (5)  1  jS.  c|-  C.  389i 

(c)  13  East,  15.5. 


Bliss 
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1837.  Bliss  contra.     As  to  the  five  acres  purchased  in 

The  King     ^^^^i  ^he  Corporation  are  clearly  not  occupiers:  they 
against      havc  not  even  a  legal  title ;  and  are  no  more  rateable. 

The 

Mayor,  &c.  of  from  tile  mere  enjoyment  of  pastures  by  certain  of  the 
freemen,  than  they  could  have  been  for  the  enjoyment 
by  such  freemen  of  the  pasturage  on  the  soil  of  the  in- 
dividuals before  the  statute  57  G.  3.  c,  19.  On  the 
other  hand,  all  the  objections  to  rating  the  corporation 
for  the  rest  of  the  land  apply  also  to  the  five  acres. 

As  to  the  other  land,  first,  the  corporation  are  not 
occupiers.  It  is  possible  that  the  statutes  and  the  award 
may  have  made  the  freemen  of  Monk  Ward  tenants  in 
comrfion  of  a  pasture,  and  so  rateable,  according  to  Rex 
V.  Watson  {a)l  The  rule  in  that  case  cannot  be  ques- 
tioned, but  only  its  application.  There  the  burgesses 
were  said  to  be  tenants  in  common  of  a  corporeal  tene* 
ment.  Rex  v.  Churchill  {h)  was  decided,  as  appears 
particularly  by  the  judgment  of  Littledale  J.,  on  the 
ground  that  the  burgesses  had  a  mere  right  of  common, 
and  not  a  primam  vesturam  for  which  they  could  main- 
tain trespass,  and  that  their  right  could  be  prescribed 
for  only  in  the  name  of  the  corporation.  But  here  the 
statute  expressly  confers  on  them  the  enjoyment.  The 
corporation  could  not  let  the  land  to  a  stranger,  nor 
apply  it  to  any  purposes  but  those  to  which  it  is  now 
applied :  and  this  distinguishes  the  case  from  Rex  v. 
Tewkesbury  (c)  and  Rex  v.  Sudbury  (d).  The  repairs  and 
other  acts  done  in  this  case  by  the  corporation  are 
prima  facie  acts  of  occupation ;  but  they  are  explained 
by  the  necessity  of  the  joint  occupiers  submitting  to  some 
regulation!    This  was  done  before  the  statutes  passed, 

(a)  5  East,  480.  (b)  4  B.  ^-  C.  750. 

(c)  13  East,  155.  (d)  I  B.  <^  a  389. 

at 
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York. 


at  which  time  it  cannot  be  pretended  that  the  corpo-  1837. 
ration  were  occupiers.  '  ~ 

^  ^  The  King 

Secondly,  the  corporation  are,  at  any  rate,  not  be-  against 

The 

neficial  occupiers.  Where  a  trustee  receives  profits.  Mayor,  &c  of 
though  not  to  his  own  use,  the  Court  will  not  inquire 
what  he  does  with  them,  but  hold  him  rateable  as  a 
beneficial  occupier  ;  lie^  v.  Tewkesbury  (a),  JRex  v.  Sud- 
bury {h)^  RexY.  Agar{c),  Rex  v.  St,  Giles,  York(d),  But, 
where  no  profits  are  received  at  all,  the  party  is  not 
rated;  as  in  the  case  of  a  charity;  Rex  v.  Waldo  (e),  Rex 
V.  Luke's  Hospital  (g).  Rex  v.  St,  Bartholomew's  the 
Less  (h) ;  or  of  a  meeting-house,  where  the  pews  produce 
no  profit;  Rex  v.  Woodward  {i).  These  decisions  do 
not  rest  on  the  ground  that  the  institutions  in  question 
have  charitable  objects  in  view,  since  the  persons  enjoy- 
ing a  charity  may  be  rateable ;  Rex  v.  Munday  [k\  Rex 
V.  Green  (J) ;  nor  on  the  ground  that  the  occupation  is 
for  a  public  purpose,  unless  the  profits  be  by  law  ex- 
clusively applicable  to  such  purpose,  as  under  acts  of 
parliament ;  Rex  v.  The  Commissioners  of  Salters^  Load 
Sluice  {m)i  Rex  v.  Liverpool  [n).  So  the  occupier  of  an 
exhausted  coal  mine  is  not  rateable ;  Rex  v.  Bedworth  [o). 
And  even  where  profits  accrue  to  individuals,  if  they 
simply  go  to  repay  them  for  management,  such  indi- 
viduals are  not  rateable  in  respect  thereof;  for  the 
expenses  of  such  management,  and  all  charges  incident 
to  the  occupation,  must  be  allowed  as  a  deduction  from 


(a)  13  East,  155.  (6)  1  5.  ^  C.  389. 

(c)  14  East,  256.  (d)  3  B.  4;  Ad.  573. 

(e)  Ca/rf.  358.  {g)  S^wr.  1053. 

(Ji)  4  Bur.  2435.  (i)  5  T.  R.  79. 

{k)  1  East,  584.  (/)  9  B.  8^  C.  203. 

(m)  4  T.  R.  730.  (w)  7  B.  4;  C.  61. 
(o)  8  East,  387. 

Vol.  VL  F  f  the 
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1837*      the  profits  ;  Rex  v.  Joddrell  {a)^  Bex  v.  Adames  (6),  and 
the  cases  there  referred  to.   In  many  of  the  cases  of  ex- 

TheKiNG  .       .  ^ 

against  emption  just  cited,  there  was  a  profit  expended  upon 
Mayor,  &c.  of  the  servants,  &c.,  necessary  for  the  management  of  the 
property.  Now  here  the  corporation  receive  no  profits, 
either  for  themselves  or  others,  falling  within  the  rule 
of  deduction  ;  nothing  comes  to  their  hands ;  nor  have 
they  the  power  of  determining  who  is  to  enjoy  the  land. 
The  profits  are  not  even  distributed  among  all  the 
freemen;  but  only  among  those  of  a  particular  ward. 
These  circumstances  distinguish  the  case  from  Rex  v. 
Tewkesbury  {c)  and  Rex  v.  Sudbury  {d).  And  the  pay- 
ments made  are  not  in  the  nature  of  profits  accruing  to 
the  corporation,  but  are  customary  contributions  by  the 
parties  enjoying  the  common,  paid  for  the  management 
of  the  property,  under  municipal  regulations.  They 
are  not  made  in  respect  of  the  title  of  the  corporation 
to  the  land.  The  same  payments  are  made  in  other 
wards,  where  no  rateable  property  in  the  corporation  is 
pretended,  and  were  made  in  this  ward  before  the  cor- 
poration had  any  title,  legal  or  other,  to  the  land.  As 
for  the  balance  of  1826,  above  the  expense  of  manage- 
ment, that  was  not  a  profit  to  the  corporation.  It  was 
laid  out  in  land  which  has  been  applied  like  the  rest,  and 
not  to  the  purposes  of  the  corporation :  this  proves  that, 
even  if,  from  the  excess  of  payment  above  expenditure, 
there  was  a  beneficial  occupation  by  some  one,  there  was 
none  by  the  corporation.  It  seems,  however,  that  the  cre- 
ating and  expending  such  a  balance  was  an  unauthorised 
act  altogether :  at  any  rate  it  cannot  make  the  cor- 
poration beneficial  occupiers  in  1834.    Even  if  the  pay- 

(a)  1  B.  ^  Ad.  403.  (b)  4B.^  Ad.  61. 

(c)  13  East,  155.  {d)  I  B.  8f  C.  389. 

ments 
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ments  do  constitute  a  beneficial  occupation  by  the  1837. 
corporation,  the  assessment  must  be  only  on  50Z.,  the 

^  ^      _  The  King 

present  annual  payment.    There  is,  in  some  years,  a  against 

The 

balance  in  favour  of  the  pasture  masters,  but  the  average  Mayor,  &c. 
excess  is  the  criterion  of  rateability ;  Rex  v.  The  Hull  "^o^*^- 
Dock  Company  {a).    Here  a  permanent  surplus  cannot 
arise ;  for,  in  the  event  of  a  surplus,  the  head-money 
must  be  reduced,  by  the  custom. 

A  consideration  of  the  second  point  in  the  case,  the 
question  of  amount,  will  shew  the  impossibility  of  rating 
the  corporation  at  all.  If  they  be  rated,  the  diminution 
in  their  profits,  from  the  exclusive  right  of  the  bur- 
gesses, must  be  allowed  as  a  deduction  from  the  annual 
value ;  as  a  lord  of  a  manor  is  entitled  to  deduct  from 
the  annual  value  of  the  waste  the  diminution  arising 
from  the  tenants'  right  of  common.  Then  no  value 
will  remain.  It  is  as  if  the  tenants  of  a  manor  had 
the  exclusive  right  of  common,  to  the  exclusion  of 
the  lord  as  well  as  others ;  Kempe  v.  Spence  (b)  and 
Lord  Bute  v.  Grindall  (c)  illustrate  this.  By  the 
rule  in  Rex  v.  Lower  Mitton  [d],  and  cases  of  the  same 
class,  the  proper  amount  is  what  a  tenant  would  give  after 
making  necessary  deductions.  Here  no  one  would  give 
any  rent  at  all  to  the  corporation  for  the  land,  subject  to 
this  right  of  the  freemen  of  Monk  Ward,  The  payments, 
if  demisable  at  all  with  the  land  (which  they  are  not,  for 
they  are  a  mere  custom,  which  is  not  demisable),  would 
be  of  no  value  to  a  tenant,  since  they  only  meet  the 
expences.  {Williams  J.  Here  is  a  property  of  some 
value.    Must  you  not  shew  who  is  rateable  for  it  ?] 

(a)  oM.  ^  S.  394.  (6)  2  W.  Bl.  1244. 

(c)  1  T.  R,  338.  (rf)  QB.^C,  810. 

F  f  2  Property 
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1837.      Property  is  not  rateable  per  se :  the  occupiers  are 
The  King    ^^^^^^^^     respect  of  their  beneficial  occupation, 
^^^^''^^f  Cur.adv.vulL 

The 
Mayor,  &c.  of 

Lord  Denman  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  as  to  the  allotment, 
the  value,  and  the  enjoyment  of  the  property,  his 
lordship  said, — 

It  must  be  observed,  therefore,  in  passing,  that  there 
exists,  in  this  case,  property  clearly  rateable  in  its  nature ; 
although  it  may  still  turn  out,  upon  the  further  examin- 
ation of  the  case,  either  that  no  person  is  rateable,  or, 
as  has  been  contended,  that,  at  all  events,  the  mayor  and 
commonalty  are  not  rateable. 

It  further  appears  from  the  statement  that,  for  the 
regulation  of  the  rights  of  the  freemen  of  Monk  Ward, 
officers  are  appointed  at  the  vi^ardmote  of  the  mayor 
and  aldermen,  called  pasture  masters,  who  are  them- 
selves subject  to  other  officers,  called  wardens,  of  whom 
the  lord  mayor  is  always  one,  the  rest  being  alder- 
men. Then  follows  the  statement,  upon  which  the 
whole  question  turns,  that  the  said  mayor  and  com- 
monalty receive  no  money  on  account  of  the  said  stray, 
nor  turn  any  cattle  thereon,  nor  derive  any  benefit  in 
their  corporate  capacity,  nor  in  any  other  manner, 
except  as  any  of  them  may  be  entitled  as  such  freemen 
of  Monk  Ward  as  aforesaid. 

Founded  upon  this  statement,  the  argument  addressed 
to  us  has  been  that,  whatever  may  be  the  case  with  the 
individuals  deriving  benefit  from  turning  cattle  on  the 
lands  in  question,  the  corporation  is  not  rateable.  And, 
in  support  of  it,  various  cases  have  been  cited,  which, 

whether 
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whether  distinguishable  from  the  present  or  not  (we  1837. 
think,  they  are),  furnish  instances  of  exemption  from 

The  King 

rateability.    The  cases  referred  to  were  Rex  v.  St.  Luke's  against 

The 

Hospital  (a),  Rex  v.  Field  (b),  Rex  v.  St,  Bartholomew's  Mayor,  &c.  of 

the  Less  (c),  Rex  v,  Waldo  (d),  Lord  Amherst  v.  Lord 

Sommers  (f),  Rex  v.  The  Commissioners  of  Salter^  Load 

Sluice  (g) :  to  which  latter  might  have  been  added 

Rex  V.  Sculcoates  (k),  Rex  v.  Liverpool  [i\  and  Rex  v. 

The  Trustees  of  the  River  Weaver  Navigation,  in  a  note 

to  the  same  case  {k). 

Of  these  cases,  the  last  mentioned  seems  to  have  the 
strongest  bearing  upon  the  present;  the  others  very 
slightly,  if  at  all,  resembling  it.  The  hospitals  and  the 
charitable  institutions,  which  were  the  subjects  of  con- 
sideration in  the  cases  first  alluded  to,  are  wholly  dis- 
tinguishable from  one  where,  beyond  dispute,  rateable 
property  is  beneficially  occupied.  In  Rex  v.  St.  Luke's 
Hospital  [a)  and  Rex  v.  Field  (b)  an  attempt  was 
made  to  rate  persons  occupying  apartments  for  the 
purposes  of  the  establishment  in  each  instance  ;  but  the 
attempt  failed,  with  some  warmth  of  expression  on  the 
part  of  Lord  Keni/on  in  the  latter  case,  because,  the 
residence  of  those  persons  being  necessary,  and  there 
being  no  accommodation  beyond  that  necessity,  it  must 
be  considered  on  the  same  footing  as  that  of  the  un- 
happy inmates  in  the  one  case,  and  the  charity-children 
in  the  other.    The  cases  of  Rex  v.  St.  Bartholomew's  the 


(a)  2  Bur.  1053.    S.  C.  1  Bott,  126.  pi.  157.  (6th  ed.). 

(b)  5  T.  R.  587. 

(c)  4  Bur.  2435.    5".  C.  I  Bott,  131.  pi.  161. 

(d)  Cald,  358.    S.  C.  1  Bott,  152.  pi.  182. 

(c)  2  T.  R.  372.  (g)  4  T.  R.  730. 

(A)  12  East,  40.  (i)  7  ^.  §•  C.  61. 

{k)  7  £.  4;  C.  70.  note  (c). 
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1S37.      Less  (a)  and  Rex  v.  Waldo  (b)  fall  under  the  same  con- 
sideration.     In  the   case  of  Lord  Amherst  v.  Lord 

The  KivG 

against      Sommers  {c)  the  only  point  decided  was,  that  the  occu- 

The 

Mayor,  &c.  of  pation  of  property  for  the  public  service  cannot  become 
York.  subject  of  a  rate ;  and  such  was  the  case  there, 

because  the  property  in  question  (stables)  was  applied 
to  the  use  of  a  regiment  of  horse-guards  exclusively, 
the  plaintiff  not  having  had  a  single  horse  kept  in  it.  It 
is  to  be  observed,  however,  that  when,  in  any  case,  the 
accommodations  are  more  than  requisite  for  the  due 
performance  of  public  duty,  such  ea;tra  occupation  is 
rateable ;  JRea:  v.  Terrott  {d).  The  case  of  Rex  v.  The 
Commissioners  of  Salter's  Load  Sluice  {e\  "which,  is  the 
foundation  upon  which  the  others,  above  referred  to, 
rest,  if  this  subject  had  now  for  the  first  time  been  con- 
sidered, might  have  created  some  doubt  in  the  present 
case.  For  it  is  certainly  true  that  Lord  Kenyon^  in  his 
judgment,  and,  indeed,  very  much  as  the  reason  for  it, 
relies  upon  the  fact,  that  the  parties  rated  were  bare 
trustees,  without  any  interest ;  and  he  refers  to  the  case 
of  Rex  V.  St,  Luke^s  Hospital  (g)  as  similar  in  principle. 
The  cases  of  Rex  v.  Liverpool  [h)  and  Rex  v.  The 
Trustees  of  the  River  Weaver  Navigation  {i)  may  be 
considered  as  depending  upon  that  case.  In  Rex  v. 
Sculcoates  (k)  there  was  the  further  difficulty  that  no 
profit  appeared  to  arise  in  the  place  where  the  rate  was 
imposed.  In  these  cases,  however,  the  tolls  or  dues 
received  were,  by  the  acts  of  parliament  in  each  case, 

(a)  A  Bur.  2435.    S.  C.  1  Botty  131.  pi.  161.  (6th  ed.). 
(6)  Cald.  358.    S.  C.  1  Bott,  152.  pi.  182. 

(c)  2  T.  R.  372.  {d)  3  JEast,  506.  (e)  4  T.  R.  730. 

(g)  2  Bur.  1053.    -S*.  C.  1  Bott,  126.  pi.  157. 

(h)  7B.  4;  C.61.  (i)  7  B,     C.  70.  note  (c). 
(k)  12  East,  40. 

'  directly 
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directly  applied  to  certain  specific  purposes,  and  diverted  1837. 
from  the  control    and    manao^ement  of  the  trustees.  37" 

^  The  King 

Neither  the  trustees  nor  any  body  else  derived  any  against 

The 

benefit  fi^om  the  money  received.    They,  therefore,  (the  Mayor,  &c.  of 

.  1      p    1  -1        1    •     -I  York. 

trustees)  m  each  of  those  cases  neither  derived  any 
benefit,  nor  could  be  considered  as  trustees  for  others 
who  did  ;  a  circumstance  which  distinguishes  those  cases 
from  this  now  under  consideration. 

But  if  the  authorities,  to  which  we  have  lastly  been 
referring,  had  borne  more  directly  upon  the  present 
case,  and  had  admitted  of  still  less  distinction,  it  would 
have  been  impossible  to  have  acted  upon  them,  without 
overturning  others  equally  well  considered,  as  we  think, 
and  decided  upon  this  very  subject.  And  we  are 
clearly  of  opinion,  when  we  bear  in  mind  the  import- 
ance of  abiding  by  that  decision,  when  once  made  and 
recognised,  so  that  a  corresponding  practice  may,  pro- 
bably, have  grown  up  through  the  country,  and,  more- 
over, consider  the  ease  and  convenience  of  this  mode  of 
rateing,  when  compared  with  the  assessment  of  the 
individuals  benefited,  that  we  ought  not,  except  under 
the  pressure  of  the  strongest  arguments  and  the  clearest 
reasons,  to  depart  from  what  has  been  decided  and 
done  already.  We  shall,  doubtless,  be  understood  as 
now  alluding  to  the  cases  of  Rea:  v.  Te'wJceshury  [a)  and 
Rex  \,  Sudbury  {h)^  cited  in  the  argument;  and  from 
which,  we  think,  the  present  case  cannot  substantially  be 
distinguished.  In  the  former  case,  the  rate  was  im- 
posed upon  the  trustees  of  the  Severn  Ham,  a  meadow 
in  the  borough  of  Tewkesbury,  over  which,  before  the 
passing  of  an  act  of  48  G.  3.,  the  burgesses,  and  certain 


(a)  ^SEast,  155.  (b)  ]  JB.  |-  C.  389. 
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1.837.      occupiers  within  the  borough,  had  a  right  of  common 
for  a  portion  of  the  year.    By  the  said  act  this  right 

The  King  ^  J  J  h 

against       was  Suspended,  and  the  aftermath,  over  which  the  said 

The 

Mayor,  &c.  of  right  had  been  exercised,  was  vested  in  trustees,  who 
were  empowered  to  let  the  aftermath;  and  they  had 
taken  in  cattle  to  agist,  at  so  much  a  head.  The  profits 
were  to  be  divided  amongst  those  persons  who  would 
have  been  entitled  to  right  of  common  before  the  passing 
of  the  act.  The  trustees,  therefore,  in  that  case,  re- 
ceived no  benefit ;  but  this  Court  held  that  they  were 
properly  rated.  In  the  latter  case  the  rate  was  upon 
the  mayor,  aldermen,  and  burgesses  of  Sudbury,  in 
respect  of  a  piece  of  pasture  land  called  Portman^s 
Croft,  There  also,  as  in  the  present  instance,  the  land 
was  vested  in  the  corporation ;  and  the  enjoyment  of  it 
resembled,  in  many  particulars,  what  takes  place  with 
respect  to  the  land  in  question.  Persons  entitled  to 
turn  on  cattle  paid  a  stipulated  price,  according  to  re- 
gulations from  time  to  time  made,  for  each  head  of 
cattle :  this  payment  was  made  to  the  treasurer  of  the 
corporation ;  and  the  profits,  after  deductions,  were 
distributed  among  poorer  burgesses,  who  had,  but  did 
not,  on  account  of  poverty,  exercise,  a  right  of  depastur- 
ing cattle.  In  that  case,  therefore,  the  trustees  received 
money,  not  for  their  own  use  or  benefit,  but  expressly 
for  the  benefit  of  others.  This  Court,  however,  fully 
approving  of  and  acting  upon  the  authority  of  the  case 
of  Rex  V.  Tewkesbury  (a),  confirmed  the  order  of  ses- 
sions confirming  the  rate  made  upon  the  corporation. 
The  case  of  Rex  v.  Watson  (b)  was  then,  as  it  has  now 
been,  strongly  pressed  in  argument ;  but  it  was  then 

(a)  1 3  East,  155.  (b)  5  East,  480. 

distinguished. 
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distinguished,  and,  we  think,  properly;  because  in  that       J 837. 
case  (Rex  v.  Watson)  the  decision  proceeded  upon  the 

The  King 

ground  that  the  temporary  ownership  seemed  to  have  against 
been  given  up  to  the  three  persons  mentioned  in  that  Mayor,  &c.  of 
case,  and  that,  therefore,  they  were  properly  rateable 
as  the  exclusive  occupiers  of  a  certain  portion  of  the 
land. 

The  occupation  of  the  appellants,  though  not  the 
same  precisely,  is  similar  to  that  in  the  two  cases  cited. 
The  pasture  masters  are  appointed  at  a  court  of  the 
mayor  and  aldermen.  The  wardens  are  the  mayor 
and  three  aldermen.  The  pasture  masters  regulate 
the  enjoyment  of  the  stray,  and  direct  the  repairs  of 
bridges,  gates,  and  the  like.  They  hire  a  herdsman, 
and  have  paid  the  poor-rate  for  the  house  in  which  he 
lived.  It  also  appears  that,  during  the  time  that  the 
stray  or  part  of  it  was  let  to  tenants,  such  tenants  were 
assessed  to  the  poor-rate,  and  the  same  was  paid  by  the 
pasture  masters. 

Upon  the  whole,  we  are  of  opinion  that  the  mayor 
and  commonalty  of  the  city  of  York  are  properly  rated 
for  the  relief  of  the  poor  of  the  township  of  Heworth, 
within  which  the  lands  lie,  except  (as  before  mentioned) 
the  five  acres  mentioned  in  the  case,  which  are  not, 
like  the  rest,  vested  in  the  corporation,  and  from  an 
assessment  upon  which  they  ought  to  be  relieved  by  an 
amendment  of  the  rate  in  that  respect. 

The  question  of  amount  is  entirely  for  the  sessions. 

Order  of  sessions  confirmed. 
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Monday,  IN  THE  EXCHEQUER  CHAMBER. 

February  6th. 

(Error  from  the  King's  Bench.) 
Hitchcock  against  Coker. 
Declaration,  in    \  SSUMPSIT.    The  declaration  stated  that,  before 

assumpsit,  that,  XjL 

before  and  at  and  at  the  time  of  making  the  agreement  and  the 

promise^  plaint  promise  of  defendant  thereinafter  mentioned,  the  plaintiff 
gistrand  had^"  ^  druggist,  and  had  taken  defendant  into  his  ser- 
taken  defendant  assistant  in  his  Said  trade,  at  a  certain  annual 

i^ito  his  service  ' 

^n^  ual*'  salary,  upon  condition  (amongst  other  things)  that  de- 
salary,  on  con-  fendant  should  enter  into  and  observe  and  perform  the 

dition  (among 

other  things)  agreement  thereinafter  contained :  that,  in  consideration 

should  enter  of  the  premises,  and  in  performance  of  the  said  con- 

foimTht  agree-  ditiou,  to  wit  on  12th  of  April  1832,  by  a  certain 

mentioned"  agreement  then  made  by  and  between  defendant  of 

that  defendant,  ^^ie  one  part  and  plaintiff  of  the  other,  (after  reciting 

in  consideration  ^  ^  '  ^  ^ 

of  the  premises,  ^jj^t  plaintiff  had  taken  defendant  into  his  service  as  an 

and  in  perform- 
ance of  the       assistant  at  a  certain  annual  salary,  upon  condition, 

an  agreement,  amougst  Other  things,  that  defendant  should  enter  into 

above,^agreed  and  observe  and  perform  the  agreement  thereinafter 

that^  if  de-'^  Contained)  the  defendant  did,  in  and  by  the  said  agree- 

^t'any  time"^"^  meut,  promise  and  agree  to  and  with  the  plaintiff  that, 

thereafter  exer-  defendant  should  at  any  time  thereafter,  directly  or 

cise  the  trade 
or  business  of 

a  chemist  and  druggist  in  the  town  of  T.j  or  within  three  miles  thereof,  defendant  should 
pay  plaintiff  500^.  as  liquidated  damages.  Allegation  of  mutual  promises  to  perform  the 
agreement ;  and  that  defendant  exercised  the  trade  within  T.  Breach,  non-payment  of  5001. 
Verdict  for  plaintiff,  on  non  assumpsit. 

Held,  by  the  Court  of  Exchequer  Chamber  (on  error  from  the  Court  of  K.  B.,  in 
which  judgment  had  been  arrested), 

1.  That  there  was  a  legal  consideration  for  the  contract. 

2.  That  the  Court  could  not  enter  into  the  question,  whether  the  consideration  was  equal 
in  value  to  the  restraint  agreed  to  by  the  defendant. 

3.  That  the  restraint  was  not  shewn  to  be  unreasonable  or  oppressive  by  the  circumstance 
that  its  duration  was  not  limited  to  the  life  of  the  plaintiff,  or  to  the  time  during  which 
he  should  carry  on  the  business. 

Judgment  for  the  plaintiff. 

indirectly. 
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indirectly,  either  in  his  own  name  or  in  the  name  of 
any  other  person,  use,  exercise,  carry  on,  or  follow  the 
trades  or  businesses  of  a  chemist  and  druggist,  or  either 
of  them,  within  the  town  of  Taunton^  in  the  county  of 
Somerset,  or  within  three  miles  thereof,  then  defend- 
ant, his  executors,  &c.,  should  or  would,  on  demand, 
pay  plaintiff,  his  executors,  &c.,  500/.,  as  and  for 
liquidated  damages ;  and  the  said  agreement  being  so 
made  as  aforesaid,  afterwards,  to  wit  on  &c.,  (mutual 
promises  to  perform  the  agreement) :  and,  although  &c. 
(allegation  of  performance  by  plaintiff),  yet  defendant 
hath  not  performed  the  said  agreement  on  his  part,  but, 
on  the  contrary,  afterwards,  and  after  the  making  the 
said  agreement,  to  wit  21st  of  April  1832,  defendant  in 
his  own  name  used  and  exercised,  carried  on  and  fol- 
lowed, the  trades  and  businesses  of  a  chemist  and  druggist 
within  the  said  town  of  T.,  in  the  said  county  of  S., 
contrary  to  the  said  agreement :  and,  although  plaintiff 
afterwards,   to  wit  20th  January  1835,  demanded  of 
defendant  the  said  500/.,  yet  defendant,  not  regarding 
&c.,  hath  not  as  yet  paid  &c.    Plea,  non  assumpsit. 

On  the  trial,  before  Gurnet/  B.,  at  the  Somersetshire 
Spring  assizes,  1835,  the  jury,  by  agreement  of  the 
parties,  found  a  verdict  for  the  plaintiff,  assessing  the 
actual  damages  at  500/.,  whether  the  500/.  in  the  agree- 
ment mentioned  was  to  be  considered  as  liquidated 
damages  or  a  penal  sum.  In  Easter  term,  1835,  Erie 
obtained  a  rule,  in  the  Court  of  King's  Bench,  to  shew 
cause  why  judgment  should  not  be  arrested. 

Bompas  Serjt.  and  Crowder  shewed  cause  in  Easter 
term  last  {a).    The  agreement  recites  that  the  plaintiff 

(a)  April  30,  1836,  before  Lord  Zfenman  C.  J.,  LittMale,  Patteson, 
and  Coleridge  Js. 

had 
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1837>      had  taken  the  defendant  in  consideration  of  his  per- 
forminff  the  agreement:  and  then  there  are  mutual 

Hitchcock  ^  ^ 

against       promiscs  to  perform,  which  are  the  consideration  for 

COKER. 

each  other.  The  promise  alleged  in  the  declaration 
to  be  broken  is,  therefore,  on  the  whole,  upon  an  ex- 
ecutory consideration.  It  is  not  as  if  the  defendant 
had  promised  in  consideration  of  the  plaintiff  having 
taken  him.  The  general  question  is,  whether  the 
restraint  of  trade  here  be  larger  than  the  law  will 
sanction.  Some  cases  are  collected  in  Com,  Dig, 
Trade  (T)  3.),  and  in  note  (1)  to  Hurdocke  \,  Black- 
lo^iSoe  {a).  The  leading  case  is  Mitchel  v.  Reynolds  (b). 
There  a  bond  not  to  carry  on  the  trade  of  a  baker 
within  a  parish  was  held  good ;  and  Parker  C.  J.  said 
that,  whether  by  promises  or  bond,  a  general  restraint 
was  bad,  but  a  restraint  as  to  a  particular  place  good,  if 
there  appeared  a  sufficient  consideration.  Many  pa- 
rishes are  larger  than  the  space  to  which  the  present 
contract  extends.  In  WicJcens  v.  Evans  {c)  parties 
mutually  agreed  to  abstain  from  interfering  with  each 
other  in  large  districts  of  England^  and  it  was  held  good. 
In  Horner  v.  Grams  {d)  an  agreement  not  to  practise 
as  a  dentist  within  100  miles  of  York,  without  the 
plaintiff's  consent,  while  the  plaintiff  should  be  prac- 
tising as  a  dentist,  was  held  bad,  on  the  ground  that  the 
restraint  was  larger  than  was  needed  for  the  plaintiff's 
protection.  {^Coleridge  J.  Here  the  agreement  restrains 
the  defendant,  though  the  plaintiff  should  leave  the 
place,  or  quit  practice,  or  die.]  The  agreement  would 
probably  be  construed  as  a  personal  contract,  expiring 

(a)  2  Wms.  Saund.  156. 

(6)  1  P.  Wms.  181.    See  notes  on  S.  C.  in  1  Smith's  Leading  Cases, 
p.  181. 

(c)  sr.  4;  J,  318.  (d)  7  Bing.  735. 
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with  the  lives  of  the  parties.     Besides,  the  plaintiff  1837. 
miffht  choose  to  bargain  for  a  restraint  enabling  him 
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to  sell  his  practice,  or  to  bequeath  it.  Many  of  the  against 
agreements  which  have  been  held  good  were  in  this 
form.  In  Davis  y.  Mason  (a)  a  bond  conditioned  that 
the  defendant,  who  had  been  taken  as  assistant  to  the 
plaintiff,  a  surgeon  and  apothecary,  should  not  practise 
within  ten  miles  of  Thetford,  was  held  good.  There  the 
consideration  was  like  that  in  the  present  case,  even  if  it 
be  held  executed.  In  that  case  there  was  no  limit- 
ation of  the  contract  to  the  duration  of  the  plaintiff's 
practice  or  life :  and  there  was  none  such  in  Chesman 
V.  Nainhy  (b),  or  in  Hai/ward  v.  Young  (c)  where  the  re- 
straint extended  over  twenty  miles.  In  Young  v.  Tim- 
mins  [d)  the  restraint  was  held  to  be  bad,  as  being  without 
adequate  consideration,  the  one  party  being  restrained 
from  working  without  the  consent  of  the  other,  who 
was  not  bound  to  find  work,  and  was  expressly  allowed 
to  employ  others,  and  rescind  the  agreement  at  three 
months'  notice.  When  it  is  said  that  there  must  be 
adequate  consideration,  it  is  not  meant  that  the  Court 
will  inquire  whether  the  party  submitting  to  the  restraint 
made  a  judicious  contract.  There  must  be  a  legal  con- 
sideration to  support  the  promise ;  and  the  cases  decide 
that  the  taking  into  service  is  such.  In  Mitchel  v. 
Reynolds  [e)  one  test  put  is  the  advantage  to  the 
party  who  imposes  the  restraint.  In  Homer  v.  AsJiford[g) 
it  was  held  sufficient,  on  general  demurrer,  that  the 
declaration  stated  the  covenant  to  be  "  for  the  consider- 

(a)  5  r.  R.  118. 

{h)  2  Str.  739.  S.  C.  2  Ld.  Raym.  1456.  S.  C.  in  Error,  in  Dom.  Proc. 
1  Bro.  P.  C.  234.  (2d  ed.). 

(c)  2  Chitt.  407.  (d)  1  C.  ^  J.  331.  -S".  C.  1  Ti/rwh.  226. 

(e)  IP.  r.  190,  191,  192.  (g)  3  Bing.  322. 
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ations  therein  mentioned."  This  shews  that  the  mag- 
nitude of  the  consideration  moving  the  party  promising  is 
not  to  be  weighed  by  the  Court,  if  there  be  some  legal 
consideration. 

Erie  and  Kinglake  contra.  No  consideration  appears 
for  the  agreement  itself,  except  that  the  plaintiff  had 
taken  the  defendant  into  his  service :  that  is  an  ex- 
ecuted consideration,  and  without  a  request.  Mutual 
promises  form  a  good  consideration,  where  the  agree- 
ment itself  is  good ;  but,  according  to  the  cases,  an 
agreement  in  restraint  of  trade  must  itself  be  upon 
good  consideration.  It  makes  no  difference  that  the 
agreement  states  the  plaintiff  to  have  taken  the  de- 
fendant on  condition  that  the  latter  would  perform  an 
agreement  not  then  existing.  But,  independently  of 
this  objection,  there  is  no  consideration  unless  the 
plaintiff  part  with,  or  the  defendant  receive,  some  ad- 
vantage. Here  the  plaintiff  is  bound  to  nothing,  and 
the  defendant  gets  nothing.  At  all  events  the  consider- 
ation is  not  adequate  to  the  restraint.  In  Mitchel  v. 
Reynolds  (a)  Parker  C.  J.  says,  "  Where  a  contract  for 
restraint  of  trade  appears  to  be  made  upon  a  good  and 
adequate  consideration,  so  as  to  make  it  a  proper  and 
useful  contract^  it  is  good."  In  Gale  v.  Reed  (b)  Lord 
Ellenborough  says,  The  restraint  on  one  side  meant  to 
to  be  enforced  should  in  reason  be  coextensive  only 
with  the  benefits  meant  to  be  enjoyed  on  the  other;" 
and  he  adds  that  the  Courts  will  so  construe  the  agree- 
ments as  to  make,  if  possible,  the  benefits  coextensive. 
Therefore  a  mere  technical  consideration  is  not  enough. 
In  an  Anonymous  case  in  Moore  (c),  it  was  held  that  no 

(a)  1  P.  W.  186.         (6)  8£a5^,86.         (c)  Moore,  115.  pi.  259> 
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action  lay  on  a  bond,  by  an  apprentice  of  a  mercer  of  1837. 
'Nottingham  to  his  master,  not  to  exercise  the  trade  in 
'Nottingham  for  four  years.  In  another  Anonymous  {a)  against 
case  in  the  same  book,  a  bond  conditioned  not  to 
exercise  the  trade  of  a  blacksmith  in  South  Mims 
was  held  bad.  No  consideration  appeared  in  these 
cases ;  and  the  Court  presumed  none,  though  the 
contracts  were  under  seal.  In  Chesman  v.  Nainby  {h) 
the  Court  thought  there  was  ground  for  inferring  a 
covenant  to  instruct  for  three  years.  In  Horner  v. 
Graves  (c)  the  Court  adverted  to  the  question  of  the 
slenderness  of  consideration  as  a  proper  test,  though  the 
decision  was  principally  on  another  point.  Further,  an 
agreement  of  this  sort,  to  be  good,  must  not  be  oppres- 
sive ;  which  it  is,  if  it  impose  a  restraint  greater  than  is 
necessary  for  the  plaintiff's  protection  (d).  Here  the 
time  during  which  the  defendant  is  restrained  is  longer 
than  the  plaintiff  can  require,  inasmuch  as  it  is  not  put 
an  end  to  by  the  plaintiff's  death  or  retirement  from 
business.  Suppositions  have  been  made  for  the  plain- 
tiff, upon  which  it  might  possibly  be  for  his  benefit 
that  the  restraint  should  not  be  put  an  end  to  by  his 
own  death  or  ceasing  to  carry  on  the  business:  but 
the  restraint  is  general,  and  will,  if  the  agreement  be 
upheld,  operate  whether  those  suppositions  be  verified 
or  not.  The  objections  hitherto  have  been  made  prin- 
cipally to  the  extent  of  space  to  which  the  contract  ex-  ^ 
tended  :  but  its  duration  is  manifestly  as  much  a  test  of 

(a)  Moore,  242.  pi.  379.    S.  C.  2  Leon,  210. 

{b)  2  Str.  739.    S.  C.  2  Ld.  Raym.  1456.        C,  in  Error,  in  Bom. 
Proc,  1  Bro,  P.  C.  234.  (2d  ed.). 
(c)  7Bing.735. 

{d)  Per  Curiam,  in  Horner  v.  Graves,  7  Bing,  743. 

its 
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1837.      its  reasonableness.    In  Davis  v.  Mason  {a)  and  Homer  v. 

Ashford  lb)  the  duration  was  limited  to  fourteen  years  : 

Hitchcock  u         \  r  j 

in  Mitchel  v,  Reynolds  (c)  to  five.  It  does  not  appear 
whether  there  was  a  limit  in  Hayward  v.  Young  [d). 
If  the  agreement  here  be  construed  as  limited  to  the 
time  during  which  the  defendant  should  remain  in  the 
plaintiff's  service,  the  declaration  is  bad,  for  want  of  an 
allegation  that  the  defendant  was  still  in  the  service. 
So  if  it  be  construed  as  limited  to  the  life  of  the  plain- 
tiff, or  his  carrying  on  trade  by  himself  or  his  executors 
or  assigns,  the  corresponding  allegations  are  wanting. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.,  in  Trinity  term  last  [May  25th), 
delivered  the  judgment  of  the  Court  of  King's  Bench. 
After  stating  the  nature  of  the  motion,  his  Lordship 
said. 

Some  minor  objections  were  taken  to  the  declaration, 
which  it  is  unnecessary  to  notice,  as  we  are  of  opinion 
that  the  agreement  itself  is  illegal. 

The  law  upon  this  subject  has  been  settled  by  a 
series  of  decisions,  from  Mitchel  v.  Reynolds  {c)  to 
Horner  v.  Graves  [e] ;  viz.  that  an  agreement  for  a  par- 
tial and  reasonable  restraint  of  trade  upon  an  adequate 
consideration  is  binding,  but  that  an  agreement  for 
general  restraint  is  illegal.  What  shall  be  considered 
as  a  reasonable  restraint  was  much  discussed  in  the  case 
of  Horner  v.  Graves  {e) ;  where  the  Chief  Justice  of  the 
Common  Pleas  observed  {g\  "  We  do  not  see  how  a 
better  test  can  be  applied  to  the  question  whether  rea- 

(a)  5  T.  R.MS.  (6)  S  Bing.  323. 

(c)  IP.  jr.  181.  (d)  2  Chit.  407. 

(e)  7  Binff.  735.  (g)  P.  743. 
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straint  is  such  only  as  to  afford  a  fair  protection  to  the 
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interests  of  the  party  in  favour  of  whom  it  is  given,  and  against 
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not  SO  larffe  as  to  interfere  with  the  interests  of  the 
public.  Whatever  restraint  is  larger  than  the  neces- 
sary protection  of  the  party,  can  be  of  no  benefit  to 
either,  it  can  only  be  oppressive ;  and  if  oppressive,  it 
is,  in  the  eye  of  the  law,  unreasonable.  Whatever  is 
injurious  to  the  interests  of  the  public  is  void,  on  the 
grounds  of  public  policy."  It  may  indeed  be  said  that 
all  such  agreements  interfere  in  some  degree  with  the 
public  interest ;  and  great  difficulty  may  attend  the  ap- 
plication of  that  test,  from  the  variety  of  opinions  that 
may  exist  on  the  question  of  interference  with  the  public 
interest  which  the  law  ought  to  permit.  But,  on  the 
other  hand,  it  appears  quite  safe  to  hold  that  the  law 
will  not  enforce  any  agreement  for  curtailing  the  rights 
both  of  the  public  and  the  contracting  party,  without 
its  being  necessary  for  the  protection  of  him  in  whose 
favour  it  is  made. 

In  that  case,  the  question  arose  upon  the  distance  to 
which  the  restraint  extended :  here  it  arises  upon  the 
time.  The  agreement  as  to  time  is  indefinite ;  it  is 
not  limited  to  such  time  as  the  plaintiff  should  carry  on 
business  in  Taunton,  nor  to  any  given  number  of  years, 
nor  even  to  the  life  of  the  plaintiff :  but  it  attaches  to 
the  defendant  so  long  as  he  lives,  although  the  plaintiff 
may  have  left  Taunton,  or  parted  with  his  business,  or 
be  dead.  None  of  the  cases  in  the  books  turn  upon 
this  question ;  it  is  indeed  alluded  to  in  Chesman  v. 
Nainhy  (a) ;  and  the  counsel  for  the  plaintiff  below,  ar- 

(a)  2  Str.  739.    5.  C.  2  Ld.  Itaynu  1456.    S.  C.  in  Error,  in  Dom, 
Troc.  1  Br.  P.  C.  234,  (2d  ed.). 
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guendo,  seems  to  admit  that  the  bond  on  which  that  ac- 
tion was  brought  could  not  be  put  in  force  for  a  breach 
after  the  death  of  the  obligee :  but  the  breach  was  assigned 
on  another  part  of  the  condition,  and  held  good.  In 
the  present  case,  the  agreement,  not  being  under  seal, 
and  not  being  divisible,  if  bad  in  part,  is  bad  altogether. 
In  the  absence  of  any  authority  establishing  the  validity 
of  an  agreement  thus  indefinite  in  point  of  time,  and 
trying  the  reasonableness  of  it  by  the  test  above  alluded 
to,  we  think  that  the  restraint  is  larger  than  the  neces- 
sary protection  of  the  party  in  favour  of  whom  it  is 
given  requires,  and  that  it  is  therefore  oppressive  and 
unreasonable.  The  consideration  for  this  agreement 
appears  to  have  been  trifling ;  but,  even  if  it  had  been 
much  more  valuable,  the  same  result  would  have  fol- 
lowed.   The  judgment  must  be  arrested. 

Rule  absolute. 

Error  having  been  brought  in  the  Court  of  Ex- 
chequer Chamber,  the  case  was  argued  on  Saturday^ 
Noveynher  26th,  1836,  before  Tindal  C.  J.,  Lord  Abin- 
ger  C.  B.,  Gaselee  and  VaugJian  Js.,  Bolland  and  Alder- 
son  Bs. 

Sir  W,  W.  Follett,  for  the  plaintiff  in  error  (the  plaintiff 
below).  The  plaintiff  was  not  bound  to  take  the  de- 
fendant into  his  service:  his  doing  so,  therefore,  con- 
stitutes a  a'ood  consideration :  the  defendant  has  learned 
the  secrets  of  the  business,  and  has  become  acquainted 
with  the  customers.  The  objection  as  to  the  restraint 
being  larger  than  is  beneficial  to  the  plaintiff  was  for 
the  parties  themselves  to  consider :  but,  in  fact,  it  is  not 
larger.    First,  as  to  the  magnitude  of  the  consideration, 
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there  is  here  a  full  consideration  in  fact:  but  it  is  neces-  1837. 
sary  only  that  there  should  be  a  consideration  capable 

^  .  Hitchcock 

of  legally  supporting  an  agreement:  the  magnitude  of  against 
its  value,  provided  there  be  a  legal  value,  the  Court 
cannot  consider.  This  is  all  that  the  dicta  to  be  found 
(for  instance)  in  Mitchel  v.  Reynolds  (a),  Horner  v. 
Graves  {b\  Davis  v.  Mason  {c\  Gale  v.  Reed  (d)^  and 
Young  V.  Timmins  [e)  can  mean.  [_Alderson  B.  If  the  con- 
sideration were  so  small  as  to  be  colourable,  the  agree- 
ment would  be  bad.]  That  is  the  full  extent  to  which 
the  dicta  can  be  held  properly  to  go.  The  language 
which  has  been  supposed  to  touch  upon  the  amount  of 
consideration  had  reference  to  the  cases  of  bonds,  where 
no  consideration  at  all  appeared,  as  in  the  case  of  the  dyer 
who  gave  a  bond  without  consideration  {g).  In  Horner 
V.  Graves  (b)  the  amount  of  consideration  was  not  the 
ground  of  decision.  Secondly,  the  extent  of  the  re- 
straint is  reasonable.  In  Horner  v.  Graves  {h)  the  re- 
striction was  thought  to  extend  to  a  distance  which 
could  not  be  of  any  benefit  to  the  plaintiff.  [Lord 
Abinger  C.  B.  I  should  have  thought  that  both  ques- 
tions were  for  the  jury.]  It  is  difficult  to  see  how  the 
questions  can  be  raised  on  the  record.  In  Bunn  v. 
Guy  {li)  the  restriction  of  an  attorney's  practice  ex- 
tended to  London  and  150  miles  round,  and  yet  was 
held  valid.  Here  the  objection  is  to  the  time.  The 
policy  of  the  English  law  admits  of  restraints  unlimited 

(a)  IP.  r.  181.  \h)  7  Bing.  735. 

(c)  5  r.  E.  118.  {d)  8  East,  80. 

(e)  1  C.  i-  J.  331.    S.  a  1  Tyrivlu  226. 

(g)  Yearh,  Pasck.  2  H,  5.  fol.  5.  B.  pi.  26.  Agreed  to  Per  Ctiriam, 
in  the  Anonymous  Case,  Moore,  242.  pi.  379.  S,  C.  2  Leon.  210. ;  and 
see  in  Mitchel  y.  ReynoldSf  1  P.  W.  193.] 

(Ji)  4  £as?,  190. 
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1837.  as  to  time:  for,  under  the  ancient  corporate  system,  the 
r       "      carrying  on  trades  within  certain  limits  by  any  but  a 
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against  privileged  class  was  often  prohibited  without  any  such 
limitation.  The  restraint  here  does  not  extend  be- 
yond the  defendant's  life.  These  restraints  commonly 
originate  in  contracts  of  service,  in  partnerships,  and  in 
sales  of  good-will.  The  restriction  may  be  unlimited, 
as  to  time,  in  any  of  these  cases.  If  the  plaintiff  had 
sold  the  good-will  to  a  stranger,  could  it  have  been 
unreasonable  that  he  himself  should  have  been  re- 
strained for  life,  without  reference  to  the  vendee's  life, 
since  the  vendee  might  afterwards  wish  to  sell  it  ?  Or 
why  should  not  the  plaintiff  have  the  power  of  bequeath- 
ing it  ?  Good-will  has  been  treated  as  assets  in  the  hands 
of  an  executor  (a).  So,  if  one  partner  quit  a  partnership 
on  terms,  it  is  reasonable  that  he  should  agree,  for  his 
own  life,  not  to  be  a  competitor  with  the  remaining 
partners,  or  any  new  partners  or  assignees.  There  is 
no  authority  for  the  limitation  contended  for,  except  the 
argument  of  counsel  in  Chesman  v.  Namby  (b),  and  the 
apparent  concession  of  the  opposite  counsel,  the  point 
not  being  raised  in  the  cause.  If  it  be  necessary  to 
confine  the  restraint  to  the  plaintiff's  life,  then  a  re- 
straint for  fourteen  years  only,  without  reference  to  the 
life,  would  be  bad :  but  it  was  held  good  in  Davis  v. 
Mason  (c)  and  Homer  v.  AsJiford  (d).  In  Mitchel  v. 
Reynolds  (e)  no  such  limitation  is  laid  down  in  the 
judgment;  and  there  the  contract  was  for  five  years 
generally,  without  reference  to  the  life  of  any  party.  In 

(a)  See  2  Williams  on  Executorst  1178,  note  {p),  pt.  iv.  book  1.  ch.  i. 
(2d  ed.). 

{h)  2  Sir.  743,  744.  (c)  5  T.  JR.  118. 

(d)  3  Jiing.  323.  (e)  1  P.  JT,  181. 
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Sir  John  Leach^  Vice-Chancellor,  enforced  an  agree-  against 
ment  by  a  trader,  upon  selling  a  secret  in  his  trade, 
to  restrain  himself  for  twenty  years  absolutely  from 
the  use  of  such  secret,  and  said  that  he  might  "  restrain 
himself  generally."  The  limitation  as  to  time  might 
have  been  insisted  on  in  Capes  v.  Hutton  [d)^  but  was 
not.  The  reporter's  note  on  Williams  v.  Williams  [e) 
collects  the  cases  as  to  contracts  in  restraint  of  trade, 
but  does  not  mention  the  question  of  duration.  If  the 
want  of  limitation  to  the  life  of  the  plaintiff  render  the 
defendant  liable  to  the  plaintiff's  executors,  that  must 
be  on  the  ground  that  the  restraint  becomes  part  of 
the  plaintiff's  personal  estate :  if  so,  the  contract  is 
not  longer  than  is  beneficial  to  the  plaintiff.  Further, 
the  contract  is  for  the  defendant  to  pay  500/.  if  he 
practise.  The  plaintiff  might,  if  he  pleased,  have  de- 
manded the  sum  absolutely  for  taking  the  defendant 
into  his  service  at  all :  why  then  may  he  not  make  the 
payment  depend  upon  the  defendant's  abstaining  from 
practice  ?  On  a  contract,  shaped  as  this  is,  perhaps  a 
court  of  equity  would  not  restrain  a  party  from  prac- 
tising, but  would  treat  the  agreement  as  simply  a  con- 
dition attached  to  the  payment  of  the  money. 

Erie,  for  the  defendant  in  error  (the  defendant  below). 
First,  contracts  in  restraint  of  trade  are  yoidijprimd facie  : 
but,  where  the  consideration  is  adequate,  it  is  an  ex- 
cepted case,  and  they  are  then  allowed ;  Mitchel  v.  Bey- 
nolds  (g).  Here  there  is  not  such  a  consideration.  The 

(a)  4  Easty  190.  (b)  2  Chitt.  407. 

(c)  1  Sim.  ^  Stu.  74.  (d)  2  Buss.  357. 

(e)  2  Swanst,  254.  {g)  IP,  r.  181. 
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1837.      service  is  paid  for  by  the  salary,  which  must  be  pre- 

^      sumed  to  be  no  more  than  adequate  to  the  service, 
Hitchcock  ^ 

against       and  which  cannot  form  a  consideration  for  the  re- 

CoKERt 

straint.    The  agreement  is  made  after  the  relation  of 
master  and  servant  is  entered  into :  the  consideration 
is  therefore  executed;  and  there  is  no  request.  But, 
supposing  a  legal  consideration  to  exist,  there  is  no 
adequate  one;  this  has  been  always  required  to  take 
the  case  out  of  the  rule  invalidating  such  contracts ; 
and  the  Courts  will  notice  the  adequacy  or  inade- 
quacy.    The  expressions  of  the  Judges  can  be  no 
otherwise  construed.    \_Alderson  B.  referred  to  the  lan- 
guage of  Lord  Kenyon^  in  Davis  v.  Mason  {a).']  There 
the  introduction  is  put  as  a  "  fair "  consideration. 
In  Mitchel  v.  Reynolds  (b)  the  words  of  the  Court  are, 
"  upon  a  good  and  adequate  consideration,  so  as  to 
make  it  a  proper  and  useful  contract."  [Lord^^zw- 
ger  C.  B.    Do  you  say  a  bond  would  be  bad,  if  it  were 
conditioned  for  any  abstinence  from  trade  and  no  con- 
sideration appeared  ?]    The  Court,  in  Mitchel  v.  Rey- 
nolds {c),  say,  in  answer  to  such  a  question,  "  Wherever 
such  contract  stat  indifferenter,  and  for  aught  appears, 
may  be  either  good  or  bad,  the  law  presumes  it  prima 
facie  to  be  bad."    In  the  two  Anonymous  cases  [d)  {e) 
in  Moore,  bonds  were  held  void :  yet,  in  the  technical 
sense,  a  bond  is  presumed  to  be  upon  consideration. 
In  Jelliet  v.  Broad  {g)  a  promise,  for  a  good  consider- 
ation, not  to  trade  in  a  particular  place,  was  upheld ; 
but  Leggate  v.  Batchelour  (g)  was  there  cited  and  ap- 
proved of,  in  which  a  bond  on  a  condition  not  to 
trade  in  Canterbury  or  Rochester  for  four  years,  no 

(a)  5  T.  R.  120.  (i)  1  P.  186. 

(c)  1  P.  W.  192.  (d)  Moore,  115.  pi.  259. 

{e)  Moore,  242,  pi  379,  S.  C.  2  Leon,  210,    {g)  Noy,9S. 
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consideration  appearing,  was  held  bad.  [^Alderson  B.  1837, 
In  Jelliet  v.  Broad  (a)  the  consideration  was  the  sale  of 

^    '  HiTCHCOC 

goods  for  200/. :  it  might  be  argued  that  the  goods  were  against 

COKER. 

to  be  presumed  worth  the  money.]  Prugnell  v.  Gosse  {h) 
seems  to  shew  that  the  adequacy  of  the  consideration  must 
be  discussed.  In  Young  v.  Timmins  (c)  the  judgment 
turned  entirely  on  the  question  of  adequacy  of  consider- 
ation :  there  was  a  clear  technical  consideration,  yet  the 
contract  was  held  bad.  \_Alderson  B.  One  party  had 
the  power  to  determine  the  contract,  so  that  he  gave  up 
nothing :  here  there  is  an  annual  salary,  which  implies 
at  least  a  contract  for  a  year.]  It  does  not  appear  that 
the  plaintiff  could  not  discharge  the  defendant ;  nor  that 
the  defendant  was  still  in  the  plaintiff's  service  when 
he  signed  the  agreement.  In  Gale  v.  Reed{d)  Lord 
Ellenborough  enquires,  whether  the  consideration  be 
adequate,"  whether  "  the  restraint  on  one  side "  be 
co-extensive  only  with  the  benefits  meant  to  be  enjoyed 
on  the  other,"  whether  "  the  compensation  and  restraint" 
be  "  commensurate  with  each  other."  So  in  CJiesman  v. 
Nainby  {e)  the  question  is  discussed  on  the  commen- 
surability  of  the  consideration  with  the  restraint.  The 
same  criterion  was  recognised  in  Horner  v.  Graves  [g). 
Assuming,  then,  that  principle,  it  cannot  be  said  that 
the  being  taken  into  service  at  an  annual  salary,  at  a 
time  past,  is  a  consideration  adequate  to  a  promise  by 
a  party  to  abstain  during  his  whole  life  from  exercising 
the  business  in  the  prescribed  limits.  Secondly,  the 
restraint  is  more  than  is  necessary  for  the  plaintiff's 
protection.     It  is  said  that  the  plaintiff  may  wish 

(a)  iVby,  98.  {h)  Aleyn,61. 

(c)  1  C.  §•  J.  S31.    S.  C.  1  Tyrwh.  226.  {d)  8  East,  80. 

(e)  2  Str,  739.    S.  C.  2  Ld.  JRaym.  1456.  S.  C.  in  Error,  in  Dom. 
Proc.  1  Br,  P.  C.  234.  (2d  ed.)- 
(g)  7  Mng,  735. 
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1837.  to  sell  or  bequeath:  but  nothing  of  that  kind  ap- 
pears :  and,  on  that  supposition,  the  contract  should 

Hitchcock 

against  still  have  been  limited  to  such  time  as  the  plaintiff,  or 
his  executors,  administrators,  or  assigns,  should  carry 
on  the  business. 

Sir  W»  W,  Follettf  in  reply.  There  are  many  expres- 
sions which  at  first  sight  appear  to  warrant  the  argument 
that  the  Court  will  measure  the  adequacy  of  the  con- 
sideration to  the  restraint;  but  no  decision  has  turned 
upon  the  degree.  In  Prugnell  v.  Gosse  {a)  the  words 
are,  "  no  consideration,"  and  "  a  consideration."  Far- 
her  C.  J.  clearly  speaks  only  of  technical  adeqaucy  in 
Mitchel  V.  Beynolds  (b) ;  yet  he  uses  the  word  "  ade- 
quate," which  is  the  expression  of  the  Judges,  in  Young 
V.  Timmins  {c\  insisted  on  here  for  the  defendant.  In 
WicJcens  v.  Evans  (d)  HuUocJc  B.  uses  the  words,  "  suf- 
ficient consideration,"  but  afterwards  "  no  consider- 
ation," which  shews  that  the  technical  sufficiency  was 
meant.  The  expression  of  the  Court  in  Horner  v. 
Graves  {e)  is  "  good  and  sufficient."  It  is  said  that 
the  plaintiff  might  discharge  the  defendant:  but  in 
Davis  V.  Mason  (g)  such  a  discharge  was  admitted  on 
the  record.  As  to  the  technical  objections  to  the  con- 
sideration, the  original  agreement,  at  the  commencement 
of  the  service,  clearly  is  that  the  plaintiff  shall  take  the 
defendant  into  service,  and  that  the  defendant  shall  pro- 
mise :  the  agreement  is  afterwards  reduced  into  writing. 
[Lord  Abinger  C.  B.  Suppose  the  plaintiff  to  die  with- 
out assigning  the  business  :  who  is  to  sue  ?J  The  ex- 
ecutors, if  any  action  would  lie. 

Cur,  adv.  vulU 

{a)  Aleyn,ei.  (b)  IP.  W.  185,  186. 

(c)  1  C.  ^  J.  331.    S,  a  1  Tyrwh  226.       {d)  3  F.  §•  J.  318. 
{e)  7  £in^.  133.  (g)  5  T,  M.  118. 
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TiNDAL  C.  J.  on  this  day  delivered  the  judgment  of 
the  Court. 

The  ground  upon  which  the  Court  of  King's  Bench 
held,  after  a  verdict  obtained  by  the  plaintiff  in  this  case, 
that  the  judgment  of  that  Court  ought  to  be  arrested, 
was,  that  the  agreement  set  out  upon  the  record,  and 
upon  which  the  action  was  brought,  was  void  in  law, 
being  an  agreement  in  unreasonable  restraint  of  trade. 
For,  although  the  inadequacy  of  the  consideration,  upon 
which  the  agreement  was  entered  into,  was  urged  in 
argument  as  one  reason  for  holding  the  agreement  to  be 
void, — and,  in  the  delivering  the  opinion  of  the  Court, 
some  reference  was  made  to  that  objection, — yet  it  is 
manifest  that  it  formed  no  part  of  the  ground  upon 
which  the  Court  refused  to  give  their  judgment  in  favour 
of  the  plaintiff. 

The  consideration  for  the  agreement  in  question 
appears  to  have  been,  the  receiving  of  the  defendant  into 
the  service  of  the  plaintiff  as  an  assistant  in  his  trade  or 
business  of  a  chemist  and  druggist,  at  a  certain  annual 
salary.  And  the  agreement,  on  the  part  of  the 
defendant,  founded  upon  such  consideration,  is  that,  if 
he  should  at  atiy  time  thereafter,  directly  or  indirectly, 
in  his  own  name  or  that  of  any  other  person,  exercise 
the  trade  or  business  of  a  chemist  and  druggist  within 
the  town  of  Taunton^  in  the  County  of  Somerset^  or  within 
three  miles  thereof,  then  that  the  defendant  should,  on 
demand,  pay  to  the  plaintiff,  his  executors,  administrators 
or  assigns,  the  full  sum  of  500/.  as  and  for  liquidated 
damages. 

The  ground  upon  which  the  Court  below  has  held 
this  restraint  of  the  defendant  to  be  unreasonable  is  that 
it  operates  more  largely  than  the  benefit  or  protection 

of 
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1837.      of  the  plaintiff  can  possibly  require ;  that  it  is  indefinite 
in  point  of  time,  beinff  neither  limited  to  the  plaintiff's 

Hitchcock         ^  °  ^ 

against      Continuing  to  carry  on  his  business  at  Taunton,  nor  even 

CoKER. 

to  the  term  of  his  life.  We  agree  in  the  general  prin- 
ciple adopted  by  the  Court,  that,  where  the  restraint  of 
a  party  from  carrying  on  a  trade  is  larger  and  wider 
than  the  protection  of  the  party  with  whom  the  contract 
is  made  can  possibly  require,  such  restraint  must  be 
considered  as  unreasonable  in  law,  and  the  contract  which 
would  enforce  it  must  be  therefore  void.  But  the 
difficulty  we  feel  is  in  the  application  of  that  principle 
to  the  case  before  us.  Where  the  question  turns  upon 
the  reasonableness  or  unreasonableness  of  the  restriction 
of  the  party  from  carrying  on  trade  or  business  within  a 
certain  space  or  district,  the  answer  may  depend  upon 
various  circumstances  that  may  be  brought  to  bear  upon 
it,  such  as  the  nature  of  the  trade  or  profession,  the 
populousness  of  the  neighbourhood,  the  mode  in  which 
the  trade  or  profession  is  usually  carried  on ;  with  the 
knowledge  of  which,  and  other  circumstances,  a  judgment 
may  be  formed  whether  the  restriction  is  wider  than  the 
protection  of  the  party  can  reasonably  require.  But 
with  respect  to  the  duration  of  the  restriction  the  case  is 
different.  The  good-will  of  a  trade  is  a  subject  of  value 
and  price.  It  may  be  sold,  bequeathed,  or  become  assets 
in  the  hands  of  the  personal  representative  of  a  trader. 
And,  if  the  restriction  as  to  time  is  to  be  held  to  be 
illegal,  if  extended  beyond  the  period  of  the  party  by 
himself  carrying  on  the  trade,  the  value  of  such  good  will, 
considered  in  those  various  points  of  view,  is  altogether 
destroyed.  If,  therefore,  it  is  not  unreasonable,  as  un- 
,  doubtedly  it  is  not,  to  prevent  a  servant  from  entering 
into  the  same  trade  in  the  same  town  in  which  his  master 
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lives,  so  long  as  the  master  carries  on  the  trade  there,  1837. 
we  cannot  think  it  unreasonable  that  the  restraint  should  „ 

HiTCHCOC 

be  carried  further,  and  should  be  allowed  to  continue,  if  against 

COKSR. 

the  master  sells  the  trade,  or  bequeaths  it,  or  it  becomes 
the  property  of  his  personal  representative ;  that  is,  if  it 
is  reasonable  that  the  master  should  by  an  agreement 
secure  himself  from  a  diminution  of  the  annual  profits  of 
his  trade,  it  does  not  appear  to  us  unreasonable  that  the 
restriction  should  go  so  far  as  to  secure  to  the  master 
the  enjoyment  of  the  price  or  value  for  which  the  trade 
would  sell,  or  secure  the  enjoyment  of  the  same  trade  to 
his  purchaser,  or  legatee,  or  executor.  And  the  only 
effectual  mode  of  doing  this  appears  to  be,  by  making 
the  restriction  of  the  servant's  setting  up  or  entering 
into  the  trade  or  business  within  the  given  limit  co-ex- 
tensive with  the  servant's  life. 

And,  accordingly,  in  many  of  the  cases  which  have 
been  cited,  the  restriction  has  been  held  good,  although 
it  continued  for  the  life  of  the  party  restrained.  And, 
on  the  other  hand,  no  case  has  been  referred  to,  where 
the  contrary  doctrine  has  been  laid  down.  In  Btmn  v. 
Guy  (a)  a  covenant  by  an  attorney,  who  had  sold  his 
business  to  two  others,  that  he  would  not,  after  a  certain 
day,  practise  within  certain  limits,  as  an  attorney,  was 
held  good  in  law,  though  the  restriction  was  indefinite 
as  to  time.  In  Chesman  v.  Nainby  (b)  (in  error)  the 
condition  of  the  bond  was  that  Elizabeth  VicJcers  should 
not,  after  she  left  the  service  of  the  obligee,  set  up 
business  in  any  shop  within  half  a  mile  of  the  dwelling- 
house  of  the  obligee,  or  of  any  other  house  that  she, 

(a)  AEasty  190. 

(h)  In  JDom.  Proc.  1  Br.  P.  C.  254.  (;2d  ed.).  S.  C,  in  K.  B. 
2  Sir,  739.    2  Ld.  Eaym,  1456. 
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1837.  her  executors  or  administrators,  should  think  proper  to 
remove  to,  in  order  to  carry  on  the  trade ;  and  in  that 

Hitchcock 

agai7ist  case  the  contract  was  held  to  be  valid,  though  the 
restriction  was  obviously  indefinite  in  point  of  time,  and 
although  one  of  the  grounds  on  which  the  validity  of 
the  contract  was  sought  to  be  impeached  was,  that  the 
restriction  was  for  the  life  of  the  obligor.  Again,  in 
WicJcens  v.  EvaJis  (a)  the  agreement  in  restraint  of  trade 
was  made  to  continue  during  the  lives  of  the  contracting 
parties ;  and  no  objection  was  taken  on  that  ground. 

We  cannot,  therefore,  hold  the  agreement  in  this  case 
to  be  void,  merely  on  the  ground  of  the  restriction  being 
indefinite  as  to  duration,  the  same  being  in  other  respects 
a  reasonable  restriction. 

But  it  was  urged,  in  the  course  of  the  argument,  that 
there  is  an  inadequacy  of  consideration,  in  this  case, 
with  respect  to  the  defendant;  and  that,  upon  that  ground, 
the  judgment  must  be  arrested.    Undoubtedly  in  most, 
^  if  not  all,  the  decided  cases,  the  judges,  in  delivering 

their  opinion  that  the  agreement  in  the  particular  in- 
stance before  them  was  a  valid  agreement,  and  the 
restriction  reasonable,  have  used  the  expression,  that 
such  agreement  appeared  to  have  been  made  on  an 
adequate  consideration,  and  seem  to  have  thought  that 
an  adequacy  of  consideration  was  essential  to  support 
a  contract  in  restraint  of  trade.  If  by  that  expression 
it  is  intended,  only,  that  there  must  be  a  good  and 
valuable  consideration,  such  consideration  as  is  essential 
to  support  any  contract  not  under  seal,  we  concur  in 
that  opinion.  If  there  is  no  consideration,  or  a  con- 
sideration of  no  real  value,  the  contract  in  restraint  of 


(a)  3  Y.     J,  318. 
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trade,  which  in  itself  is  never  favoured  in  law,  must  1837. 
either  be  a  fraud  upon  the  rii^hts  of  the  party  restrained, 

Hitchcock 

or  a  mere  voluntary  contract,  a  nudum  pactum,  and  against 
therefore  void.  But,  if  by  adequacy  of  consideration 
more  is  intended,  and  that  the  Court  must  weigh  whether 
the  consideration  is  equal  in  value  to  that  which  the 
party  gives  up  or  loses  by  the  restraint  under  which  he 
has  placed  himself,  we  feel  ourselves  bound  to  differ 
from  that  doctrine.  A  duty  would  thereby  be  imposed 
upon  the  Court,  in  every  particular  case,  which  it  has 
no  means  whatever  to  execute.  It  is  impossible  for  the 
Court,  looking  at  the  record,  to  say  whether,  in  any 
particular  case,  the  party  restrained  has  made  an  im- 
provident bargain  or  not.  The  receiving  instruction  in 
a  particular  trade  might  be  of  much  greater  value  to  a 
man  in  one  condition  of  life  than  in  another;  and  the 
same  may  be  observed  as  to  other  considerations.  It  is 
enough,  as  it  appears  to  us,  that  there  actually  is  a  con- 
sideration for  the  bargain  ;  and  that  such  consideration 
is  a  legal  consideration,  and  of  some  value.  Such 
appears  to  be  the  case  in  the  present  instance,  where 
the  defendant  is  retained  and  employed  at  an  annual 
salary.  We  therefore  think,  notwithstanding  the  ob- 
jections which  have  been  urged  on  the  part  of  the 
defendant,  that  the  plaintiff  has  shewn  upon  the  record 
a  legal  ground  of  action;  and,  having  obtained  a  verdict 
in  his  favour,  that  he  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


end  op  HILARY  VACATION. 


CASES 


1837.  ARGUED  AND  DETERMINED 

IN  THE 

Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

Easter  Term^ 

In  the  Seventh  Year  of  the  Reign  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  in  this  term  were. 
Lord  Denman  C.  J.        Patteson  J. 

LiTTLEDALE  J.  CoLERIDGE  J. 


MEMORANDA. 

In  last  Hilary  vacation,  Mr.  Justice  Gaselee  resigned 
his  seat  in  the  Court  of  Common  Pleas.  Thomas  Colt- 
man^  Esquire,  one  of  his  Majesty's  counsel,  was  there- 
upon appointed  a  Judge  of  the  Court  of  Common  Pleas, 
being  first  called  to  the  degree  of  the  Coif ;  when  he  gave 
rings,  with  the  motto,  "  Jus  suum  cuique." 


In 
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In  the  same  vacation,  the  following  gentlemen  were  1837. 
appointed  King's  counsel.  Francis  James  Newman 
Rogers,  of  Lincoln's  Inn,  Esquire;  Biggs  Andrews,  of 
the  Middle  Temple,  Esquire;  George  Chilton,  of  the 
Inner  Temple,  Esquire ;  John  Evans,  of  the  Inner  Temple, 
Esquire;  Richard  Budden  Crowder,  of  Lincoln's  Inn, 
Esquire ;  and  (on  a  subsequent  day)  Francis  WhiU 
marsh,  of  Grab's  Inn,  Esquire,  and  Charles  Purlon 
Cooper,  of  Lincoln's  Inn,  Esquire  :  and 

c^:  John  Jervis,  of  the  Middle  Temple,  Esquire,  in  the 
same  vacation,  received  a  patent  of  precedence,  entitling 
him  to  plead  within  the  bar,  and  to  rank  next  after 
Richard  Budden  Croivder^  Esquire. 


Head  against  Baldrey. 

ASSUMPSIT.    The  first  count  of  the  declaration  Declaration 
stated  that 

Stated  that,  on  July  22d,  1834.  defendant  was  in-  defendant,  on 

^  '  July  22d  1834, 

debted  to  plaintiff  in  703/.  4^.  6d,  for  goods  sold  and  was  indebted  to 

IT  •  1  lie  plaintiff  in 

delivered,  which  sum  was  then  due  and  payable  from  703;.  for  goods 
defendant  to  plaintiff ;  and  thereupon,  in  consideration  consideration 
of  the  premises,  and  that  plaintiff,  at  the  special  in-  Jharpiaimiff 
stance  &c,,  would  sell  and  deliver  to  defendant  divers,  ^°^]^  ^ 

wool  01  him,  to 
the  value  of 

53 IZ.,  and  would  give  him  time  for  payment  of  the  703^.  till  Octoher  25th  1834,  de- 
fendant, on  July  22d,  promised  to  pay  plaintiff  for  the  wool  and  for  the  goods  previously- 
sold,  by  accepting  a  bill  at  three  months  from  July  22d,  vi'hen  requested ;  that  plaintiff 
sold  defendant  the  wool  on  the  above  terms,  consented  to  give  time,  &c.,  and  drew  a  bill 
for  the  aggregate  amount  due ;  that  he  requested  defendant  to  pay  him  the  said  amount 
by  accepting  such  bill,  but  that  defendant  would  not  pay  the  same  by  accepting  the  said 
bill,  or  otherwise.  Pleas:  1.  Stating  facts  which  rendered  the  contract  as  to  the  wool 
void  under  sect.  17  of  the  Statute  of  Frauds.  2.  That  plaintiff  sold  the  wool  with  a 
warranty,  which  he  broke,  and  defendant  returned  the  wool.     General  demurrer. 

Held;  1.  That,  the  special  contract  failing  as  to  the  53\l.,  the  whole  failed,  and  con- 
sequently that  the  pleas  were  a  complete  answer  to  the  action. 

2.  That  the  Court  could  not  pass  over  the  specific  contract  to  pay  by  accepting  a  bill, 
and  give  judgment,  ex  officio,  on  the  above  record,  that  the  plaintiff  was  entitled  to 
recover  the  703/. 

^  J 


460 


CASES  IN  EASTER  TERM 


to  wit  ten,  sheets  of  wool,  at  a  certain  price  then  agreed 
upon  between  plaintiff  and  defendant,  to  wit  25L  for 
each  and  every  pack  of  the  said  wool  comprised  in  the 
said  ten  sheets,  and  so  in  proportion  for  a  less  quantity 
than  a  pack,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit  531/.  2s.  lid,,  and  also  in  consideration 
that  plaintiff,  at  the  like  special  &C.5  would  give  time  to 
defendant  for  the  payment  of  the  said  sum  of  money  so 
due  and  owing  from  defendant  to  plaintiff,  as  therein- 
before mentioned,  until  and  upon  25th  October,  1834  («), 
defendant  undertook,  and  faithfully  promised  plaintiff, 
to  pay  him  for  the  said  goods,  and  the  said  sum  of 
money  so  due  &c.  as  aforesaid,  by  accepting  a  bill  of 
exchange,  to  be  drawn  by  plaintiff  upon  defendant, 
and  payable  in  three  months  from  22d  Juli/,  1834, 
to  the  order  of  plaintiff,  whenever  defendant  should 
,  be  the;*eunto  afterwards  requested  :  That  plaintiff,  con- 
fiding &c.,  did,  on  &c.,  sell  and  deliver  to  defendant 
divers,  to  wit  twenty-one,  packs  &c.  of  wool,  on  the 
terms  aforesaid,  and  did  also  then  consent  and  offer 
defendant  to  give  time  for  the  payment  &c.,  as  before 
mentioned,  and  did  also  draw  a  certain  bill  of  exchange 
on  defendant,  payable  &c.,  for  1237/.  125.  5d.,  being 
the  aggregate  amount  of  the  said  sum  of  money  so  due 
from  defendant  to  plaintiff,  and  of  the  said  wool  so  sold 
and  delivered  &c.;  and  he,  plaintiff^  requested  defend- 
ant to  pay  him  the  said  1237/.  125.  5d.  by  accepting  the 
said  bill ;  yet  defendant,  not  regarding  &c.,  did  not,  nor 
would,  when  so  requested,  or  at  any  time,  pay  plaintiff 
the  last  mentioned  sum  by  accepting  the  said  bill,  or 
otherwise.    There  was  also  a  count  for  goods  sold  and 
delivered,  for  interest,  and  on  an  account  stated. 

(a)  The  action  was  commenced  after  that  day. 

Pleas. 


1837. 
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Pleas.    1.  As  to  the  supposed  cause  of  action  in  the  1837. 
first  count  mentioned,  that  the  agreement  for  the  sale  ~ 

*^  Head 

and  delivery  of  the  said  sheets  of  wool  therein  men-  against 
tioned  was  a  contract  for  the  sale  of  goods  for  a  price 
exceeding  10^,  to  wit -the  sum  &c. ;  and  that  defend- 
ant did  not  accept  any  part  of  the  said  last  mentioned 
goods  so  sold,  and  actually  receive  the  same,  nor  did  he 
give  any  thing  in  earnest  to  bind  the  bargain  or  in  part 
payment,  nor  was  nor  is  there  any  note  or  memorandum 
in  writing  of  the  said  bargain  made  and  signed  by  the 
defendant  or  his  agent  thereunto  8cc.  Verification. 

2.  As  to  the  supposed  cause  of  action  in  the  first 
count  mentioned,  that,  at  the  time  of  the  making  of  the 
agreement  in  that  count  mentioned,  to  wit  &c.,  in  con- 
sideration that  defendant,  at  the  request  of  plaintiff,  had 
promised  plaintiff  to  buy  of  him  the  said  ten  sheets  of 
wool  in  the  said  first  count  mentioned,  at  and  for  the 
price  therein  also  mentioned,  he,  plaintiff,  promised  de- 
fendant that  the  said  ten  sheets  of  wool  were  of  the  best 
Stiffblk  growth,  and  park  fed,  and  that,  thereupon,  de- 
fendant confiding  &c.,  did  afterwards,  to  wit  on  &c.,  buy 
of  plaintiff  the  said  ten  sheets  of  wool,  as  and  for 
such  wool  so  agreed  to  be  bought  as  aforesaid,  and  upon 
the  terms  aforesaid  ;  and  which  plaintiff  then  sold  to  de- 
fendant as  and  for  such  wool  as  aforesaid ;  nevertheless, 
though  plaintiff  afterwards,  to  wit  on  &c.,  delivered  the 
said  ten  sheets  of  wool  to  defendant,  yet  plaintiff  did  not 
perform  his  said  promise  so  by  him  made  as  aforesaid, 
but  deceived  and  defrauded  defendant  in  this,  to  wit 
that  the  said  ten  sheets  of  wool,  and  each  and  every  of 
them,  at  the  time  of  making  the  said  promise  of  plaintiff, 
and  of  the  said  sale  and  delivery  to  defendant,  were  not 
of  the  best  Stiffblk  growth  and  park  fed;  whereby  the 
•     Vol.  VL  Hh  said 
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1837»  said  ten  sheets  of  wool,  and  each  and  every  of  them, 
"Z  became  and  were  of  no  use  or  value  to  defendant : 

Head 

against      and  defendant  in  fact  says  that  afterwards,  and  within 

Baldrey. 

a  reasonable  time,  to  wit  within  two  days  next  after  the 
delivery  of  the  said  wool,  as  in  the  said  first  count 
mentioned,  and  as  soon  as  he,  defendant,  discovered 
that  the  same  was  not  of  the  best  Suffolk  growth  and 
park  fed,  he,  defendant,  returned  the  said  ten  sheets  of 
wool  to  plaintiff,  for  the  cause  aforesaid.  Verification. 

3,  As  to  the  residue  of  the  supposed  causes  of  action 
in  the  declaration  mentioned,  Non  assumpsit.  Issue 
thereon. 

There  were  two  other  pleas,  on  which  issues  in  fact 
were  joined. 

The  plaintiff'  demurred  generally  to  the  first  two  pleas, 
stating,  as  the  point  for  alignment  upon  each,  that,  al- 
though defendant  in  the  said  plea  professes  to  answer 
the  whole  cause  of  action  in  the  first  count  of  the 
declaration  mentioned,  yet  defendant  answers  only  a 
part  of  the  cause  of  action  in  that  count  mentioned. 
The  demurrers  were  argued  in  last  Hilari/  term  [a), 

Kelly,  m  support  of  the  demurrers.  As  to  the  first 
plea :  there  is  no  autliority  which  decides  expressly 
whether  or  not  the  seventeenth  section  of  the  Statute  of 
Frauds,  29  Car,  2.  c.  3.,  is  applicable  to  a  case  where  the 
contract  is  not  simply  for  the  sale  of  goods,  but  includes 
other  things  to  be  done  on  each  side.  Mucldaw  v. 
Mmglcs  (Zi),  however,  affords  some  illustration.  There 
it  was  held  that  a  contract  by  a  barge-builder  to  build 
a  barge  for  a  customer  was  not  a  contract  of  sale,  and 

(a)  January  2'lth«  Before  hold  Z)enma7i  C,  J.,  Williams  and  Cole- 
ridge  Js. 

(b)  1  TmnhSlB, 

(per 
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(per  Heath  J.)  that  it  fell  within  the  class  of  those  1837. 
transactions  which   have   been  treated  as  executory 

Head 

contracts,  and,  as  such,  not  within  the  statute  of  frauds  agamat 
as  contracts  for  the  sale  of  goods.  In  the  present  case 
there  was,  independently  of  the  sale  of  wool,  a  good 
consideration  for  the  promise  to  accept  a  bill.  This  trans- 
action is  not  within  the  spirit  of  the  statute,  which  was 
intended  to  prevent  persons  from  being  charged  with  a 
contract  by  mere  words  alleged  to  have  passed  in  con- 
versation. Here,  independently  of  any  verbal  agreement, 
there  appears  an  actual  benefit  to  the  defendant,  and 
loss  to  the  plaintiff ;  in  consideration  of  which  a  promise 
might  well  be  given.  Even  supposing  the  sale  void  by 
the  statute,  the  plaintiff  may  recover  to  the  amount  of 
703/.  The  first  count  shews  that  the  defendant  owed 
the  plaintiff  that  sum,  that  the  plaintiff  agreed  to  give 
him  a  certain  time  for  payment,  and  that  the  defendant 
promised  to  pay  by  accepting  a  bill,  to  become  due  at 
the  expiration  of  that  time  (which  appears  by  the  record 
to  have  expired  when  the  action  was  brought),  and  that 
the  bill  was  not  accepted  on  request,  nor  had  the  debt 
been  otherwise  paid.  There  is,  therefore,  an  allegation, 
in  substance,  that  the  defendant  owed  the  plaintiff  703/., 
was  requested  to  pay  it,  and  did  not,  which  is  uncon- 
tradicted by  the  plea.  Where  the  vendor  of  goods  has 
agreed  to  allow  credit  for  a  certain  time,  the  vendee 
promising  to  give  a  bill,  payable  at  the  expiration  of  such 
time,  which  he  omits  to  do,  the  vendor,  as  long  as  the 
period  of  credit  runs,  can  only  bring  an  action  for  the 
neglect  to  give  a  bill,  but  at  the  end  of  that  period  he 
may  sue  for  the  price  of  the  goods.  The  plaintiff  is 
now  in  the  latter  situation.  It  is  true  that  the  case,  thus 
put,  does  not  correspond  with  all  the  statements  in  the 
H  h  2  declaration  : 
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declaration  :  but  the  Court  will  look  at  the  whole  record ; 
and,  if  they  see  there  a  direct  statement  of  facts  establish- 
ing a  cause  of  action,  for  which,  upon  such  a  record, 
judgment  can  be  given,  they  will  give  it  ex  officio, 
according  to  the  doctrine  laid  down  iu  Le  Bret  v. 
Papillon  [a),  the  judgment  of  Mountague  C.  J.,  in  Dive'\, 
Maningham  {b)  (there  cited),  and  Charnley  v.  Win- 
Stanley  (c). 

The  second  plea  also  is  bad.  It  relates  only  to  the 
purchase  of  wool ;  and  it  merely  states  a  contract, 
separate  from  those  mentioned  in  the  declaration,  by 
which  the  defendant  warranted  the  wool  to  be  of  a 
certain  quality.  The  defendant  is  alleged  to  have  con- 
tracted to  pay  1237/.  in  consideration  of  a  prior  debt,  a 
forbearance  by  the  plaintiff,  and  a  sale  of  wool.  A 
breach  of  warranty  as  to  the  wool  might  be  the  subject 
of  a  cross  action,  but  could  not  be  set  up  as  an  answer 
to  this.  The  warranty  is  stated  as  a  collateral  contract : 
the  fulfilment  of  it  is  not  alleged  to  have  been  a  con- 
dition precedent  to  the  plaintiff's  right  of  enforcing 
payment.  Nor  could  a  breach  of  the  warranty  operate 
in  defeasance  of  the  whole  demand.  If  a  man  sells  two 
horses,  though  for  an  entire  price,  with  warranty,  and 
one  proves  unsound,  it  cannot  be  said  that  he  shall 
maintain  no  action  for  any  part  of  the  price.  The  debt 
for  wool  in  this  case  was  totally  distinct  from  the  prior 
debt ;  if  the  wool  did  not  answer  the  warranty,  there  is 
no  reason  that  the  plaintiff  should  not  recover  for  the 
goods  formerly  sold. 

W,  H»  Watson,  contra.  As  to  the  first  plea:  no 
authority  has  been  cited  to  shew  that  sect.  17  of  the 

(a)  4  Eastf  502»  (^b)  Plowd.  66. 

(c)  5  £ast,  266. 

Statute 
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statute  of  frauds  does  not  apply  where  the  contract  is 
for  the  sale  of  goods,  and  for  something  else.  The 
agreement  in  such  a  case  is  not  the  less  a  "  contract  for 
the  sale  of  any  goods."  Cases  like  Mucklow  v.  Man- 
gles {a),  where  a  work  is  to  be  executed,  differ  from  this. 
The  materials,  while  being  worked  up,  are  the  manu- 
facturer's :  there  is  no  absolute  sale  of  them ;  Atkinson 
Y.  Bell  (b),  cited  in  Clarke  \,  Spejice  {c).  ^Williams  J. 
referred  to  To'wers  v.  Osborne  {d),']  Then,  if  the  con- 
tract here  be  bad  in  part,  by  the  statute,  it  is  bad  alto- 
gether. Cases  have  frequently  arisen,  before  the  new 
ruks,  where,  upon  non  assumpsit  pleaded,  it  was  held 
that,  if  a  plaintiff  failed  in  shewing  a  valid  promise  co- 
extensive with  that  alleged,  he  could  not  succeed  in  the 
action,  though  a  part  of  the  promise,  as  disclosed  in 
evidence,  might  have  been  available  if  it  had  stood 
alone.  That  was  so  in  Lord  Lexington  v.  Clarke  {e\ 
and  Chater  y,  Beckett  {g\  in  each  of  which  cases  the 
promise  was  void  by  the  Statute  of  Frauds  for  want  of 
a  written  memorandum,  as  to  one  of  the  subject  matters, 
but  as  to  the  other  no  writing  was  necessary ;  but  the 
Court  held  the  agreement  to  be  indivisible,  and  there- 
fore bad  altogether.  So  in  Thomas  v.  Williams  {h)  the 
promise  to  pay  rent  actually  due  might,  by  itself,,  have 
been  the  subject  of  an  action,  but  the  plaintiff  had  de- 
clared on  a  promise  to  pay,  not  only  that  rent,  but  the 
rent  to  accrue  at  the  following  quarter-day,  which  latter 
part  of  the  promise  was  bad  for  want  of  a  written  memo- 
randum ;  and  the  Court  held  that  the  contract  was 


1837. 

Head 
against 
Baldrey. 


(a)  1  Taunt.  318. 
(c)  4  A.     E.  448. 
(e)  2  Ventr.  223. 
{h)  10      ^  C,  664. 


(6)  8  B.  cl  a  277. 
(d)  1  Stra.  506. 
{g)  7  T,  R.  201. 
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1837.      entire,  and  therefore  bad  altogether.    This  ground  of 
decision  is  pointed  out  in  Wood  v.  Benson  (a\  where 

Head  ^ 

against       Thomas  V.  WUUams  {h)  and  Lea  v.  Baf^her  (c)  are  com- 

^ALDREy,  11.1  Mil 

mented  upon.  The  same  rule  which  prevailed  when 
the  defence  of  the  statute  was  admissible  on  non 
assumpsit  must  be  applicable  now  when  the  statute  is 
specially  pleaded.  The  question,  what  is  or  is  not  an 
essential  part  of  the  entire  contract,  is  fully  discussed  in 
Clarke  v.  Gray  {d).  In  CharnleyN,  Wimtanley  (e)  there 
was  a  clear  breach  of  the  very  contract  declared  upon. 
The  circumstances  of  Le  Bret  v.  Papillo7i  (g)  were 
totally  different  from  those  of  the  present  case.  The 
defendant  pleaded  that  the  plaintiff  was  an  alien  enemy ; 
the  plaintiff,  in  effect,  admitted  that  fact  by  his  repli- 
cation, but  denied  that  he  was  an  alien  enemy  when  he 
exhibited  his  bill ;  and  the  Court,  upon  the  state  of 
facts  then  before  them,  adjudged  that  the  plaintiff*  should 
not  further  maintain  his  suit.  The  declaration  does  not 
contain  enough  to  warrant  the  Court  in  giving  judg- 
ment for  the  plaintiff  ex  officio  :  the  words  "  or  other- 
wise," following  the  allegation  that  the  defendant  did 
not  pay  by  accepting  a  bill,  are  merely  formal. 

The  second  plea  also  is  an  answer  to  the  first  count. 
The  count  states  that  the  defendant  already  owed  the 
plaintiff  703/. ;  that  he  contracted  for  wool,  to  the 
amount  of  531/.;  and  that  he  undertook  to  pay  the 
whole  by  one  act  of  accepting  a  bill  for  1237/.  If, 
therefore,  the  plea  is  an  answer  as  to  the  531/.,  the 
plaintiff^  although  he  may  be  entitled  to  the  703/.,  can- 
not recover  it  on  this  declaration.  Besides  the  objection 

(a)  2  Cr.  ^  J.  94.  S.  C.  2  Tyrwh.  93.        (b)  IQ         C.  664. 
(c)  2  Anslr.  425.  note.  (d)  6  East,  564. 

((?)  5  East,  266.  (g)  4  East,  502. 
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stated  in  the  plea,  the  plaintiff,  by  his  demurrer,  has 
admitted  that  the  contract,  on  his  part,  was  as  stated  in 
the  plea,  that  is,  accompanied  by  a  warranty  of  the 
wool  which  he  undertook  to  furnish.  That  warranty 
ought  to  have  been  alleged  in  the  declaration,  as  a  part 
of  the  consideration  for  the  defendant's  promise ;  Cross 
V.  Bartlett  {a).  The  alleged  breach  of  warranty  here 
could  not  be  the  subject  of  a  cross  action ;  the  contract 
as  to  the  wool  was  executory,  binding  the  plaintiff  to  de- 
liver, not  a  specific  chattel,  but  an  article,  generally 
described,  which  was  to  be  of  a  certain  quality.  The 
defendant  might  return  that  article  if  it  was  not  of  the 
description  bargained  for ;  Street  v.  Blay  (b) :  and  in  so 
doing  he  annulled  the  contract  with  respect  to  it. 

Kelly,  in  reply.  As  to  the  last  observation ;  the 
statement  in  the  second  plea  makes  each  sheet  of  wool 
a  specific  article ;  they  were  received  by  the  defendant ; 
and  a  breach  of  warranty  as  to  any  of  them  was  properly 
the  subject  of  a  cross  action.  The  contract  stated  in  the 
second  plea  is  a  totally  different  one  from  that  set  forth  in 
the  declaration ;  there  is  no  attempt  on  the  defendant's 
part  to  treat  them  as  the  same.  As  to  the  first  plea,  it 
is  unreasonable  to  contend  that,  if  any  part,  however 
trifling,  of  the  promises  stated  in  a  declaration  be  void, 
the  whole  contract  fails.  In  all  the  cases  cited  on  this 
subject,  the  agreement  held  to  be  void  was  altogether 
executory  on  the  defendant's  part ;  in  no  instance  was 
there  a  distinct  promise  founded  on  a  right  of  action, 
already  vested  in  the  plaintiff,  against  the  defendant. 
Here  the  promise  as  to  the  703/.  is  founded  on  such  a 
right,  and  is  clearly  severable  from  the  promise  respect- 

{a)  3  Mo,  f  Pmjne,  537.  {b)  2  B,     Ad,  456 

H  h  4  inff 


1837. 


Head 

against 
Baldrey. 


468 


CASES  IN  EASTER  TERM 


1837.  ing  the  wool.  The  promises  form  two  distinct  con- 
TI  tracts. 

Head 

Cur,  adv,  mlL 

Baldrey. 

Lord  Denman  C.  J.,  in  this  term  [Ajpril  26th),  de- 
livered the  judgment  of  the  Court.  After  having  stated 
the  pleadings,  his  Lordship  said,  — 

We  are  clearly  of  opinion  that  each  of  these  pleas  is 
in  itself  good,  and  affords  a  complete  answer  to  the 
plaintiff's  cause  of  action  by  the  failure  of  a  part  of  the 
consideration  for  the  promise  laid ;  Chater  v.  Beckett  [a\ 
Tho7nas  v.  Williams  {b). 

The  demurrer  is  founded  on  the  principle  that,  how- 
ever irregular  the  mode  of  pleading  may  be,  the  Court 
will  look  to  the  whole  record,  and  give  judgment  ac- 
cording to  the  truth  as  there  disclosed ;  Le  Bret  v. 
Papillon  (c),  Charnley  v.  Winstanley  [d) :  and,  applying 
that  principle  to  this  case,  the  plaintiff  contends  that  a 
good  cause  of  action  is  sufficiently  stated  in  his  declara- 
tion, and  not  affected  by  the  plea.  For,  though  the 
promise  to  pay  by  accepting  a  bill  cannot  be  enforced, 
because  the  consideration  for  it  is  partially  bad  in  law, 
a  good  consideration  and  a  good  cause  of  action  to  the 
amount  of  703/.,  the  price  of  the  wool  previously  sold, 
clearly  existed  when  the  promise  was  made,  the  declara- 
tion shewing  that  the  old  debt  still  remained  unpaid,  for 
the  defendant  would  not  accept  the  bill  for  the  entire 
sum,  nor  pay  for  the  same  or  any  part  of  it. 

But,  in  this  action  of  assumpsit,  we  apprehend  that 
the  defendant  can  only  be  made  chargeable  for  a  breach 
of  the  promise  laid ;  and  that  promise  is,  not  to  pay  for 
these  or  any  other  goods  sold,  but  to  fulfil  a  specific 

(a)  7  T.  R,  201.  (b)  10  j5.  <^  C.  664. 

(c)  4  JEast,  502.  {d)  5  East,  266. 
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arrangement  between  the  parties,  that  is,  to  pay  by 
accepting  a  bill  in  respect  of  this  liability,  and  a  new  one 
then  in  contemplation.  On  this  point,  we  are  of  opinion 
that  the  two  cases  last-mentioned  cannot  assist  the 
plaintiff,  as  they  go  no  farther  than  to  call  upon  the 
Court  to  give  such  judgment  as  the  law  requires  upon 
the  whole  record  with  respect  to  the  causes  of  action 
there  stated.  The  Court  cannot  pick  out  of  various 
parts  of  the  record  a  different  cause  of  action  from  that 
for  which  the  plaintiff  proceeds  (a) ;  and,  indeed,  if  it 
could,  the  present  record  would  be  imperfect,  being  in 
assumpsit,  but  containing  no  promise  to  pay  for  the 
goods  which  are  stated  to  have  been  delivered,  and  to 
be  still  unpaid  for.  No  decision  has  hitherto  approached 
such  a  conclusion ;  nor  can  we  permit  a  plaintiff  to 
recover  in  a  form  of  action,  the  very  foundation  of 
which  is  wanting.  Judgment  must  therefore  be  for  the 
defendant  on  this  demurrer. 

Judgment  for  the  defendant. 


1837. 


Head 
against 
Baldrey. 


(a)  See  £uU's  Case,  7  Rep.  24  b,  25  a, ;  Marsh  v.  Bulteel,  5B.^  Aid.  507. 


PiCKARD  against  Sears  and  Barrett. 

'J^ROVER  for  machinery.  Pleas :  First,  Not  Guilty :  In  an  action  of 
Secondly,  That  the  plaintiff  was  not  possessed,  &c.  pTaTed  tha?,' 

Issues  on  both  pleas.  plaintiff  being 

"  the  legal  owner 

of  the  goods  in 

.    J     , .,    •  question,  they 

were  seized  while  in  the  actual  possession  of  a  third  party,  under  an  execution  a^^ainst 
such  third  party,  and  sold  to  defendant.  Held  that,  under  a  plea  denying  plaintiff pos- 
session, defendant  might  shew  that  plaintiff  authorised  the  sale;  and  that  a  jury  mifrht 
infer  such  authority  from  the  plaintiff  consulting  with  the  execution  creditor  as  to  the 
disposal  of  the  property,  without  mentioning  his  own  claim,  after  he  knew  of  the  seizure 
and  of  the  intention  to  sell. 


On 


SfiARS. 


m  CASES  IN  EASTER  TERM 

1837.  On  the  trial  before  Lord  Denman  C.  J.,  at  the  London 
^"^^^^  sittings  after  Trinity  term  1835,  it  appeared  that  the 
against  property  was  taken  by  the  sheriff  of  Surrey^  under  a 
fi.  fa.  issued  against  Metcalfe  in  Ajpril  1834,  at  the  suit 
of  Hill^  and  was  sold  by  the  sheriff  lo  the  defendants  in 
August  1834.  It  was  not  disputed  that  the  property  had 
originally  belonged  to  Metcalfe^  and  that  he  in  fact  was 
in  possession  at  the  time  of  the  seizure.  The  plaintiff 
proved  the  execution  of  an  indenture  of  mortgage,  dated 
15th  January  1834?,  between  Metcalfe  of  the  first 
part,  and  himself  of  the  second;  whereby,  in  consider- 
ation of  913/.  11 5.  66?.  paid  to  Metcalfe  by  the  plaintiff, 
the  land  and  house  where  the  machinery  was,  together 
with  the  machinery  itself,  and  all  the  right,  tide,  and 
interest  of  Metcalfe  therein,  were  assigned  to  the  plain- 
tiff, his  executors,  &c.,  subject. to  a  proviso  for  redemp- 
tion on  payment  to  the  plaintiff,  his  executors,  &c.,  of 
the  said  sum  of  913?.  11 5.  66?.,  with  interest,  on  the  15th 
of  January  1835  ;  with  a  covenant  that,  if  default  should 
be  made  in  payment,  it  should  be  lawful  for  PicJcard  to 
enter  upon  the  messuage,  &c.,  and  take  possession  of  the 
goods,  &c.  Notice  of  this  deed  was  given  by  the  plain- 
tiff to  the  defendants,  after  the  sale  by  the  sheriff ;  and 
possession  of  the  property  was  demanded  of  them,  and 
refused.  By  the  evidence  of  HilVs  attorney,  it  ap- 
peared that,  after  the  seizure,  the  plaintiff  had  re- 
peatedly conversed  with  the  witness,  sometimes  in  Met- 
calfe^s  presence,  referring  to  the  seizure,  and  had  never 
made  any  claim  to  the  goods,  though  he  stated  that 
Metcalfe  was  his  debtor  for  about  500/.,  and  frequently 
consulted  with  the  witness  as  to  the  best  way  of  disposing 
of  the  property :  that,  after  a  negotiation  for  sale  had 
gone  off,  the  witness  had  advised  the  plaintiff  and  Met^ 

calfe 
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calfe  to  try  to  raise  1000/.,  to  pay  off  the  execution  1837. 
creditor,  and  the  remainder  to  go  to  carry  on  the  ' 

'  °  PXCKARD 

business :  that  the  plaintiff  had  named  a  party,  from  against 

1     .  Sears. 

whom  it  was  attempted,  but  without  success,  to  obtam 
the  money ;  and  that  the  witness  had  told  the  plaintiff 
that  the  defendants  were  about  to  purchase  the  pro- 
perty. It  was  not  disputed  that  the  mortgage  v/as  made 
bona  fide,  nor  that  the  defendants  had  purchased  bona 
fide  and  without  notice  of  the  mortgage.  The  defend- 
ants* counsel  applied  to  the  Lord  Chief  Justice  to  amend  • 
the  pleas  by  inserting  a  plea  of  leave  and  licence ;  which 
was  refused.  They  then  suggested  that  it  should  be 
left  to  the  jury  whether  the  plaintiff  had  concurred  in 
the  sale:  but  his  Lordship  was  of  opinion  that  there 
was  no  evidence  of  such  concurrence,  and  directed  the 
jury  to  find  for  the  plaintiff,  if  they  thought  that  the 
mortgage  was  a  bona  fide  transaction.  Verdict  for  the 
plaintiff.  In  Michaelmas  term  1835,  Sir  Pollock  ob- 
tained a  rule  nisi  for  a  new  trial. 

Erie  and  Se'well  shewed  cause  in  Hilary  term  last  (a). 
The  articles  were  in  Metcalfe^  possession  according  to 
the  intention  of  the  mortgage  deed;  there  was  no 
badge  of  fraud.  The  property  was  in  the  plaintiff,  and 
never  passed  to  the  defendants.  This  is  the  only 
question  open  on  the  pleadings,  no  doubt  being  raised 
as  to  the  conversion,  which  alone  can  be  disputed  on 
the  first  plea.  Now  the  fact,  that  the  plaintiff  made  no 
objection  when  the  sale  was  going  to  take  place  without 
his  knowledge,  could  not  divest  him  of  the  property. 

(ft)  Janxianj  l6th.  Before  Lord  Benman  C.  J.,  WiUiams  and  Cole- 
ridge  Js. 
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He  was  not  bound  to  interfere.  The  plaintiff's  consent, 
if  material  to  the  defence,  should  have  been  pleaded. 

Sir  F,  Pollock  and  Cleashy  contra.  The  sale  took 
place  with  the  knowledge  of  the  plaintiff,  and  virtually 
by  his  authority.  He  had  full  power  to  authorise  a 
sale,  either  generally,  or  to  a  particular  party ;  and  his 
acts  went  far  enough  to  give  the  authority.  Then  he 
cannot  dispute  that  the  sale  was  valid,  and  transferred 
the  possession,  so  as  to  support  the  second  plea.  His 
conduct  induced  the  attorney  of  the  execution  creditor 
to  change  the  situation  of  the  parties  ;  and  the  case  re- 
sembles that  of  admissions  made,  upon  which  the  party 
to  whom  they  are  made  acts  so  as  to  change  his  situation ; 
there  he  who  makes  the  admission  is  estopped  from 
disputing  the  fact  admitted ;  judgments  of  the  Court  of 
K.  B.  in  Graves  v.  Key  {a)  and  Heane  v.  Rogers  [h). 
The  jury  should,  therefore,  have  been  asked  whether 
the  plaintiff  authorised  the  sale. 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.,  in  this  term  {A'pril  27th),  de- 
livered the  judgment  of  the  Court. 

This  was  an  action  of  trover  for  machinery  and  other 
articles,  brought  by  a  mortgagee  of  one  Metcalfe^  the 
former  owner,  against  a  purchaser  from  the  sheriff^  under 
an  execution  levied  against  that  former  owner.  The 
pleas  were:  first.  Not  Guilty:  second.  That  plaintiff 
was  not  possessed  of  the  property  as  his  own.  Sufficient 
evidence  of  a  bon^i  fide  mortgage  was  adduced  to  prove 
that  the  property  had  been  assigned  to  the  plaintiff  some 


1837. 


FiCKARD 

against 
Skars. 


(a)  3  B,  4;  Ad,  318,  note  (a). 


(6)  9B,^a  586. 

months 
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months  before  the  execution ;  and  no  doubt  was  ulti-  1837. 
mately  made  that  the  property  was  in  fact  his.    The  ^ickahh 

mortgagor  had  however  remained  in  possession,  carry-  against 

.-1111  Seak*. 
ing  on  his  trade,  till  the  execution  issued :  and  the  de- 
fendant made  it  plainly  appear  that,  even  after  the 
sheriff  had  entered,  and  even  after  the  plaintiff  knew 
that  a  sale  was  in  contemplation,  he  had  come  to  the 
premises,  and  given  no  notice  of  his  claim ;  on  the  con- 
trary, he  called  on  the  execution  creditor's  attorney, 
with  the  mortgagor,  and  consulted  him  about  the  state 
of  affairs,  and  the  course  to  be  taken.  He  stated,  in- 
deed, that  he  Was  Metcalfe^s  creditor  to  the  amount  of 
500/.,  but  never  spoke  of  the  mortgage,  or  claimed  the 
goods  as  his  own,  though  the  attorney  told  him  that  he 
had  some  intention  to  sell  them.  The  defendant  pur- 
chased bona  fide,  and  in  total  ignorance  that  the  plain- 
tiff had  any  interest.  The  bill  of  sale  was  executed  on 
the  12th  of  Augzist,  the  plaintiff's  first  application  was 
made  in  December^  when  he  demanded  the  sum  ad- 
vanced ;  which  being  refused,  he  demanded  the  goods  : 
they  were  refused  also. 

The  difficulty  was,  to  give  the  defendant  the  benefit  of 
these  facts  under  the  pleas  on  the  record.  After  I  had 
summed  up  the  evidence,  an  application  to  amend  by 
introducing  a  plea  of  leave  and  licence  was,  for  obvious 
reasons,  refused. 

The  defendant's  counsel  then  contended  that  the 
plaintiff's  conduct  amounted  to  a  concurrence  in  the 
sale,  so  as  to  make  him  in  truth  the  vendor,  and  divest 
the  property.  I  thought  there  was  no  evidence  of  this  ; 
and  declined  to  take  the  jury's  opinion,  whether  the  facts 
proved  it.    We  granted  a  rule  for  a  new  trial,  being 

desirous 
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1837.  desirous  of  considering  whether  this  view  of  the  case 
^  ought  not  to  have  been  submitted  to  the  jury. 

against  Much  doubt  has  been  entertained  whether  these  acts 

of  the  plaintiff,  however  culpable  and  injurious  to  the 
defendant,  and  however  much  they  might  be  evidence 
of  the  goods  not  being  his,  in  the  sense  that  any  persons, 
and  amongst  others  the  defendant,  would  be  naturally 
induced  thereby  to  believe  that  they  were  not,  furnished 
any  real  proof  that  they  were  not  his.  His  title  having 
been  once  established,  the  property  could  only  be  di- 
vested by  gift  or  sale ;  of  which  no  specific  act  was  even 
surmised. 

But  the  rule  of  law  is  clear,  that,  where  one  by  his 
words  or  conduct  wilfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the 
same  time;  and  the  plaintiff,  in  this  case,  might  have 
parted  with  his  interest  in  the  property  by  verbal  gift  or 
sale,  vvithout  any  of  those  formalities  that  throw  techni- 
cal obstacles  in  the  way  of  legal  evidence,  And  we 
think  his  conduct,  in  standing  by  and  giving  a  kind  of 
sanction  to  the  proceedings  under  the  execution,  was  a 
fact  of  such  a  nature,  that  the  opinion  of  the  jury  ought, 
in  conformity  to  Heane  v.  Rogers  {a)  and  Graves  v. 
Key  {h\  to  have  been  taken,  whether  he  had  not,  in 
point  of  fact,  ceased  to  be  the  owner.  That  opinion,  in 
the  affirmative,  would  have  decided  the  second  issue  on 
the  record  in  the  defendant's  favour. 

Rule  absolute. 


(a)  9  i?.     C.  586> 


(6)  3j5.     Jd.218.  note  (a). 
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In  the  Matter  of  Harris.  ^mth. 

^TARKIE  moved  for  a  ruie  to  shew  cause  why  a  quo  a  party  who 

warranto  information  should  not  issue  against  Charles  pointed^ot^and 
Pestell  Harris^  gentleman,  for  exercising  the  office  of  ^^^^^^  the^offiS 
town-clerk  of  the  borough  of  Camhridpe,    Mr.  Harris  of  town  clerk 

^  °  or  a  borough, 

was  first  elected  town  clerk  in  June  1830,  to  continue  in  ^.^en  the  Mu- 
nicipal Cor- 

office  till  Aumst  24th,  1831.   He  on  that  occasion  took  poration  Act, 

5  &  6  r.  4. 

the  oath  of  office,  and  the  other  requisite  oaths,  and  sub-  c.  76.,  passed, 

11  ^      ^     ^'^^  afterwards 

scribed  the  declaration  imposed,  by  stat.  9  ur.  4.  c.  1 7.  s,  2.,  removed  by  the 
in  lieu  of  the  sacramental  test ;  and  he  received  a  grant  Ind"ciaimed^' 
of  the  office  for  the  time  above  mentioned,  under  the  ^^"jpensation 

'  under  sect.  66. 

corporation  seal.    The  office  of  clerk  of  the  peace  is  ^  motion  was 

then  made,  at 

part  of,  or  incidental  to,  that  of  town-clerk  of  the  borough,  the  instance  of 

the  corporation, 

In  August  1831,  Harris  was  re-elected  for  one  year,  foraquowar- 

,  ,  .  Ill  ^aiito  inforra- 

endmg  August  24th,  1832;  and  he  was  then  elected  ation  against 
again  for  the  like  term,  taking  the  oaths,  and  subscribing  erdsi^ng  the 
the  declaration  upon  each  re-appointment.  On  the  16th  aikt^ed^grounds 
of  Aumst  1833,  he  was  a^ain  elected  :  and  it  was  agreed 

°  '  o  '  <^  a  burgess  at 

that  he  should  thenceforth  hold  the  office  so  long  as  he  the  time,  was 

not  sworn  in, 

should  demean  himself  therein  properly,  and  to  the  and  did  not 

.  i.Tnr»  11  A    make  the  de- 

satisfaction  of  the  mayor,  bailiiis,  and  burgesses.    A  ciaration  re- 
grant  of  the  office  upon  these  terms  was  engrossed  and  ^^q^4,  n!** 
sealed  with  the  corporation  seal,  on  the  24th  of  August  undeftlieabove 
1833.    Ha7Tis  did  not,  upon  or  after  diat  election,  take  circumstances, 

'  ^  an  information 

the  oaths  of  office  or  the  oaths  of  alleiriance  and  supre-  ought  not  to  be 

granted  for  the 

macy^  or  subscribe  the  above-mentioned  declaration,  purpose  of  try- 
ing the  title  to 

He  was  not,  at  the  time  of  any  of  the  elections,  a  burgess  an  office  which 
or  freeman  of  the  borough.    He  executed  the  office  of 
town  clerk  and  clerk  of  the  peace,  and  received  the  salary 

and 
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1837.  and  emoluments,  from  August  24th,  1833,  till  January 
^  „  1st,  1836,  on  which  day  he  was  removed  and  another 

In  the  Matter  of 

Harris.  person  elected  by  the  town  council.  Harris  thereupon 
claimed  of  the  council  4147/.,  as  compensation  for  the 
loss  of  his  office  of  town  clerk,  under  stat.  5  &  6  ^.  4. 
c,  16.  s,66.  The  present  motion  was  grounded  on  the 
affidavit  of  a  burgess  and  rated  inhabitant  householder 
of  the  borough,  setting  forth  the  above  facts,  and  stating 
that  it  was  of  great  importance  to  the  rate-payers  that 
the  title  of  Harris  should  undergo  investigation.  The 
affidavit  also  contained  extracts  from  a  charter  granted 
to  the  late  corporation  by  Charles  II.,  and  other  state- 
ments, tending  to  shew  that,  before  Harrises  election  in 
1830,  the  office  of  town  clerk  had  always  been  holden 
for  life :  and  the  deponent  stated  that  he  always  under- 
stood and  believed  that,  by  immemorial  custom,  no 
person  was  eligible  to  it  who  was  not  at  the  time  a 
burgess  or  freeman.  He  further  deposed  to  the  custom 
of  the  borough,  recognised  by  the  above  charter,  as  to 
swearing  the  town  clerk  into  office. 

Starkie  now  contended  that,  if  the  title  of  Harris 
were  tried  on  a  quo  warranto  information,  it  would 
appear  that  he  was  not  legally  in  office  when  stat. 
5  &  6  W^.  4.  c.  76.,  for  regulating  municipal  corporations, 
passed  (September  9th,  1835),  and  consequently  was  not 
entitled  to  compensation.  First,  he  was  not  an  actual 
officer,  because  he  had  not  been  sworn  in :  stat.  1 3 
C.  2.  stat,  2.  c.  1.,  Rex  v.  Pindar  («),  Rex  v.  Ellis  (5), 

(a)  Cited  in  Rex  v.  ReelcSf  2  Ld.  Raym,  1447.    S.  C.  1  Stra,  582,  as 
The  Case  of  the  Mayor  of  Penryn. 
(6)  9  Eastt  252,  note  (a).    iS*.  C,  2  Stra.  994. 

Rex 
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Rex  V.  Clarke  (a),  Rex  v.  Courtenay  (b),  Rex  v.  Swi/er  (c),  1837. 
Rex  V.  Roberts  (d).    Nor  could  this  defect  be  cured  by 

^  ^  In  the  Matter  of 

the  annual  indemnity  act ;  for  those  acts  always  have  a  Harris. 
proviso  that  nothing  therein  contained  shall  restore  or 
entide  any  person  to  an  office  already  filled  up  by  an- 
other (e).    Further,  he  was  not  legally  in  office,  because 
he  was  not  a  burgess,  and  because  he  had  not  made  the 
declaration  required  by  stat.  9  G.  4.  c,  1 7.  s,  2.,  in  default 
of  which,  by  sect.  4,  the  appointment  of  a  town  clerk 
is  void.    [Patteson  J.   This  party  was  de  facto  town 
clerk  when  the  act  5  &  6  W,  4.  c,  76.  passed.  Supposing 
a  quo  warranto  information  to  be  tried,  it  would  still  be 
a  question,  on  the  construction  of  that  act,  whether  or 
not  he  was  so  in  office  when  the  act  passed,  as  to  be 
entitled  to  compensation.]    The  question  of  title  must 
be  determined ;  and  the  Lords  of  the  Treasury  would 
not  be  a  proper  tribunal  for  that  purpose.    It  is  no 
ground  for  refusing  this  application,  that  the  party  is 
now  out  of  office ;  there  are  instances  in  which  a  quo 
warranto  information  has  issued  after  the  office  had 
expired.    [Patteson  J.  Has  that  been  so  when  the  office 
has  been  determined  by  legal  authority  ?]  The  removal 
by  the  town  council  was  no  recognition  of  the  title. 
[Littledale  J,  There  have  been  instances  in  which  an 
information  has  issued  after^  the  office  expired,  where 
something  done  in  the  office  would  have  affected  the 
general  administration  of  affairs  in  the  borough.  Cole^ 
ridge  J.    In  Rex  v.  The  Aldermen  of  New  Radnor  [g) 
the  conviction  of  the  officer  de  facto  might  have  be- 

(a)  2East,15.  (6)  9  East,  24:6. 

(c)  10  B.  ^  C.  486.  {d)  3A,&;E.  771. 

(e)  He  cited  as  an  instance,  slat.  9  G,  4.  c.  6.  s,6.  '  ^ 

(g)  2  Lord  Kenyon'%  notes,  498. 

Vol,  VI.  I  i  come 
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1837.  come  necessary,  as  evidence  to  invalidate  the  title  of 
Inth  Matter  of  ^^^^^  members  of  the  corporation  claiming  through 
Harris.  him.]  Here  the  question  of  title  affects  the  interests  of 
the  inhabitants.  {^Patteson  X  Not  directly.]  It  will  be  a 
hardship  upon  them  to  be  precluded  from  this  mode 
of  trial.  [Lord  Denman  C.  J*  It  vk^ould  also  be  a 
hardship  on  the  individual  to  be  called  upon  to  prove 
his  title  when  he  has  been  turned  out  of  the  actual 
enjoyment  of  the  office.  While  he  held  it,  no  one 
thought  of  enquiring  whether  or  not  he  had  made  the 
declaration*  He  is  permitted  to  act ;  and,  after  he  is 
removed,  it  is  discovered  that  he  was  not  an  officer. 
The  grounds  alleged  in  support  of  the  application  may 
be  grounds  for  refusing  compensation  if  the  town  council 
think  fit.  Littledale  J.  We  are  asked  to  send  to  a 
trial  the  question,  whether  this  party  was  an  officer  or 
not,  when  the  corporation  ought  to  decide  it  for  them- 
selves.] If  they  do  so,  and  there  is  an  appeal,  it  will 
be  difficult  to  try  such  a  question  before  the  Privy 
Council. 

Per  Curiam  {a% 

Rule  refused* 


(a)  Lord  Denman  G,  J.,  Littledale^  Patteson)  and  Coleridge  Js* 
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Dunn  and  Others,  Assignees  of  Shaw,  a  Monday, 

^  Apnl  17th. 

Bankrupt,  against  Massey  and  Jarvis. 

TROVER  for  title-deeds.    The  declaration  contained  S*^^-  ^  ^-  ^• 
c.  3  6.  s.  70. 

two  counts,  one  laying  the  possession  in  the  bank-  does  not  enable 

the  assignees  of 

rupt  before  his  bankruptcy,  the  other  in  the  assignees  a  bankrupt 

mortgagor  to 

after  the  bankruptcy.    Pleas.    L  Not  Guilty.   2.  JDe-  revest  the  legal 
nying  the  bankrupt's  possession  before  the  bankruptcy,  selves  by  tender 
3.   Denying  that  of  the  assignees.     Issues  thereon.  J^ie^^ontagle 
On  the  trial  before  Lord  Benman  C.  J.,  at  the  sittings  after  the  day  on 

°     which,  by  the 

in  London  after  last  Hilary  term,  the  following  facts  deed,  the  mort- 

gage  becomes 

appeared.    Shaw,  the  bankrupt,  in  1830,  mortgaged  the  absolute  in  de- 
fault of  pay- 
premises  to  which  the  above  deeds  related,  for  2000/.,  ment ;  though 

to  Thomas  Allen,    In  December  1833,  (after  an  inter-  men"  before 

mediate  mortgage  to  the  plaintiff  Dunn,  upon  which  under^thlf^ec- 

nothing  material  turned),  Shaw  mortgaged  the  same  J^o"' /est  the 

o  ^'  o  o  legal  estate  m 

premises  to  the  defendants  for  3000/.,  subject  to  Allen's  ^^^m. 
mortgage.  In  Januarij  1834,  Shaw  committed  an  act  of 
bankruptcy.  A  fiat  issued  against  him  in  February 
1834,  and  the  plaintiffs  were  appointed  assignees  under 
the  commission.  In  March  1834,  the  defendants  paid 
Allen  his  principal  and  interest,  and  obtained  from  him 
an  assignment  of  his  mortgage  to  a  trustee  on  their 
behalf.  The  plaintiffs,  as  assignees  of  Shaw,  afterwards 
tendered  to  the  trustee  all  the  principal  and  interest  due 
from  the  bankrupt  on  the  last-mentioned  mortgage,  and 
demanded  the  title-deeds,  which  were  refused;  and 
thereupon  this  action  was  commenced.  The  tender 
was  long  subsequent  to  the  day  specified  in  the  mort- 
gage-deed for  payment  of  the  principal,  and  after 
which,  on  non-payment,  the  conveyance  to  the  mort- 

I  i  2  gagee 
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1837.       gagee  was  to  become  absolute.    The  assignees  con- 
tended,  at  the  trial,  first,  that  the  mortgage  of  December 
against       1833  was  void,  on  the  ground  of  fraudulent  preference; 

Massey. 

and,  secondly,  as  to  the  defendants'  title  under  the  assign- 
ment, that  the  plaintiffs,  by  their  tender  to  the  trustee, 
became  legally  entitled  to  the  mortgaged  premises,  and 
to  the  deeds,  under  stat.  6  G.  4.  c,  16.  s,  70.  {a).  The 
Lord  Chief  Justice  left  it  to  the  jury  whether  or  not 
there  was  a  fraudulent  preference  in  the  execution  of  the 
deed  of  December  1833  ;  and  they  found  in  the  affirm- 
ative. It  was  then  agreed  that  the  plaintiffs  should  be 
nonsuited,  with  leave  to  move  to  enter  a  verdict  for  them 
if  the  Court,  on  the  construction  of  the  statute,  should 
think  them  entitled  to  recover. 


Sir  F,  PollocJc  now  moved  accordingly.  The  object 
and  effect  of  the  act  are  that  the  assignees,  on  tendering 
the  principal  and  interest  due  from  the  bankrupt  on  a 
mortgage,  shall  be  entitled  to  dispose  of  the  mortgaged 
estate  without  waiting  for  a  re-conveyance,  or  going  into 
a  court  of  equity.  \_Littledale  J.  Does  sect.  70  mean 
more  than  to  place  the  assignees  in  the  situation  which 
the  mortgagor  would  have  stood  in,  if  he  had  not  become 
bankrupt  ?]  It  enables  them  to  tender  before  the  day 
specified  for  payment ;  and,  as  the  clause  is  worded,  at 
any  period  "before  the  time  of  the  performance"  of  the 

(a)  Stat.  6G.4.  c.  16.  5.70.  enacts,  "  That  if  any  bankrupt  shall 
have  granted,  conveyed,  assured  or  pledged  any  real  or  personal  estate, 
or  deposited  any  deeds,  such  grant,  conveyance,  assurance,  pledge  or 
deposit  being  upon  condition  or  power  of  redemption  at  a  future  day, 
by  payment  of  money  or  otherwise,  the  assignees  may,  before  the  time 
of  the  performance  of  such  condition,  make  tender  or  payment  of  money 
or  other  performance,  according  to  such  condition,  as  fully  as  the  bank- 
rupt might  have  done,  and  after  such  tender,  payment  or  performance, 
may  sell  and  dispose  of  such  real  or  personal  estate  for  the  benefit  of  the 
creditors  as  aforesaid." 

condition 
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condition  stated  in  the  mortgage.  The  Lord  Chief 
Justice,  at  the  trial,  thought  it  doubtful  whether  this 
meant  the  time  fixed  for  performance,  or  any  time  while 
the  condition  remained  unperformed.  [Lord  Den- 
man  C.  J.  The  clause  is  unfortunately  expressed :  the 
words  are,  that  the  assignees  may,  "  before  the  time  of 
the  performance  of  such  condition,  make  tender  or  pay- 
ment of  money  or  other  performance,  according  to  such 
condition and,  "  after  such  tender,  payment  or  per- 
formance," may  dispose  of  the  estate.] 

Little  DALE  J.  I  am  of  opinion  that  the  legal  estate 
in  this  case  remained  in  the  defendants.  In  the  ordinary 
case  of  a  mortgage,  if  the  money  be  not  paid  till  after 
the  specified  day,  the  mortgagor  must  go  into  a  court  of 
equity  to  recover  the  premises.  The  object  of  sect.  70 
of  the  Bankrupt  Act  was,  not  merely  to  put  the  assignee 
in  the  situation  of  the  bankrupt,  but  also  to  give  him 
the  power  of  tendering  before  the  specified  day;  an 
advantage  which  the  bankrupt  himself  would  not  have 
had,  because  in  general  a  mortgagee  is  not  bound  to 
receive  his  money  before  the  day.  Here  the  tender 
appears  not  to  have  been  made  till  after  the  day ;  and 
therefore  the  deeds,  when  demanded,  would  not  have 
been  the  property  of  the  bankrupt,  and  were  not  that 
of  the  assignees. 

Patteson  J.  The  assignees  clearly  could  not,  inde- 
pendently of  the  seventieth  section,  revest  the  legal 
estate  in  themselves  by  a  tender  after  the  day.  Kor 
does  the  section  enable  them  to  revest  it  by  such  a 
tender.  It  does  indeed  seem  to  give  them  a  power, 
which  the  bankrupt  would  not  have  had,  of  performing 
I  i  3  the 


1837. 

Dunn 
against 
Masset. 
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1837.      the  condition  in  the  mortgage-deed  by  anticipation ;  hnt 
it  gives  them  no  greater  privilege  of  tendering  after  the 


UNN 


D 

against      specified  time  than  he  would  himself  have  had. 

Massey. 


Coleridge  J.  and  Lord  Denman  C.  J.  concurred. 

Rule  refused  {a% 

(a)  Leave  was  given  to  move  at  chambers  to  enter  a  verdict  for  the 
plaintiffs  on  the  first  issue,  and  for  the  defendants  on  the  others. 


Tuesday, 
Jpril  18th. 

In  assumpsit 
by  the  public 
officer  of  a 
company,  de- 
scribed in  the 
declaration  as 
carrying  on 
the  business  of 
bankers  in 
England  ac- 
cording to  Stat. 
7  G.  4.  c.  46., 
the  defendant 
pleaded  that 
the  company 
carrying  on 
business,  as  in 
the  declaration 
mentioned, 
consisted  of 
more  than  six 
persons,  and 

that  they  were  illegally  associated  together  and  carried  on  such  business  for  the  purpose 
of  borrowing  and  taking  up  in  England  money  on  their  bills  and  notes,  payable  on  demand 
or  at  less  than  six  months  from  the  borrowing,  during  the  continuance  of  the  privileges 
granted  to  the  Bank  of  England  by  stat.  3  &;  4  W.  4.  c.  98.  Replication :  that  the  company 
were  not  illegally  associated  together,  nor  did  they  carry  on  the  said  business  for  the  pur- 
pose in  the  plea  mentioned,  in  manner  and  form  &c.    Issue  thereon. 

Held,  that  the  statement  in  the  plea,  of  the  company  being  illegally  associated,  was  a 
substantive  allegation,  compounded  of  law  and  fact,  and  traversable.  And,  therefore,  that 
the  defendant  was  bound  to  prove,  not  only  that  the  company  carried  on  business  for  the 
purpose  of  taking  up  money  on  bills  or  notes  payable  at  less  than  six  months,  during  the 
continuance  of  the  IBank  charter,  but  also  the  fact  which  rendered  such  business  illegal, 
viz.  that  it  was  carried  on  within  sixty-five  miles  of  London. 


Ransford  against  Copeland. 


ASSUMPSIT.  The  plaintiff  declared  as  one  of  the 
public  and  registered  officers  of  "  certain  persons 
united  in  copartnership,  carrying  on  the  trade  or  business 
of  bankers  in  England,  under  the  name  of  the  Leaming- 
ton Bank,  according  to  the  form  and  effect  of  the 
statute  "  &c.  {a).  The  first  count  charged  the  defendant 
as  acceptor  of  a  bill  of  exchange  payable  to  order,  and 
indorsed  to  the  said  persons  united  in  copartnership ; 
the  second  was  on  an  account  stated.  Plea,  "  That  the 
said  persons  united  in  copartnership,  carrying  on  the 
trade  or  business  of  bankers  in  England,  as  in  the  de- 


(a)  7  G.  4.  c.  46. 


claration 
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claration  mentioned,  at  .the  time  of  the  making  of  the  1837. 
promises  in  the  declaration  mentioned,  were  and  con-     _  ' 

*  Ransford 

sisted  of  more  than  six  persons,  to  wit  one  hundred  a^sainst 

COPELAND. 

persons,  and  that  they  were  illegally  associated  together 
and  carried  on  the  trade  or  business  aforesaid  with  the 
view  and  for  the  purpose  of  borrowing  and  taking  up  in 
England  sums  of  money  on  their  bills  or  notes,  payable 
on  demand,  or  at  a  less  time  than  six  months  from  the 
borrowing  thereof,  during  the  continuance  of  the  privi- 
leges granted  by  a  certain  statute,  made  or  passed" 
&c.  (3  &  4  4.  c.98.)5  "  to  the  Governor  and  Company 
of  the  Bank  of  Englafid  " :  verification.  Replication  ; 
that  the  said  persons  united  &c.  "were  not  illegally 
associated  together,  nor  did  they  carry  on  the  said  trade 
or  business  with  the  view  or  for  the  purpose  in  the  said 
plea  mentioned,  in  manner  and  form  "  &c. :  conclusion 
to  the  country.    Issue  thereon. 

On  the  trial  before  Lord  Abinger  C.  B.,  at  the  last 
Spring  assizes  at  Warwick,  the  defendant  proved  that 
the  company,  consisting  of  more  than  six  persons,  did 
take  up  money  on  their  notes  payable  on  demand,  and 
it  was  insisted  that  such  proof  entitled  him  to  a  verdict, 
inasmuch  as  the  illegality  of  the  association  was  not  put 
in  issue  by  the  replication,  being  matter  of  law,  which 
is  not  traversable.  The  Lord  Chief  Baron  held  that  it 
was  incumbent  on  the  defendant  to  prove  a  trading 
within  sixty-five  miles  of  London,  in  order  to  shew  the 
illegality  of  the  association :  and,  for  want  of  such 
evidence,  he  directed  a  verdict  for  the  plaintiff,  re- 
serving leave  to  move  to  enter  a  verdict  for  the  de- 
fendant. 


I  i  4 


G.  Haye& 


COPELAND. 
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1837.  G.Hayes  now  moved  accordingly  (a).  It  was  not 
alleged,  in  the  plea,  that  the  plaintiffs  traded  within  sixty- 

Ransford 

against  five  miles  of  London :  that  fact,  therefore,  was  not  in 
issue;  and  the  defendant  was  not  bound  to  prove  it. 
The  word  "  illegally,"  in  the  plea,  did  not  put  the  fact 
in  issue ;  it  merely  expressed  an  inference  drawn  by  the 
pleader  from  the  substantive  allegations ;  no  proof  was 
necessary  to  support  it,  nor  indeed  would  a  jury  be 
competent  to  say  what  proof,  if  offered,  would  support 
it.  It  is  like  the  allegation  "  contra  formam  statuti," 
which  is  no  more  than  a  conclusion  of  law  from  facts 
previously  alleged,  and  does  not  aid  the  pleading  if  the 
facts  alleged  are  insufficient  to  show  a  violation  of  the 
statute.  So,  on  the  other  hand,  if  facts  are  stated  in  a 
plea,  shewing  clearly  that  a  statute  has  been  infringed, 
the  conclusion  "contra  formam  statuti"  is  unnecessary; 
Peate  v.  Dicken  (b).  If  the  word  "illegally"  were  taken 
as  involving  allegations  of  fact,  an  indefinite  latitude  of 
proof  would  be  given  to  the  party  pleading;  and  a 
court  of  error  could  not  judge  from  the  record  whether 
or  not  the  charge  of  illegality  was  made  on  sufficient 
legal  grounds.  \_Patteson  J.  The  plea  here  does  not 
state  the  illegality  as  an  inference  from  the  facts,  but 
makes  a  substantive  averment  that  the  company  were 
associated  and  carried  on  business  illegally,  thus  ren- 
dering it  necessary  that  some  fact  should  be  proved  as 
a  ground  for  the  averment  of  illegality.]  The  whole 
plea  forms  one  connected  statement;  the  word  "ille- 
gally" only  qualifies.  [Patteson  J.  "Without  probable 
cause  "  involves  a  conclusion  of  law,  yet  the  facts  leading 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  3 5<r 
{b)  1  Cro.  M.     B.  422.    S.  C.  5  Ttjr,  116. 

to 
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to  that  conclusion  are  never  stated.]    That  is  an  aver-  1837. 
ment  of  mixed  law  and  fact;  and  it  occurs  in  a  declara- 

Ransford 

tion  ;  a  plea  ought  not  to  consist  of  mattter  of  fact  com-  against 
plicated  with  law.  The  defendant  here  has  proved 
every  specific  matter  of  fact  alleged  in  his  plea,  and  put 
in  issue  by  the  replication.  The  plea  might  have  been 
demurrable,  or  the  plaintiff  maybe  entitled  to  judgment 
non  obstante  veredicto ;  but  those  questions  do  not  arise 
now.  Suppose  the  plea  had  merely  been,  that  the  com- 
pany carried  on  business  illegally,  and  that  had  been 
traversed;  a  jury  could  not  have  tried  the  question 
whether  the  business  was  carried  on  legally  or  not. 
There  must  have  been  a  repleader.  [Lord  Denman  C.  J. 
There  is  certainly  great  inconvenience  in  this  general 
use  of  the  word  "  illegally,"  because,  if  it  is  considered 
as  involving  some  fact  which  is  to  be  the  subject  of 
proof,  the  defendant  may  avail  himself  of  any  fact  which 
would  render  the  business  illegal.  Still  it  seems  mon- 
strous that  the  defendant  should  make  this  application 
under  the  present  circumstances.  We  will  not  grant  a 
rule  if  we  can  avoid  it.] 

Cur,  adv,  mlt. 


Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  (May  5th),  delivered  the  judgment  of  the  Court. 
After  having  stated  the  pleadings  and  the  facts,  his 
Lordship  said. 

It  is  now  admitted  that  the  plea  is  bad,  but  contended, 
as  at  the  trial,  that  it  was  proved  in  fact.  The  question 
is,  whether  the  allegation  in  the  plea,  that  the  company 
was  illegally  associated,  is  an  allegation  of  a  mere  result 
of  law,  or  of  law  and  fact  mixed.  The  distinction  is 
obvious  :  and  all  the  authorities,  most  of  which  are  re- 
ferred 
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1837.       ferred  to  in  Lucas  y.  Nockells  (a),  turn  upon  it.  We 
are  clearly  of  opinion  that  the  allegation  in  this  case  is 

Ransford 

against       one  Compounded  of  law  and  fact,  and  therefore  traver- 

COPELAND.I 

sable. 

The  plea  does  not  state  certain  facts,  and  then  go  on 
to  allege  'wherebi/  the  association  was  illegal,  or  any  words 
to  that  effect :  but  contains  a  distinct  and  separate  alle- 
gation that  the  association  was  illegal  within  the  stat. 
3  &  4  W,^,c,  98.  It  is  plain  that,  if  it  were  so  illegal, 
that  illegality  must  arise  from  some  fact,  or  the  absence 
of  some  fact,  either  of  which  required  to  be  established 
by  proof ;  and  such  proof  is  necessarily  matter  for  the 
consideration  of  a  jury.  We  think  that  the  learned 
Judge  was  quite  right  in  requiring  such  proof ;  and  that 
the  verdict  must  stand. 

Rule  refused. 

(a)  10  Bing.  l  57 > 


Wednesday, 
April  19th< 


Jones  against  Littledale  and  Others. 


^SSUMPSIT  for  not  delivering  a  quantity  of  hempj 
alleged  to  have  been  bought  by  the  plaintiff  of 
the  defendants  at  the  price  of  155/.  145.  11<^.  There 
was  also  a  count  for  money  had  and  received,  and  on 
an  account  stated.  The  defendants  pleaded  to  the  first 
count,  and  all  but  521.  in  the  second  count,  non  assumps- 


i.  and  Co., 

brokers  at 
Liverpool^  sold 
hemp  by  auc- 
tion at  their 
rooms,  and 
gave  an  invoice, 
describing  the 
goods  as 
*'  bought  of 
X.  and  Co.," 
and  received 

part  of  the  price,  but  failed  to  deliver  the  goods.  An  action  being  brought  against  them 
Ly  i.  e  purchaser  for  the  non-delivery,  and  for  money  had  and  received, 

Held,  that  L.  and  Co.  had  made  themselves  responsible  as  sellers,  by  the  invoice ;  and 
could  not  defend  tliemselves  by  evidence  tending  to  shew  that  they  sold  as  agents,  and  had 
intimated  that  fact  before  and  at  the  time  of  the  sale,  and  that,  the  principals  being  in- 
debted to  L.  and  Co.,  the  invoice  had  been  made  out  in  their  names,  according  to  a  custom 
of  brokers  in  Liverpool,  to  secure  the  passing  of  the  purchase-money  through  their  hands. 

erunt ; 
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erunt ;  and  as  to  that  521,  a  tender.    The  particulars  of 
demand  claimed  1 55L  1 4^.  11  d. 

On  the  trial  before  Patteson  J.  at  the  last  Liverpool 
assizes,  it  appeared  that  the  plaintiff  had  (in  1836), 
bought,  by  auction,  at  the  rooms  of  the  defendants,  who 
were  brokers  at  Liverpool^  the  hemp  in  question,  to  be 
paid  for  at  certain  times  then  agreed  on :  that  the  defend- 
ants afterwards  sent  an  invoice  of  the  goods,  headed,  — 

"  — — -  Jones, 

Bought  of  J",  and  H,  Littledale, 
Sixty-four  bales  of  hemp.    Payment  fourteen  days 
and  six  months.   Received  on  account  100/.  October  31. 

Settled  November  26. 
(Signed  by  defendants'  clerk.) 

That  the  plaintiff,  on  the  31st  of  October,  paid  the 
defendants  100/.,  and  afterwards,  on  the  26th  of 
November,  the  residue,  52/. ;  and  on  the  latter  day 
asked  for  a  delivery  order.  An  order  on  Messrs. 
Coupland  and  Duncan  was  given  him,  which  on  pre- 
sentation the  same  day  was  refused ;  and  one  of  the  de- 
fendants, being  applied  to,  said  that  he  would  see  his 
attorney,  and  procure  the  delivery :  but  the  defendants 
never  did  procure  the  delivery.  In  answer,  the  defend- 
ants offered  to  prove  that  the  hemp  was  advertised  in 
two  newspapers,  which  the  plaintiff  was  in  the  habit  of 
seeing,  for  sale,  'at  the  rooms  of  the  defendants,  brokers, 
with  a  reference  to  Coupland  and  Duncan,  merchants  (a). 
That  it  was  sold  by  auction  at  the  defendants'  rooms, 
under  printed  conditions  of  sale,  describing  the  defend- 

(a)  The  advertisement,  after  describing  the  goods,  added,  "  Apply  to 
Coupland  and  Duncan,  merchants,  or  Littledale  and  Co.,  brokers*" 

ants 
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1837.      ants  as  the  seller^s  brokers,  but  not  mentioning  the  name 
of  the  seller :  that  the  defendants  had  made  advances 

Jones 

against       to  Messrs.  Coupland  and  Duncan  on  these  and  other 

TTLEDALE.  j  111  -r  '  r      i  1 

goods ;  and  that  the  custom  at  Liverpool  was  for  brokers, 
when  they  had  made  advances,  to  deliver  invoices  in 
their  own  names,  in  order  to  secure  the  passing  of  the 
purchase-money  through  their  hands:  That  Messrs. 
Coupland  and  Duncan  became  bankrupts,  and  that  a 
fiat  issued  on  the  25th  of  November  (a).  The  learned 
Judge  thought  that  these  facts,  if  proved,  constituted 
no  defence  to  the  action ;  and  directed  a  verdict  for  the 
plaintiff. 

Cresswell  now  moved  (b)  for  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  of 
misdirection.  The  evidence  which  it  was  proposed  to 
offer  would  have  been  a  good  defence,  and  should  have 
gone  to  the  jury.  If  the  plaintiff  knew  that  the  defend- 
ants were  selling  for  Coupland  and  Duncan,  he  has  no 
right  to  recover  against  the  defendants.  This  was  a 
sale  by  brokers  for  a  declared  principal :  the  terms  of 
the  invoice  could  not  alter  the  contract  entered  into  by 
that  sale.  The  invoice  is  not  the  contract.  [Coleridge  J. 
Do  not  the  brokers,  by  such  a  dealing  as  this,  undertake 
that  they  have  a  right  to  deliver  ?]  If  they  do,  and  have 
not  the  right,  they  may  be  liable  on  a  declaration 
adapted  to  those  circumstances.  Had  the  plaintiff  here 
made  his  payment  at  the  fourteen  days  he  would  probably 
have  obtained  the  goods,  for  Coupland  and  Duncan  were 
still  solvent.    Moore  v.  Clementson  (c)  shews  that  parol 

(a)  It  was  admitted,  on  the  trial,  that  the  defendants  had  tendered  the 

(6)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Colendge  Js. 
(c)  2  Camp.  22. 

evidence 
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evidence  may  be  received  to  prove  who  was  the  real  1837. 
principal  in  a  sale  of  goods,  though  an  invoice  may  have 

Jones 

been  given  in  vv^hich  that  party  was  not  named ;  a  fact  against 
upon  which  Lord  Ellenhorough,  in  that  case,  thought 
no  stress  was  to  be  laid.    [Patteson  J.   Such  evidence 
is  admissible  to  charge  a  party  not  mentioned  in  the 
invoice;  but  can  it  also  be  received  to  exonerate  the 
seller  named  in  the  invoice,  when  he  is  sued  as  such  ?] 
If  once  admitted,  it  must  be  available  in  either  case.  As 
to  the  counts  for  money  had  and  received,  the  52/. 
received  by  the  defendants  after  the  bankruptcy  was 
tendered  back;   and,  with  respect  to  the  100/.,  if 
Coupland  and  Dmican  were  the  owners  of  the  goods, 
and  sold  them  through  the  defendants  as  brokers,  and 
the  defendants  received  this  money  with  their  sanction, 
the  payment  was  virtually  a  payment  to  Coupland  and 
Duncan :  Warner  v.  M^Kay  (a)  explains  the  law  on  this 
subject.    [Patteson  J.   According  to  your  view  of  the 
case,  what  need  had  the  plaintiff  of  a  delivery  order  ?] 
Probably  it  was  a  voucher  to  Coicjpland  and  Duncan  that 
the  defendants  had  been  paid.    The  defendants,  not 
having  the  advantage  of  a  lien,  may  have  arranged  with 
the  owners  that  the  goods  should  not  be  given  up 
without  such  voucher. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  {May  5th),  delivered  the  judgment  of  the  Court. 
After  having  stated  the  pleadings,  and  the  facts  as  they 
are  above  set  forth,  his  Lordship  said. 

On  moving  to  set  aside  this  verdict,  the  counsel  for 

(a)  1  ilf.  §•  r.  591.    S.  C.  Tyr.  ^  Gr.  965. 

the 
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1837.  the  defendants  argued  that  the  sale  by  auction  was  the 
~~  contract,  from  which,  and  the  previous  advertisement,  it 

Jones  '■ 

against      was  apparent  that  the  plaintiff  knew  that  the  defendants 

LlTTLEDALE, 

were  only  agents,  and  who  the  principals  were,  and  that 
the  learned  judge  should  have  left  to  the  jury  to  say 
whether  the  contract  was  made  with  the  defendants,  or 
the  principals ;  urging  also  that,  if  the  purchase-money 
bad  been  paid  at  the  proper  time,  the  plaintiff  would 
have  obtained  the  goods;  and  contending  that  the  100/. 
must  be  taken  as  paid  to  the  principals,  and  might  be 
proved  under  the  fiat  against  them,  and  that  the  52/., 
paid  after  the  fiat,  had  been  tendered.  And  he  cited 
Moore  V.  Clement  son  (a),  to  shew  that  the  form  of  the 
invoice  made  no  difference,  but  evidence  was  admissible 
to  shew  who  was  the  real  contracting  party ;  contending 
that,  from  the  evidence  of  the  facts  and  the  custom,  the 
invoice  had  the  same  effect  as  if  it  had  stated  that 
the  plaintiff  bought  of  the  defendants  for  Coupland  and 
Duncan,  payment  to  be  made  to  the  defendants. 

There  is  no  doubt  that  evidence  is  admissible,  on 
behalf  of  one  of  the  contracting  parties,  to  shew  that  the 
other  was  agent  only,  though  contracting  in  his  own 
name,  and  so  to  fix  the  real  principal ;  but  it  is  clear 
that,  if  the  agent  contracts  in  such  a  form  as  to  make 
himself  personally  responsible,  he  cannot  afterwards, 
whether  his  principal  were  or  were  not  known  at  the 
time  of  the  contract,  relieve  himself  from  that  responsi- 
bility. In  this  case  there  is  no  contract  signed  by  the 
sellers,  so  as  to  satisfy  the  statute  of  frauds,  until  the 
invoice,  by  which  the  defendants  represent  themselves  to 
be  the  sellers :  and  we  think  that  they  are  conclusively 

(a)  2  Camp.  22. 

bound 
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bound  by  that  representation.  Their  object  in  so  repre- 
senting was,  as  appeared  by  the  evidence  of  custom,  to 
secure  the  passing  of  the  money  through  their  hands, 
and  to  prevent  its  being  paid  to  their  principals  ;  but  in 
so  doing  they  have  made  themselves  responsible  ;  and  we 
think  it  impossible  to  read  the  invoice  in  the  sense 
proposed. 

Rule  refused. 


1837. 

Jones 

against 

LiTTLEDALE, 


Cox  against  Painter.  Wednesday, 

April  1 9th. 

TRESPASS.    The  declaration  stated  that  the  de-  In  an  action 
for  trespasses, 

fendant,  on  19th  October  1836,  and  on  divers  laid  on  a  day 
other  days  between  that  day  and  the  commencement  of  on'divers  days 
this  suit,  with  force  &c.,  broke  and  entered  a  dwelling-  day^Tnd  the^ 
house,  &c.,  of  the  plaintiff,  tore  away  and  severed  certain  ^nhTacdoT"^ 
vetje tables,  shrubs,  &c.,  and  carried  away  and  converted  ^nns 

°  record  omitted 

them  to  his  own  use,  and  afterwards,  on  the  day  and  the  date  of  the 

\     ^     writ.    It  did 

year  last  aforesaid,  ejected  and  expelled  the  plaintiff  not  appear 

whether  the 

from  the  use,  occupation,  and  enjoyment  of  the  said  omission 
dwelling-house,  &c.,  and  continued  him  so  expelled  for  in  the  issue 
a  long  space  of  time,  to  wit  from  thence  hitherto  i  and  jy^gg 
other  &c.    Plea,  Not  Guilty.  Jr£'dThItIt 
On  the  trial  before  Parke  B.,  at  the  last  Beading  was  necessary 

°  that  the  com- 

assizes,  the  plaintiff  proved  the  trespass,  the  seizure,  mencementof 

the  action 

and  the  ejectment  from  the  house;  and  that  the  defendant  should  appear, 

1-111  •  •  rni        1   r  inserted  the 

had  kept  the  possession  ever  since.  Ihe  derendant  date  from  the 
failed  to  make  out  any  defence  proveable  under  the  ^hfch^was"*^ ' 

produced. 

This  Court  refused  a  rule  for  a  nonsuit  or  new  trial. 
1.  Because  the  commencement  of  the  action  sufficiently  appeared  from  the  writ  pro- 
duced, without  inserting  the  date  in  the  Nisi  Prius  record. 

2^  Because  the  amendment  might  be  made  at  JSisi  Prius,  under  the  Rules,  Hil.  4  W.  4. 

general 
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general  issue.  The  learned  Judge,  in  summing  up  to 
the  jury,  perceived  that  the  Nisi  Prius  record  contained 
no  date  of  the  writ  of  summons.  The  time  down  to 
which  the  damages  were  recoverable  not  appearing  on 
the  record,  his  Lordship  allowed  the  plaintiff's  attorney 
to  produce  the  original  writ,  which  he  identified  upon 
oath :  and  the  learned  Judge  then  inserted  on  the  record 
the  date  from  the  writ,  giving  leave  to  the  defendant  to 
move  for  a  nonsuit,  in  case  the  Court  should  think  that 
the  amendment  ought  not  to  have  been  made.  Verdict 
for  the  plaintiff,  damages  405. 

J.  J,  Williams  now  moved  for  a  nonsuit  or  a  new 
trial.  The  Judge  has  power  to  amend,  that  is,  to  alter 
an  incorrect  date,  /but  not  to  add  a  date  where  there 
was  none  before.  In  John  v.  Currie{a)  there  was  a 
plea  of  justification  to  a  declaration  in  trespass  for 
taking  mirrors  and  handkerchiefs ;  but  the  plea  omitted 
to  mention  the  handkerchiefs  :  and  Parke  B.  refused,  at 
the  trial,  to  insert  the  words  "  and  handkerchiefs,"  on 
the  ground  that  it  was  "  not  a  variance,  but  an  omission 
in  the  record."  [Lord  Denman  C,  J.  There  was  nothing 
to  amend  by.  Besides,  there  the  fault  was  in  the  body 
of  the  plea.]  Here  the  fault  is  in  the  declaration,  of 
which  the  statement  of  the  process  forms  a  part.  And 
the  principle  relied  upon  by  the  learned  J udge  was  in- 
dependent of  the  difficulty,  that  there  was  nothing  to 
amend  by.  [Lord  Denman  C.  J.  How  far  would  you 
carry  such  a  principle  ?  Will  you  argue  that  a  singular 
may  not  be  changed  into  a  plural  by  the  addition  of  the 
s,  that  being,  not  an  amendment,  but  an  insertion? 
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Littledale  ^.    What  was  the  necessity  for  the  amend-  ]837. 

ment?   The  commencement  of  the  action  appeared  by 

the  original  writ  which  was  produced.    This  used  to  be  agaiiist 

Painter. 

the  method  of  proof  in  questions  on  the  statute  of 
limitations.]  Supposing  that  to  remove  the  objection  as 
to  the  amount  of  damages,  still  the  Nisi  Prius  record 
was  vitiated  by  the  omission ;  and,  if  the  insertion  was 
improper,  this  was  a  mistrial.  The  form  in  the  Rules 
of  Hilary  term,  4  W.  4.,  has  not  been  followed  («). 
\_Paiteson  J.  But  it  is  said,  "  Provided  that,  in  case  of 
non-compliance,  the  Court  or  a  Judge  may  give  leave  to 
amend."]  That  leaves  open  the  question,  whether  this 
was  an  amendment ;  according  to  John  v.  Currie  (b)  it 
was  not,  though  a  false  date  might  have  been  rectified. 
But,  further,  the  provision  cannot  be  meant  to  apply  to 
an  amendment  made  at  this  stage.  The  defendant  was 
entitled  to  insist  upon  the  Nisi  Prius  record  being  per- 
fect ;  and  he  had  no  other  opportunity  of  taking  the 
objection.  Had  the  error  occurred  in  the  issue  de- 
livered, he  might  have  applied  to  a  judge  to  order  the 
amendment ;  and,  in  that  case,  in  default  of  his  so 
applying,  the  objection  might  have  been  disallowed  at 
Nisi  Prius.  But,  here,  it  does  not  appear  that  the  issue 
delivered  was  wrong :  the  first  error  appears  to  be  in  the 
Nisi  Prius  record ;  and  the  judge  should  have  refused  to 
try.  The  cause  of  action,  for  any  thing  apparent  on  the 
record,  might  have  accrued  after  the  writ  issued.  If 
this  proceeding  be  supported,  the  rule  is  nugatory,  so 
far  as  regards  the  Nisi  Prius  record ;  for  there  will  be 
no  means  of  enforcing  compliance  with  it.  \_Coleridge  J. 
In  Ball  V.  Hamlet  (c)  the  Court  granted  a  rule  nisi  to 

(a)  5  B.      Ad.  X,  xi.  (ft)  6  C.  ^  P.  618. 

(c)  1  C.  M.  4;  R.  575.    S.  a  5  Tyrwh.  201 . 

Vol,  VI,  K  k  set 
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Painter. 


1837.  set  the  issue  and  notice  of  trial  aside,  for  an  omission 
"  of  dates ;  but  they  said  that  it  would  be  of  little  use,  as 

Cox 

against  they  should  give  leave  to  amend :  and  they  refused  to 
stay  proceedings  pending  the  rule.]  There  the  fault 
was  in  the  issue  delivered ;  and  the  case  falls  within  the 
distinction  already  pointed  out. 

Lord  Denman  C.  J.  The  production  of  the  writ  at 
all  events  got  rid  of  the  difficulty  as  to  the  commence- 
ment of  the  action.  But,  generally,  I  should  say  that 
the  judge  had  power  to  make  such  an  amendment ;  the 
proviso  adverted  to,  in  the  Rules  of  Hil,  ^  W,  4.  («),  is 
applicable  to  a  "  case  of  non-compliance "  with  the 
forms  prescribed  by  the  schedule.  In  John  v.  Cur- 
rie  ip)  there  was  nothing  to  amend  by. 

I.iTTLEDALE,  Patteson,  and  Coleridge  Js.  con- 
curred. 

Rule  refused. 

(a)  SB,     Ad.  X.  {b)  6  C,  4;  P.  618. 
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Doe  on  the  Demise  of  Peter  Beck  against  "^f^^oth' 
John  Heakin. 


EJECTMENT  for  messuages  and  lands  in  Shrop-  i-  ejectment 
by  a  party 

shire.    On  the  trial  before  Bolland  B.,  at  the  last  claiming  to  be 

devisee  of  3, 

Shrewsbury  assizes,  the  following  facts  appeared.    The  manor,  the 
lessor  of  the  plaintiff  was  second  son  of  Peter  BecJc,  de^vTsor  ha  vino- 
deceased,  whose  will  was  put  in,  and  contained  the  Jj^ti^y-fWe '^'^ 
following  clause.    "  Whereas,  on  the  marriage  of  my  ^s®' 

°  ^  the  lessor  of 

daughter,  Mary  Darnsward^  I  charged  my  Hope  estate  the  plaintiff  on 

several  oc- 

with  the  sum  of  3000^.,  I  will  and  devise  unto  my  casions  since 

^        .     r  11.1.  1        .  T,        death,  and 

trustees  heremarter  named,  their  heirs  and  assigns,  all  of  appoint- 
that  my  manor  of  Hope^''  "  with  the  several  farms,"  keepers,^fre™^' 
&c.,   "thereunto  belonging,  to   hold  unto  my  said  p^of  ^o'th 
trustees,  their  heirs  and  assigns,  upon  trust  that  they  ^^^^^J- 
do  and  shall  keep  down  the  interest  of  the  sum  of  ^^a*  lessor 

of  the  plaintilf 

SOOO/.  charged  thereon  in  favour  of  my  said  daughter  is  the  lord, 

Mary,  by  virtue  of  her  marriage  settlement,  and  to  production  of 

apply  the  residue  of  such  rents  and  profits  in  aid  any^docu- 

of  my  personal  estate,  until  my  son  Peter  attains  the  ™en"e?7f  courts 

age  of  twenty-three  years ;  and,  upon  his  attaining  that  ^J^^^ 
age,  I  give  and  devise  the  same  manor  and  premises  to     2-  The  win 

^         °  ^  recited  that  the 

him  and  his  heirs  absolutely,  subject  nevertheless  to  devisor  had 

charged  the 

the  said  sum  of  3000^.  charged  thereon  in  favour  of  land  with 

•111  T.^  7    1         1  .n  1   3000^  on  his 

my  said  daughter  Mary  Da7msward,  her  children,  and  daughter's 
issue."    Three  persons,  of  whom  the  lessor  of  the  foUmved^  a  de-^^ 

vise  to  trustees 

to  keep  down  the  interest  and  apply  the  surplus  rents  as  directed,  till  the  lessor  of  plaintiff 
should  come  to  the  age  of  twenty-three,  and  then  to  him,  subject  to  the  charge.  Held, 
that  this  did  not  shew  a  legal  estate  out  of  the  lessor  of  the  plaintiff. 

3.  The  premises  in  dispute  had  been  inclosed  from  the  waste,  with  the  knowledge  of 
ihe  lord,  ten  years  before  the  action  was  brought.  Three  days  before  the  action  was 
brought,  the  lessor  of  the  plaintiff  broke  down  the  fences.  Held  to  be  a  sufficient  re- 
vocation of  any  licence  which  could  be  presumed  from  previous  acquiescence. 

Vol.  VL  LI  plaintiff 
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1837.  plaintiff  was  one,  were  then  named  trustees  and  exe- 
■    7"      cutors  of  the  will.    The  lessor  of  the  plaintiff  had  at- 

DoE  dem.         ^  ^ 

Beck       tained  the  age  of  twenty-three.    In  order  to  shew  the 

against 

Heakin.  existence  of,  and  property  in,  the  manor  of  Hope,  it  was 
proved  that  Peter  Beck,  the  father,  had  held  a  court 
about  thirty-five  years  ago.  The  father  died  in  1824; 
and,  subsequently,  the  lessor  of  the  plaintiff  had  held 
meetings  which,  on  his  part,  were  represented  as  courts; 
but  it  was  denied  on  the  other  side  that  they  were 
so.  Some  deputations  of  gamekeepers,  filed  with  the 
clerk  of  the  peace,  were  put  in,  one  of  which  was  in  the 
name  of  the  trustees  under  the  will.  No  court  rolls 
were  produced.  It  was  proved  that  the  land  in  ques- 
tion, which  consisted  of  about  four  acres,  was  for- 
merly part  of  the  waste  of  the  manor.  It  had  been  in- 
closed, and  a  cottage  built  on  it,  about  ten  years  before 
the  commencement  of  the  action.  The  lessor  of  the 
plaintiff  lived  near  the  premises,  but  offered  no  inter- 
ruption ;  except  that,  three  days  before  the  service  of 
the  declaration  in  ejectment,  he  broke  down  the  in- 
closures.  On  this  evidence,  the  defendant's  counsel 
contended  that  no  manor  was  shewn  to  exist;  that  at 
any  rate  the  legal  estate,  under  the  will,  was  not  shewn 
to  be  in  the  lessor  of  the  plaintiff  solely ;  and  that  there 
was  ground  for  presuming  a  licence,  which  could  not 
be  revoked  by  an  interruption  taking  place  so  short  a 
time  before  the  commencement  of  the  action.  The 
learned  Judge  was  of  opinion  that  a  prima  facie  case 
was  made  out  for  the  plaintiff,  but  reserved  leave  to  move 
for  a  nonsuit.    Verdict  for  the  plaintiff. 

Godson  now  moved  to  enter  a  nonsuit.    First,  there 
was  not  sufficient  evidence  to  go  to  the  jury  of  the 

existence 
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existence  of  a  manor  at  all,  without  the  production  of  1837. 
court  rolls,  or,  in  their  absence,  without  at  least  con-     J  r~ 

'      '  Doe  dem. 

stant  acts  done,  shewing  notoriety  of  the  alleged  ma-  I^^ck 

against 

norial  rights,  and  acquiescence  in  them.  Secondly,  the  Heakin. 
will  gives  the  land  to  the  lessor  of  the  plaintiff,  subject 
to  a  charge.  Now  the  precise  nature  of  the  charge  did 
not  appear :  but  it  may  be  assumed  that  it  was  created 
by  giving  a  term,  or  some  legal  estate.  That  being  so, 
the  lessor  of  the  plaintiff"  would  have  only  an  equitable 
title.  \_Coleridge  J.  Why  might  not  the  charge  be  a 
rent-charge?]  It  is  of  a  sum  in  gross,  not  an  annual 
payment.  If,  contrary  to  the  more  ordinary  mode,  the 
charge  was  such  as  not  to  affect  the  legal  estate,  it  was 
for  the  lessor  of  the  plaintiff  to  shew  its  nature.  He 
cannot  be  said  to  have  made  out  his  title,  when  he 
claims  under  a  will  which  shews  no  title,  except  oh  the 
supposition  that  a  charge,  the  existence  of  which  in 
some  shape  he  admits,  confers  no  legal  estate.  Thirdly, 
it  appears  from  Doe  dem.  Foley  v.  Wilson  (a)  that  a 
licence  to  the  defendant  was  to  be  presumed,  and  that 
this  is  a  good  defence  in  the  absence  of  a  revocation. 
An  interruption,  made  immediately  before,  and  for  the 
purpose  of,  the  action,  cannot  have  the  effect  of  a  re- 
vocation. 

Qir,  adv.  vulL 

Lord  Denman  C.  J.,  in  the  same  term  {May  5th), 
delivered  the  judgment  of  the  Court.  After  stating  the 
nature  of  the  application,  his  Lordship  said, 

The  lessor  of  the  plaintiff  had  recovered  a  verdict  at 

(a)  1 1  East,  56. 

L  1  2  the 
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1837.      the  trial,  claiming  the  land  in  question  as  parcel  of  the 
DoEdera      ^^^te  of  his  manor.    It  was  objected,  at  first,  that  he 
Beck       had  given  no  evidence  of  a  manor,  or  of  his  beinff  the 

against  ° 

Hkakin.  lord,  because  he  had  produced  no  court  rolls  nor  any 
other  documentary  proofs  of  the  holding  of  courts :  but 
this  last  was  certainly  not  necessary ;  and  the  parol 
evidence,  that  his  father  had  held  a  court  thirty-five 
years  ago,  and  he  himself  on  several  occasions  more 
recently,  with  proof  of  the  appointments  of  gamekeepers 
by  deputation,  were  clearly  sufficient  prim^  facie  evi- 
dence of  both  facts. 

It  was  next  objected,  the  lessor  of  the  plaintiff  having 
put  in  his  father's  will,  that  he  had  thereby  shewn  the 
legal  estate  out  of  himself.  The  will  was  stated  to 
recite  some  subsisting  charges,  and  then  to  devise  to 
trustees  to  keep  down  the  interest  on  them,  and  apply 
the  surplus  rents  as  therein  directed  until  the  lessor  of 
the  plaintiff  should  attain  the  age  of  twenty-three :  and 
then  it  devised  to  him,  subject  to  the  before-mentioned 
charges.  We  think  we  cannot  infer,  from  this  statement, 
that  any  legal  estate  was  outstanding  in  the  incum- 
brancers ;  but  that  the  more  reasonable  presumption  is 
that  which  accords  with  the  very  words  of  the  will. 

Lastly,  it  was  said  that,  as  the  cottage  had  been  built 
on  land  inclosed  from  the  waste,  and  there  was  evidence 
of  this  having  been  done  with  the  knowledge  of  the 
lord,  a  licence  at  least  must  be  presumed;  and  that  it 
had  not  been  properly  revoked  before  action  brought. 
The  lessor  had  proved  that,  a  very  short  time,  a  few 
days  only,  before  the  action  brought,  he  and  his  ser- 
vants had  entered  on  the  inclosure,  and  broken  down 
the  hedges  in  several  places.    It  appears  to  us  that  this 

act. 
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act,  the  purpose  of  which  was  unambiguous,  was  evi-  1837. 
dence  from  which  the  jury  were  warranted  in  finding  a     _  ' 

^  °         Doe  dem. 

revocation  of  the  licence.    Such  revocation  might  be  Beck 

against 

by  act  in  pais,  or  by  parol;  and  no  precise  time  is  Heakin. 
limited  by  law  as  necessary  to  intervene  between  it  and 
the  commencement  of  the  action  which  treats  the  party 
in  possession  as  a  trespasser. 

We  think  there  should  be  no  rule. 

Rule  refused. 


Gruoeon  against  John  Smith.  ^ptu'isth. 

ASSUMPSIT  by  one  of  the  registered  officers  of  In  an  action  by 
indorsee  of  a 

the  Commercial  Bank  of  England,  Manchester^  bill  of  ex- 
as  indorsee  of  a  bill  of  exchange,  against  the  drawer,  drawer/the^"^' 
The  plea  traversed  the  notice   of  dishonour;   and  n^odcTofdis- 
issue  was  joined  thereupon*    On  the  trial,  before  PaU  Jgid  "uffident 
teson  J.,  at  the  last  Liverpool  assizes,  the  bill  was  pro*  «  * 
duced.    It  was  dated     Liverpool,  29th  April  1836,"  you,  is  this  day 

returned, 

directed  to  John  Jones,  drawn  for  49/.  75.  3d.,  payable  with  charges, 

,  to  which  your 

to  the  order  of  the  defendant  in  London,  three  months  immediate  at- 
after  date,  indorsed  by  the  defendant  to  the  Commercial  qu"esTed. 
Bank  of  England.    The  bill  was  signed  «  John  Smith,'*  fX^e^^ 
and  was  actepted  payable  in  London,    The  evidence  of 
notice  was  that  the  agent  in  London  of  the  Commercial 
Bank,  immediately  upon  the  dishonour  of  the  bill, 
transmitted  it  to  the  branch  bank  at  Liverpool ;  and  that 
Mr.  Hamilton,  the  manager  of  the  branch  bank  there, 
filled  up  a  printed  form,  which  was  produced  at  the 
trial,  arid  was  as  follows. 

L  1  3  Commerddl 
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1837-  Commercial  Bank  of  England^  Manchester^ 
  Sir, 

Grugeon 

against  Bill  si   due  —  — -  OD 

Smith* 


drawn  by   —          is  this  day 

returned  — — —  with  charges  

to  which  your  immediate  attention  is  requested. 
I  am,  Sir, 

Your  obedient  Servant, 


Manager. 

This  was  directed,  ^^Mx.John  Smith,  Liverpool 
and  put  into  the  post.  Two  objections  were  taken  at 
the  trial ;  first,  that  the  direction  was  not  sufficient,  and 
that  evidence  ought  to  be  given  of  some  further  attempt 
to  discover  the  abode  of  the  acceptor,  it  appearing  that, 
in  the  Liverpool  directory,  there  were  thirty-eight  per-^ 
sons  of  the  name  of  John  Smith  ;  and,  secondly,  that  the 
notice  of  dishonour  was  insufficient.  Evidence  was 
given  for  the  purpose  of  shewing  that  the  defendant  had 
acknowledged  the  receipt  of  the  notice ;  and,  the  learned 
Judge  refusing  to  nonsuit,  the  plaintiff  had  a  verdict ;  and 
his  lordship  reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Murphy  now  moved  accordingly.  This  case  is  dis- 
tinguishable from  Mann  v.  Moors  {a),  where  the  notice 
was  held  sufficient :  there  the  party  whose  duty  it  was 
to  give  notice  resided  in  London,  and  the  party  who  was 
to  receive  the  notice  in  Manchester.  Here  both  parties 
live  in  Liverpool,  so  that  the  party  giving  the  notice  had 
it  in  his  power  to  make  inquiry :  trusting  the  notice  to 

(a)  J?y.     M.  249. 

the 


Grugeon 
against 
Smith. 
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the  post,  with  such  a  direction,  was,  therefore,  not  taking  1837. 
reasonable  pains  in  the  particular  case.  In  Walter  v. 
Haynes  (a)  the  decision  was  the  other  way.  The  re- 
porters, indeed,  suggest  {b)  that  the  two  cases  may  be 
reconciled  on  the  principle  that  the  drawer's  own  de- 
signation on  the  bill  was  followed  in  Mann  v.  Moors  (c). 
But  demand  of  information,  as  to  an  indorser's  re- 
sidence, at  the  place  where  the  bill  was  made  payable 
by  the  acceptor,  was  held  insufficient  in  Beveridge  v. 
Burgis{d),  [Lord  Denman  C.J.  Surely,  the  plaintiff 
having  followed  the  defendant's  description  of  himself 
on  the  face  of  the  bill,  and  there  being  also  some  evi- 
dence as  to  an  acknowledgment,  the  whole  was  for  the 
jury  {e),~\  As  to  the  form  of  the  notice,  Hm-tley  v. 
Case{g)  and  Solarte  v.  Palmer  {k)  shew  that  the  notice 
ought  to  contain  an  express  statement,  both  that  the  bill 
has  been  dishonoured,  and  that  the  party  giving  the 
notice  intends  to  look  to  the  defendant  for  payment. 

Lord  Denman  C.  J.    That  is  clearly  the  effect  of  the 
notice  in  this  case. 

Littledale  J.  concurred. 

Patteson  J.    In  Solarte  v.  Palmer  (h)  there  was  no 
notice  of  the  fact  of  dishonour ;  here  there  is. 

Coleridge  J.  concurred. 

Rule  refused  (2). 

(a)  %.  <|-  M,  149. 

(6)  Note  (a)  to  Mann  v.  Moors,  Uy,  ^  M.  250. 
(c)  %.     M,  249.  (d)  3  Campb.  262. 

(e)  See  Clarke  v.  Sharpe,  3  M.      IF.  166.         (g)  4^B,  ^  C.  339. 
{h)  7  Sing.  530.    S.  C.  in  Dom.  Proc.  1  Neiv  Ca.  194,  8  Bligh,  N. 
874. 

(i)  See  Hcdger  v.  Steavenson,  2  M.      JF.  799.     Boidton  v.  JFdshy 
3  New  Ca.  688. 
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Thursday, 
April  20th, 

If  the  drawer 
of  a  bill  of 
exchange  have 
no  effects  in 
the  hands  of 
the  drawee  at 
the  time  of 
drawing  the 
bill,  and  of  its 
maturity,  and 
have  no  ground 
to  expect  that 
it  will  be  paidj 
it  is  not  ne- 
cessary to  pre-» 
sent  the  bill  at 
maturity;  and, 
if  it  be  pre- 
sented two 
days  after,  and 
payment  be 
refused,  the 
drawer  i& 
liable 


Terry  and  Others  against  Parker. 


^SSUMPSIT.  The  first  count  of  the  declaratiofi 
stated  that  defendant  heretofore,  to  witj  16th 
May  ISSSj  made  his  bill  of  exchange,  directed  to  John 
Twist,  for  232/.  2s.  26/.,  payable  to  defendant's  order 
six  months  after  date,  which  period  had  elapsed  before 
the  commencement  Sec,  and  indorsed  it  to  one  Kirkhy^ 
who  indorsed  it  to  the  plaintiffs*  "  And  the  plaintiffs 
aver  that,  at  the  time  of  the  making  of  the  said  bill  of 
exchange  as  aforesaid,  and  from  thence  until  and  at  the 
end  of  the  day  on  which  the  said  bill  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  and 
from  thence  until  and  at  the  time  of  the  presentment 
thereof  hereinafter  mentioned,  he,  the  defendant,  had 
not  in  the  hands  of  the  said  John  Twist  any  effects  of 
him  the  defendant  for  the  payment,  by  him  the  said 
John  Twist,  of  the  money  in  the  said  bill  specified,  or 
any  part  thereof;  nor  had  he,  the  defendant,  at  the  time 
of  the  making  of  the  said  bill  as  aforesaid,  nor  from 
thence  until  the  end  of  the  day  when  the  same  became 
due  as  aforesaid,  nor  from  thence  until  the  present-* 
ment  thereof  hereinafter  next  mentioned,  any  reasonable 
grounds  to  expect  that  the  said  John  Twist  could  have 
any  such  effects,  or  that  the  said  John  Twist,  or  any 
other  person  or  persons  whatsoever,  would  pay  the  said 
money  in  the  said  bill  specified,  or  any  part  thereof, 
upon  the  presentment  of  the  same  bill  to  the  said  John 
Twist  for  payment ;  nor  has  he,  the  defendant,  sustained 
any  damage  by  reason  of  the  said  bill  not  having  been 

presented 
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presented  on  the  day  when  the  same  became  due,  or  1837. 
until  the  presentment  thereof  hereinafter  mentioned,  or 


T 


ERRY 


by  reason  of  his,  the  defendant's,  not  having  had  notice  against 

Parker. 

of  the  said  bill  being  presented  on  the  day  when  the 
same  became  due,  and  being  dishonoured,  or  by  reason 
of  the  defendant's  not  having  had  notice  of  the  present- 
ment hereinafter  mentioned,  and  the  non-payment  of 
the  said  bill  upon  such  presentment,  until  he,  the  de- 
fendant, had  the  notice  hereinafter  mentioned  ;  and  the 
plaintiffs  further  say  that,  after  the  said  bill  became  due, 
and  before  the  commencement  of  this  suit,  to  wit"  21st 
November  1836,  "  the  said  bill  was  presented  to  the  said 
John  Twist  for  payment,"  &c. ;  that  Jolm  Twist  refused 
to  pay ;  that  the  whole  is  now  due ;  and  that,  after  the 
said  presentment  and  refusal,  and  before  the  commence- 
ment &c.,  to  wit  on  the  day  and  year  last  aforesaid, 
the  defendant  had  notice  of  the  said  presentment  and 
refusal. 

Third  plea  to  the  first  count.  That  Richard  Pullen^ 
before  and  at  the  time  of  making  the  bill,  was  liable  to 
defendant  to  the  amount  of  a  large  &c.,  to  wit  the  sum 
specified  in  the  bill|  that  there  were  mutual  accounts 
between  PwZZe^^  and  Twist;  and  that  thereupon  Pullen 
requested  defendant  to  draw,  and  Twist  to  accept,  the 
bill,  for  and  on  account  of  the  liability  of  Pullen  to  de- 
fendant; whereupon  defendant,  upon  the  faith  and 
credit  of  the  said  acceptance  of  Twisty  and  believing 
that  the  bill  would  be  paid  when  due  if  duly  presented 
to  Twisty  drew  the  bill,  and  Twist  accepted  it,  for  and 
upon  account  of  the  said  liability  of  Pullen  to  the  de- 
fendant; that  the  bill  was  not  presented  for  payment 
when  due,  according  to  the  tenor  &c. ;  and  that  defend- 
ant, 
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ant,  by  reason  of  the  non-payment,  and  of  his  not  hav- 
ing had  notice  of  the  bill  being  presented  when  it 
became  due,  is  likely  to  lose  the  amount  specified  in 
the  bill,  and  the  amount  for  which  Pullen  was  so  liable 
to  him  :  verification.  Replication  :  that  Pullen  was  not 
liable  to  defendant;  that  defendant  did  not  make  or 
draw,  nor  Twist  accept,  the  bill  for  or  upon  account  or 
in  payment  of  a  liability  of  Pullen  to  defendant;  nor 
did  defendant  make  or  draw  the  bill  upon  the  faith  or 
credit  of  the  said  acceptance  of  Twisty  in  manner  &c. : 
conclusion  to  the  country. 

Fourth  plea  to  the  first  count.  That  defendant  had 
in  the  hands  of  Twisty  at  the  time  the  bill  became  due, 
effects  for  the  payment  of  the  bill,  to  wit  effects  to  the 
value  of  the  money  in  the  bill  specified :  conclusion  to 
the  country. 

Fifth  plea  to  the  first  count*  That,  before  and  at 
the  time  of  drawing  the  bill,  there  were  accounts  be- 
tween defendant  and  Twist ;  and  that  defendant  drew 
the  bill  on  Twist,  and  Twist  accepted  the  same,  for  and 
upon  good  and  valuable  consideration  between  Twist 
and  defendant ;  and  that  defendant  fully  expected  that 
Twist  would  pay  the  bill  when  the  same  became  due, 
according  to  the  tenor  &c. :  verification.  Replication : 
that  defendant  did  not  draw  the  bill  on  Twist,  nor  did 
Twist  accept  the  same  for  or  upon  good  and  valuable 
consideration  between  Twist  and  the  defendant;  nor 
did  defendant  expect  that  Twist  would  pay  the  bill 
when  it  became  due,  in  manner  &c. :  conclusion  to  the 
country. 

On  the  trial  before  Alderson  B.  at  the  last  York  assizes, 
a  verdict  was  found  for  the  plaintiffs  on  all  the  issues. 


Crcsswell 
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CressWell  now  moved  (a)  for  a  rule  to  shew  cause  why  1837. 
judgment  should  not  be  arrested,  or  a  nonsuit  entered. 
The  question  is,  whether  the  want  of  effects  in  the  hands  against 

Parker* 

of  the  drawee  be  an  excuse  for  non-presentment.  It  is 
not  necessary  to  deny  that  notice  to  the  drawer  of  dis- 
honour is  excused  by  the  fact  of  his  having  had  no  effects 
in  the  hands  of  the  drawee  at  the  times  of  the  draw- 
ing of  the  bill  and  of  its  maturity.  But  it  has  never 
been  held  that  this  excuses  presentment  for  payment, 
which  cannot  be  dispensed  with  even  by  the  insolvency 
or  bankruptcy  of  the  drawee*  It  is  true  that  in  De 
Berdt  v.  Atkinson  (b)  it  was  held  that,  where  the  payee 
of  a  promissory  note,  made  without  consideration,  knows 
that  the  maker  is  insolvent,  the  indorsee,  upon  dishonour, 
may  sue  the  payee,  though  presentment  be  not  made 
till  the  day  after  maturity,  nor  notice  given  till  five  days 
after  the  dishonour.  There  Ei/re  C.  J.  said  that  the 
ground  on  which  an  early  demand  is  necessary  is  that, 
if  delay  take  place,  "  the  effects  may  be  gone  out  of  the 
hands  of  the  acceptor."  But,  if  presentment  be  necessary 
at  all,  it  must  be  made  at  the  time  of  maturity  ;  the  true 
reason  for  requiring  presentment  being  that  the  drawer's 
engagement  is  only  conditional :  he  is  to  pay  if  the 
drawee  be  requested,  at  the  maturity  of  the  bill,  to  pay, 
and  refuse  to  do  so,  and  notice  be  given.  The  drawer 
has,  under  all  circumstances,  a  right  to  the  chance  of  the 
drawee  paying  at  maturity.  It  has  been  lamented  that 
any  excuse  of  notice  has  ever  been  admitted.  Lord 
Kenyon  refused  to  receive  evidence  that  want  of  no- 


(a)  Before  Lord  Denman  C.  J.,  Patteson  and  Coleridge  Js. 
(6J  2  H.  Bl,  336. 

tice 
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1837.      tice  had  caused  no  injury  (a).    [Lord  Denman  C.  J. 
,  "^1"^      In  De  Berdt  v.  Atkinson  (b)  it  seems  to  be  assumed 
against      that  a  drawer  who  has  no  effects  in  the  drawee's  hands 

Parker. 

can  gain  nothing  by  presentment  at  maturity.]  That 
assumption  can,  at  any  rate,  not  be  universally  made ; 
in  the  case  of  a  solvent  drawee  being  willing  to 
honour  the  bill  at  the  time  of  maturity,  but  afterwards 
becoming  insolvent  before  presentment,  the  drawer 
is  a  loser  by  the  laches.  Perhaps  De  Berdt  v.  At- 
kinson [b)  may  be  distinguished  from  the  present  case 
on  the  ground  that  the  instrument  there  was  not  a 
bill  of  exchange,  but  a  promissory  note ;  possibly 
the  engagement  of  the  maker  of  a  promissory  note 
is  less  conditional  than  that  of  the  drawer  of  a  bill. 
The  Court,  there,  seems  to  have  considered  that  some 
presentment  was  necessary,  only  that  the  circumstances 
dispensed  with  the  necessity  of  presenting  at  the  regular 
time.  But  no  distinction  can  be  made  between  omitting 
to  present  at  the  regular  time,  and  omitting  to  present 
altogether.  If  the  length  of  time  which  elapses  be 
held  material,  then  the  inquiry,  which  Lord  Kenyon  re- 
fused to  permit,  will  become  necessary.  And,  even  as 
to  notice,  De  Berdt  v.  Atkinson  [b)  cannot  be  sup- 
ported ;  for  the  principle  of  the  decision  would  shew 
that  the  bankruptcy  of  the  drawee  would  dispense  with 
notice  to  the  drawer,  which  is  contrary  to  Bolide  v. 
Proctor  (c).  [Lord  Denman  C.  J.  referred  to  Boultbee 
V.  Stuhbs  {d),  and  Ex  parte  RoJide  {e).  Patteson  J.  Hop- 
ley  V.  Dufresne  {g)  seems  rather  in  your  favour :  there  a 

(a)  Dennis  v.  Morrice,  3  £sp.  158.  (b)  2  H.  Bl.  336. 

(c)  4  j5.  ^  a  517.  (rf)  18  Ves,  21. 

(e)  MonU     Mac.  430.  (g)  15  East^  273s 

waiver 
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waiver  was  relied  on,  which  would  not  have  been  re- 
quired unless  presentment  had  been  necessary.] 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the  term 
{May  5th),  delivered  the  judgment  of  the  Court  as 
follows. 

The  question  in  this  case  is,  whether  want  of  effects 
in  the  hands  of  the  drawee  excuses  the  holder  of  a  bill 
of  exchange  from  the  necessity  of  presenting  the  bill 
for  payment,  as  well  as  of  giving  notice  of  dishonour  to 
the  drawer. 

Many  cases  establish  that  notice  of  dishonour  need 
not  be  given  to  the  drawer  in  such  a  case;  and  the 
reason  assigned  is,  because  he  is  in  no  respect  pre- 
judiced by  want  of  such  notice,  having  no  remedy 
against  any  other  party  on  the  bill.  This  reason  equally 
applies  to  want  of  presentment  for  payment,  since,  if 
the  bill  were  presented,  and  paid  by  the  drawee,  the 
drawer  would  become  indebted  to  him  in  the  amount, 
instead  of  being  indebted  to  the  holder  of  the  bill,  and 
would  be  in  no  way  benefitted  by  such  presentment 
and  payment. 

No  case  directly  in  point  seems  to  have  been  decided. 
The  case  of  De  Berdt  v.  Atkinson  (a)  was  an  action  on 
a  promissory  note  against  the  payee  and  indorser,  who 
had  lent  his  name,  knowing  that  the  maker  was  in- 
solvent ;  and  it  was  held  that  he  was  not  discharged  by 
the  note  not  having  been  presented  till  the  day  after  it 
was  due,  and  notice  of  dishonour  not  having  been  given 
for  several  days.    But  that  case  can  hardly  be  sup- 

(a)  2H,  Bl  336. 

ported. 
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1837*      ported,  inasmuch  as  the  defendant  was  not  the  party 
for  whose  accommodation  the  note  was  made;  on  the 
against       contrary,  he  lent  his  name  to  accommodate  the  maker, 

.Parker. 

Neither  is  the  case  of  Hojpley  v.  Dufresne  {a)  an  autho- 
rity the  other  way;  for,  although  that  was  a  case  of  an 
acceptance  for  the  accommodation  of  the  defendant, 
Lord  Ellenborough  nonsuited  the  plaintiff,  because  the 
bill  was  presented  to  the  acceptor's  bankers  after  bank- 
ing hours ;  yet  that  nonsuit  was  set  aside  on  the  ground 
of  there  being  evidence  of  a  subsequent  waiver;  and 
the  point,  whether  the  drawer  was  entitled  to  object  to 
the  want  of  due  presentment,  was  not  determined. 

It  appears  to  us  that  the  same  reason  applies  to  want 
of  presentment,  as  to  want  of  notice  of  dishonour,  and 
therefore  that  the  same  rule  ought  to  prevail  with  re- 
spect to  want  of  effects  operating  as  an  excuse :  and  the 
rule  to  arrest  judgment  must  be  refused. 

Rule  refused. 


(a)  15  East,  215* 
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The  King  ammst  The  Inhabitants  of  Thursday, 

April  2()th. 

bCARISBRICK. 

INDICTMENT  against  the  township  of  Scarisbricky  The  township  ; 
^  ^  of-S'.  was  in- 

in  the  parish  of  OrmsJcirJc^  Lancashire^  for  not  re-  dieted  for  not 

,  .  ,  -1-1  1  •  1   '"^pairing  a  road 

pairing  a  common  highway  in  the  said  township,  stated  in  s.,  on  a 

to  be  340  yards  in  length.    The  first  count  charged  a  and  pTovedf^^ 

custom  for  the  township  to  repair  the  roads  within  it;  Jj^nshjps^n 

the  second,  a  custom  for  all  the  townships  in  the  parish  ^yJ^^^Vrs 

of  0.  to  repair  within  such  townships  respectively.  Plea,  p*V^*^^^j^'. 

Not  Guilty.  own  roads  in 

general.  In 

On  the  trial  before  Patteson  J.,  at  the  last  Liverpool  answer,  it  was 

.  T  .  n  y  '111       shewn  that  the 

assizes,  evidence  was  given  or  the  non-repair,  and  that  the  township  of  iv., 

custom  was  for  each  township  to  repair  its  own  roads.  par1sh*was 

The  township  of  Scarisbrick  was  adjacent  to  the  town-  and^thatln'^" 

ship     North  Meols.  in  the  parish  of  North  Meols,  Lan-  agreement  had 

^  *  been  made,  250 

cashire;  and  the  road  in  question  ran  through  ScarisbricJc,  years  before, 

between  the 

from  the  boundary  between  the  townships  of  North  Meols  then  owner  of 

and  Scarisbrick.    The  defendants  offered  in  evidence  a  then  owner  of 

document  headed,  "  Articles  covenanted,  condescended,  the  bo'undary'^^ 

concluded  and  fully  agreed  upon,  the  6th  day  of  Juh/,"  properties^was 

&c.,  33  Eliz,,  and  purporting  to  be  made  between  ^a^the  owner 

Edward  Scarisbricke  of  Scarisbrick.  in  the  county  of  Lan-  ®^  ^-  agreed  to 

allow  to  the 

caster,  on  the  one  part,  Barnaby  Kitchen  and  John  owner  of  N., 

and  the  rest  of 

Bold  of  the  North  Meoles,  within  the  said  county,  Esqrs.,  the  inhabitants 

of  N.,  a  road 
through  iS.,  of 

which  5".  was  to  repair  part,  and  N.  another  part,  being  the  subject  of  the  indictment ;  and 
that  further  assurance  for  the  performance  of  the  agreement  should  be  made  by  a  sufficient 
lawyer.  It  was  also  shewn  that  afterwards  the  owner  of  S.  filed  a  bill  for  specific 
performance  against  the  owner  of  N.,  the  event  of  which  did  not  appear;  but  that  the 
owners  of  lands  in  N.  had  ever  since  repaired  in  conformity  with  the  agreement. 

Held,  not  to  be  evidence  for  a  jury  of  an  instrument  binding  the  owner  of  N.,  and  all 
claiming  through  him,  to  repair,  assuming  that  such  a  conveyance  could  have  been  made 
so  as  to  exonerate  the  inhabitants  of  S. 

and 
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and  Hugh  Hesheth  of  jRitffbrde,  in  the  said  county, 
Gentleman,  on  the  other  part ;  for  and  concerning 
the  division  of  a  certain  moss,  lying  between  the  lord- 
ship of  Scarishrick  and  the  North  Meales,  known  by  the 
name  of  the  Ottersties  Moss,  and  the  Meales  Moss" 
The  articles  described  a  boundary  agreed  upon  between 
the  parties,  for  themselves  and  their  heirs  for  ever,  for 
the  partition  of  the  moss  between  Edward  Scarisbrzc/ce, 
on  the  one  side,  and  Kitchen,  Bold,  and  Hesketh  on  the 
other,  namely  a  ditch  (in  the  direction  of  a  former 
boundary);  for  the  maintenance  of  which  the  articles 
provided.  They  then  went  on  as  follows.  "  It  is 
further  agreed  that,  in  consideration  of  which  partition 
to  be  made  and  done  in  manner  and  form  aforesaid,  the 
said  Edward  Scarishricke  is  contented  to  grant,  permit, 
and  suffer,  and  to  allow  unto  the  said  parties,  every  of 
them,  and  their  heirs,  and  to  the  rest  of  the  inhabitants 
of  the  North  Meales,  a  convenient  highway  and  free 
passage  of  eight  yards  broad  unto  the  town  of  Ormskirk, 
through  his  part  and  portion  of  the  said  moss,  over  a 
certain  coppe  which  heretofore  had  been  ditched  and 
cast  up  by  the  consent  and  agreement  of  the  said  par- 
ties for  the  said  way,  containing  in  length  from  the 
Ottersties  ditch  unto  the  remaining  ditch  at  the  end 
of  the  Meales  Fields,  accordingly  as  the  coppe  and 
way  leadeth,  fourteen  score  and  eight  roods,  or  there- 
abouts, whereof  the  said  E,  S.  is  contented  to  make  or 
cause  to  be  made  the  one  half  thereof,  passable  for 
horse  and  man  ;  and  that  the  said  B,  K.,  J,  B.,  and 
H,  K.,  shall  likewise  make  or  cause  to  be  made  the 
other  half  thereof  towards  the  Meales  passable  for  horse 
and  man,  as  is  aforesaid.  It  is  further  agreed  between 
the  said  parties  that,  whereas  the  one  half  of  the  coppe 


or 
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or  highway  leading  through  that  portion  of  moss  from  1837. 
the  said  ditch  or  boundary  towards  the  Meales  allotted     The  King 
and  fallen  unto  the  said  B,  K.,  J.  B,,  and  H.  H.,  accord-  f  . 

The  Inhabit- 
ing to  the  partition  made  by  consent  as  is  aforesaid,  doth   ^  ants  of 

not  contain  in  length  to  the  number  of  sevenscore  and 
four  roods,  which  is  measured  to  be  the  full  half  part  of 
the  said  coppe  reserved  for  the  said  highway  as  is  afore- 
said, therefore  the  said  B.  K.,  J".  B,,  and  H,  H.,  do 
covenant  and  grant,  for  them  and  every  of  them,  by 
these  presents,  to  make  or  cause  to  be  made  passable 
for  horse  and  man,  as  is  aforesaid,  so  much  of  the  said 
coppe  or  highway  from  the  said  ditch  or  boundary 
towards  Ottersties  ditch,  being  within  the  portion  of  the 
said  moss  belonging  to  the  said  E,  S.,  as  will  contain  or 
comprehend  the  full  number  of  forty  roods  to  make  good 
that  part  of  the  coppe  which  leadeth  towards  the  Meales 
Fields,  to  be  full  seven  score  and  four  roods  as  is  afore- 
said. And  finally  it  is  concluded  and  agreed  "  between 
the  said  parties,  "  for  the  better  establishing  and  per- 
forming of  all  and  singular  the  premises  before  set 
down  and  declared  in  and  by  these  presents,  that  there 
shall  be  a  good  and  sufficient  lawyer,  indifferently 
elected  and  chosen  at  and  before  Michaelmas  next,  upon 
all  their  costs  and  charges,  to  make  and  set  down  such 
further  assurance  for  the  performance  of  these  articles 
as  by  him  shall  be  thought  most  meet  and  convenient 
in  that  behalf.  In  witness"  &c.  (Signed  by  Edward 
Scarisbricke.)  Evidence  was  also  offered,  to  shew  that, 
at  the  time  of  the  agreement,  Edward  Scarisbricke  was 
owner  of  the  whole  of  the  township  of  Scarisbrick,  and 
that  KitcheUf  Bold,  and  Hesketh  v/ere  the  owners  of  the 
whole  of  the  township  of  North  Meols,  And  that,  in 
I63I3  a  bill  was  filed,  in  the  Duchy  Court  of  Lancaster, 
Vol.  VI.  Mm  by 
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by  the  then  owners  of  the  township  of  North  Meols, 
against  Edward  Scarisbrick,  the  descendant  of  the  party 
to  the  agreement,  and  who  then  was,  and  had  for  several 
years  been,  owner  of  the  property,  and  had  come  of  age 
about  this  time.  The  object  of  the  bill  was  to  compel 
him  to  repair  the  part  of  the  road  in  Scarishriclc  which 
he  was  liable  to  repair  by  the  agreement.  Proof  was 
likewise  offered  that  Edward  Scarishrick^  the  then  de- 
fendant, put  in  an  answer,  alleging,  besides  other  facts, 
that  there  were  no  fit  materials  of  sand,  gravel,  or  the 
like  in  Scarisbrick^  nor  nearer  than  North  Meols,  Proof 
was  further  offered,  that  a  commission  issued  to  examine 
witnesses.  No  further  evidence  of  proceedings  in  this 
suit  could  be  obtained ;  but  it  appeared,  from  the  evi- 
dence produced  for  the  Crow^n,  that,  as  far  back  as 
could  be  remembered,  the  inhabitants  of  North  Meols 
had  repaired  the  road  from  the  boundary  between  the  two 
townships,  to  a  stone  (which  was  marked  Meols"  on 
the  side  towards  North  Meols,  and  Scarisbrzck"  on 
the  other  side),  being  the  distance  agreed  upon  in  the 
articles,  within  about  twenty  yards,  taking  the  materials 
from  North  Meols,  This  part  was  the  part  indicted. 
Upon  the  above  evidence,  the  counsel  for  the  defend- 
ants contended  that  there  was  enough  to  raise  a  pre- 
sumption for  the  jury  that  the  owner  of  the  lands  in 
North  Meols  was  liable  to  repair  this  part,  ratione 
tenures.  The  learned  Judge  was  of  a  contrary  opinion, 
and  directed  a  verdict  for  the  Crown. 


Cresswell  now  moved  for  a  nev/  trial,  on  the  ground 
of  misdirection.  There  was  evidence,  to  go  to  the  jury, 
of  this  defence,  which  might  be  set  up  under  the  ge- 
neral issues  oil  behalf  of  a  township ;  note  (10)  to  Bea^  v. 


Stoiighton 
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Stoughton  {a).  It  is  true,  in  general,  that,  where  the 
origin  of  a  road  is  not  shewn,  it  will  be  presumed  to  be 
immemorial ;  and  the  dictum,  that  a  liability  to  repair 
ratione  tenures  must  be  immemorial,  properly  applies  to 
such  cases :  but  a  liability  to  repair  ratione  tenurse  may 
be  set  up,  which  is  not  immemorial,  if  the  liability  can 
be  shewn  to  have  arisen  at  the  time  when  the  road  was 
originally  constructed,  and  upon  a  sufficient  consider- 
ation. The  liability  by  reason  of  tenure  is  explained 
in  Callis  on  Sewers,  117.  In  Porter's  Case(h),  there 
referred  to,  Lord  Coke  says  that  any  man  at  this  day 
may  give  lands,  tenements,  or  hereditaments  to  any  per- 
son or  persons  and  their  heirs,"  for  reparation  of  "  high- 
ways, bridges,  causeways,"  &c.  The  Mayor  and  Bur- 
gesses of  Lyme  Regis  v.  Henley  [c)  is  an  instance  of  a 
liability  originating  in  a  grant  from  the  Crown ;  and 
many  other  cases  are  collected  in  the  argument  there 
Now,  here,  the  grant  of  the  road  by  the  owner  of  Sea- 
rishrick  would  be  a  full  consideration  for  a  charge  upon 
the  lands  of  the  other  party.  The  only  question  then 
is,  whether  a  jury  might  not,  if  they  thought  fit,  have 
presumed  that  the  agreement  was  carried  into  effect  by 
a  legal  instrument,  prepared  by  a  lawyer  as  contem- 
plated in  the  agreement,  and  binding  the  lands.  The 
presumption  is  much  strengthened  by  the  fact  that, 
after  the  agreement,  a  bill  is  filed  for  a  specific  perform- 
ance ;  from  which  time  the  practice  has  been  as  it  would 
have  been  had  such  an  instrument  been  executed.  If 
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(a)  2  Wms.  Saund.  159  a.  (6)  1  Rep.  26  a. 

(c)  3  5.^  Ad.  77,  on  error  from  C.  P.  -S*.  C.  in  the  House  of  Lords', 
in  error  from  K.  B.,  1  New  Ca.  222.  See  the  original  case  in  C.  P., 
Henly  V.  The  Mayor  and  Burgesses  of  Lyme,  5  Bing,  91. 

{d)  3  B.  c^-  Ad,  86. 
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such  a  deed  were  executed,  then  all  parties  holding  the 
land,  however  divided,  through  the  parties  to  the  deed, 
would  be  bound.  \_Patteson  J.  I  was  struck,  at  the  trial, 
with  the  case  of  Rex  v.  The  Mayor  of  Liverpool 
There  no  presumption  of  an  agreement  was  shewn. 
[Lord  Denman  C.  J.  What  lands  do  you  say  were  as- 
signed, subject  to  the  liability  ?  The  lands  belonged,  in 
the  first  instance,  to  the  parties  whom  you  suppose  to 
have  taken  subject  to  the  charge„]  There  would  be  no 
difficulty  in  the  parties  conveying  their  lands,  and  taking 
back  a  reconveyance  with  the  charge.  The  Courts  have 
gone  so  far  as  to  presume  an  act  of  parliament  to  ex- 
plain an  usage :  this  is  much  less  violent. 

Lord  Denman  C.  J.  We  need  not  here  decide  whe- 
ther such  a  liability  as  that  contended  for  must  be 
immemorial.  But  we  cannot  admit  such  a  presumption 
of  fact  as  that  set  up.  No  reasonable  ground  is  shewn 
for  believing  that  such  a  machinery  has  been  con- 
structed. A  judge  does  not  do  his  duty  if  he  leaves  the 
jury  to  presume  that  of  which  he  himself  does  not  be- 
ieve  the  existence. 

Coleridge  J.  (h),  I  am  quite  of  the  same  opinion. 
If  the  Judge  had  merely  left  it  to  the  jury  whether  they 
believed  the  conveyance  to  have  been  made,  actually 
and  in  fact,  the  verdict  would  clearly  have  stood  just  as 
it  does  now.  Where  acts  shewn  to  have  been  per- 
formed would  have  been  illegal,  unless  some  suggested 
transaction  had  occurred,  there  is  strong  ground  for 
telling  a  jury  that  it  is  probable  that  the  occurrence 

(a)  3  East,  86. 

(6)  Littledale  J.  was  absent,  in  consequence  of  a  domestic  affliction, 

really 
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really  took  place.  But,  here,  it  is  much  more  likely 
that  something  took  place  between  the  parties  which 
did  not  bind  them,  and  which  therefore  could  not  have 
constituted  a  legal  defence,  than  that  all  the  cumbrous 
machinery  existed  which  has  been  supposed.  It  would 
have  been  idle  to  put  such  a  matter  to  the  jury. 
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Patteson  J.  I  do  not  see  that  I  could  have  left  it 
to  the  jury.  Every  man  would  have  seen  that  it  was 
quite  palpable  that  no  such  machinery  existed. 

Rule  refused. 


KiERAN  against  Sandars. 


Friday, 
April  21st. 


TROVER  for  wheat.     Pleas.    1.  Not  Guilty.    2.  in  trover  for 
goods,  defend- 
That  plaintiff  was  not  lawfully  possessed  &c. :  ant  pleaded 

n-i,         ,    p  ,         ,       that  the  as- 

conclusion  to  the  country.    3.  Ihat,  beiore  and  at  the  signees  of  iif., 
time  when  &c.,  Luke  Marsden  and  Thomas  Holyland,  as  were"interested 
assignees  of  John  Marsden  a  bankrupt,  were,  with  the  tena^nts^i°n  com- 
plaintiff,  jointly  interested  in  and  owners  of  the  wheat;  ™i°fjjt[ff\nd 
that  is  to  say,  L.  M,,  and  T.  iJ.,  and  the  plaintiff,  were  that  defendant, 

by  the  leave 
and  licence  of 
the  assignees 
converted,  &c. 
Replication, 
that  the  as- 
signees were 
not  so  in- 
terested ;  and 
issue  thereon. 
Defendant  had 

sold  the  goods  to  plaintifF  as  the  sole  purchaser,  and  had  ordered  the  vi^arehousemen,  in 
whose  hands  they  were,  to  weigh  them  over,  which  had  been  done,  and  the  goods  trans- 
ferred into  plaintiff's  name  in  the  warehousemen's  books.  Afterwards  the  assignees  of 
M.  gave  notice  of  their  claim  to  defendant,  and  he  ordered  the  warehousemen  to  detain 
the  goods,  which  were  still  in  their  hands. 

Held  that,  as  between  the  defendant  and  plaintifF,  the  sale  and  transfer  were  conclusive 
of  the  latter  being  sole  proprietor ;  and,  therefore,  that  the  alleged  title  of  the  assignees, 
supposing  evidence  of  it  to  have  been  receivable  under  the  special  plea  upon  which  plain- 
tiff had  tendered  issue,  would  not  have  been  an  available  defence. 


tenants  in  common  thereof ;  and  defendant,  by  the  leave 
and  licence  of  L.  M,  and  T,  H,,  converted  &c.  (the 
said  conversion  not  being  a  destruction  of,  or  injury  to, 
the  goods ;  and  the  goods,  at  the  time  of  the  conversion 
and  from  thence  hitherto,  and  still,  being  in  the  possession 
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18S7,      of  defendant) ;  as  he  lawfully  might,  &c.  Verification. 

^^^^^      4.  A  plea  (on  which  nothing  ultimately  turned)  of  lien 

against  for  warehouse-rent  and  care  of  the  goods.  Verifica- 
Sandars. 

tion.  Replication,  taking  issue  on  the  first  two  pleas. 
To  the  third,  that  L.  M.  and  T,  H,  were  not  jointly 
interested  with  the  plaintiff,  and  owners  &c.,  in  man- 
ner and  form  &c. :  conclusion  to  the  country.  Issue 
thereon.  To  the  fourth  plea,  de  injuria.  Issue 
thereon. 

On  the  trial  before  Patteson  J.,  at  the  last  Spring 
assizes  at  Liverpool,  the  following  facts  appeared.  In 
February  1836,  the  defendant  sold  wheat  to  the  plaintiff, 
delivering  an  invoice  in  which  the  defendant  and  plain- 
tiff were  respectively  named  as  seller  and  purchaser. 
The  defendant  from  time  to  time  received  payments 
from  the  plaintiff,  and  communicated  with  him,  as  the 
purchaser,  by  letter,  on  the  subject  of  the  account,  till 
the  whole  was  paid.  The  wheat,  when  sold,  was  in  the 
warehouse  of  Booth  and  Walmsley,  corn-factors,  who 
held  it  as  agents  for  the  defendant.  In  February  1836, 
the  defendant  apprised  them  of  the  sale  of  the  wheat, 
and  directed  them  to  weigh  it  over  to  the  plaintiff,  which 
they  accordingly  did,  and  transferred  it  to  him  in  their 
books  on  March  1st,  informing  the  defendant  of  their 
having  done  so ;  and  they  placed  all  subsequent  charges 
respecting  the  wheat  to  the  plaintiff's  account.  In 
'November  1836,  the  plaintiff,  by  an  agent,  applied  to 
Booth  and  Walmsley  for  samples  of  the  wheat,  which 
they  refused,  having  been  ordered  to  do  so  by  the 
defendant.  The  reason  he  assigned  was,  that  John 
Marsden,  who  was  jointly  interested  with  the  plaintiff, 
had  become  bankrupt,  and  his  assignees  had  given  the 
defendant  notice  not  to  part  with  the  wheat;  and,  at 

the 
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the  trial,  it  was  proposed,  on  the  defendant's  behalf,  to 
prove  the  truth  of  these  statements.  The  learned  J udge 
held  that  the  defendant,  by  his  contract  of*  sale,  and  the 
transfer  which  he  had  directed,  was  estopped  from 
availing  himself  of  the  assignees'  title,  and  that  evidence 
on  this  point  would  be  useless.  It  was  therefore  not 
given  ;  and  the  plaintiff  had  a  verdict. 

Alexander  now  moved  for  a  new  trial  on  account  of 
the  above  ruling  («).  Issue  having  been  joined  on  the 
allegation  that  Luke  Marsden  and  Thomas  Holyland 
were  jointly  interested  with  the  plaintiff,  that  issue 
ought  to  have  been  disposed  of  on  the  trial.  {Patte- 
son  J.  I  said  that,  even  if  the  plaintiff  and  John  Marsden 
could  have  been  proved  joint  proprietors,  that  defence 
could  not  be  set  up,  for  that,  as  against  the  defendant, 
the  property  was  the  plaintiff's.  If  that  would  have 
been  a  right  view  of  the  case  on  the  plea  of  Not  Guilty, 
before  the  New  Rules,  it  would  be  absurd  to  say  that 
the  defence  could  be  set  up  by  being  specially  pleaded. 
The  plaintiff  cannot  better  his  situation  by  a  precise  state- 
ment of  the  facts  ;  if  he  could,  the  doctrine  of  estoppel 
in  such  cases  would  be  done  away  with.]  The  estoppel 
should  have  been  replied.    [_PaUeson  J.  It  was  matter  of 

(a)  It  was  suggested  on  the  trial,  as  a  ground  of  nonsuit,  that,  on  the 
transfer  of  the  wheat  by  Sooth  and  JValmsIei/,  in  the  manner  above 
stated,  the  property  passed  to  the  plaintiff,  and  they  were  to  be  con- 
sidered as  holding  for  him ;  and  therefore  that,  upon  their  refusing  to 
deliver  up  the  wheat,  the  action  should  have  been  brought  against  them. 
But  the  learned  Judge  held  that,  although  the  property  passed  by  the 
weighing  over  and  the  transfer  in  Booth  and  Walmsley^s  books,  yet,  as  the 
plaintiff  had  never  had  possession,  and,  upon  his  endeavouring  to  obtain 
it,  Booth  and  Walmsley  had,  by  order  of  the  defendant,  refused  to  deliver 
the  goods;  that  refusal  was  the  act  of  the  defendant.  The  point  was 
mentioned,  but  not  insisted  upon  on  the  present  motion. 

M  m  4  evidence. 


1837. 
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1837.  evidence.  Liord  Denma7i  C.J,  The  special  form  of  the 
^  plea  makes  no  difference :  the  question  was,  whether  you 

against      could  ffive  the  evidence  of  John  MarsderCs  interest  in  the 

Sandars 

face  of  your  own  acts  and  letters.]  Wilson  v.  Hart  [a) 
shews  that  a  written  contract  of  sale  does  not  exclude 
evidence  as  to  the  real  interest  of  the  parties ;  and  such 
evidence  was  made  admissible  here  by  the  issue  which 
the  plaintiff  himself  tendered.  He  might  have  framed 
his  replication  so  as  to  shew  the  circumstances  in  the 
defendant's  conduct  which  precluded  him  from  taking 
advantage  of  the  joint  ownership.  [Coleridge  J.  The 
learned  Judge  appears  to  have  said  only  that  it  would 
be  of  no  use  to  give  evidence  of  the  assignees'  title,  be- 
cause, as  against  you,  there  was  conclusive  evidence  the 
other  way.  That  answers  you  on  the  point  as  to  the 
pleadings.]  The  defendant  would  have  been  entitled  to 
his  costs  of  that  issue  ;  and  that  formed  a  sufficient 
reason  for  requiring  the  evidence  to  be  heard. 

Lord  Denman  C.  J.  I  think  there  is  nothing  in  the 
point  taken.  The  transfer  to  the  plaintiff  had  been 
completed  in  the  usual  way:  the  defendant  had  sold 
and  delivered  to  the  plaintiff.  After  this,  another  party 
comes,  saying,  "  I  am  a  joint  purchaser ;  "  upon  which 
the  defendant  claims  to  take  the  goods  from  the  plaintiff 
again.  I  think  that  he  could  not  set  up  the  third  party's 
claim. 

Coleridge  J.  {h),  I  conclude  that  this  point  was 
not  pressed  for  the  mere  pleasure  of  hearing  witnesses 
prove  the  defendant's  third  plea.     If  that  proof  had 


(a)  7  Taunt.  295.        (6)  Littledale  J.  was  absent.    See  p.  514,  ante. 

been 
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been  gone  into,  the  rest  of  the  evidence  would  have  been 
decisive  against  the  plea. 

Patteson  J.  I  should  not  have  held  it  as  I  did,  but 
for  the  transfer  and  weighing  over.  The  defendant, 
when  he  received  notice  from  the  assignees,  should  have 
said,  "  It  is  too  late  ;  I  have  transferred  the  goods." 

Rule  refused. 


1837. 


KlERAN 

against 
Sandars. 


Clare  against  Maynard.  Friday/, 

^pnl  21st. 

ASSUMPSIT  on  the  warranty  of  a  horse  bought  by  in  an  action  for 
breach  of  war- 

plaintifF  of  defendant.    The  declaration,  after  stat-  rantyofahorse, 

1  p    1      1  1        1  .    •  nr»  plaintiff 

ing  the  warranty,  purchase  ot  the  horse  by  plaintiii  at  cannot  recover 

the  price  of  45/.,  and  breach  of  warranty,  alleged  the  damTgrthe 

consequent  damage  as  follows.  "  Whereby  the  said  horse  ga^nlbr  r^esaie 

became  and  was  of  no  use  or  value  to  the  plaintiff,  and  o^t^e  horse, 

^  though  the 

the  plaintiff  hath  necessarilv  incurred  a  great  charge,"  contract  of  re- 

^  ,  •  .  s^^^'     a  profit, 

&c.,  to  wit     20/.,  in  and  about  the  causing  the  said  had  been  ac- 
tually com- 

horse  to  be  examined,  and  the  feeding,  keeping,  and  pieted  before 

taking  care  of  the  said  horse,  and  incidental  thereto :  ness"was"dii 

and  the  plaintiff  avers  that  he,  confiding  in  the  said  °  The  plaintiff 

promise  of  the  defendant,  did  afterwards,  and  before  he  ^^isf,  anT^' 

knew  or  discovered  the  said  unsoundness,  to  wit "  &c.,  \^^^]^  ^}  ^^J-' 

but  having  been 
obliged  to  take 

back  the  horse  in  consequence  of  the  unsoundness,  and  ultimately  to  sell  him  at  17^., 
QucBre,  whether  the  measure  of  damages,  in  an  action  brought  as  above,  be  the  difference 
betvvreen  the  price  given  by  the  plaintiff  and  that  ultimately  obtained  by  him,  or  between 
the  last-mentioned  price  and  the  actual  value  of  the  horse  if  he  had  been  sound  at  the  time 
of  the  last  resale  :  and,  whether  the  advance  of  price  on  the  first  resale  by  the  plaintiff  may 
be  left  to  the  jury  as  a  measure  of  such  value. 

Qxicere,  also,  whether  the  plaintiff  may  recover  in  respect  of  such  advance  of  price,  as 
the  produce  of  his  care  and  expense  bestowed  upon  the  horse  between  the  times  of  the 
purchase  and  of  the  first  resale.  He  cannot  so  recover  on  a  declaration  alleging  merely 
that  he  bought  the  horse  at  457.,  sold  him  at  551.,  and,  by  reason  of  the  unsoundness,  was 
obliged  to  refund  the  551.  and  resell  the  horse  at  17/.,  whereby  he  lost  the  profit  which 
would  have  accrued  to  him  from  selling  the  horse  if  sound. 

«  sell 
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1837.  "sell  the  said  horse  to  one  William  Collins^  for  a  large 
^^^^^  sum,  to  wit  55/.,  and  then  warranted  and  promised  the  said 
against       W,  C,  that  the  said  horse  was  sound  :  and  that,  by  rea- 

Maykard. 

son  of  the  said  unsoundness,  the  plaintiff  was  afterwards, 
to  wit  on  the  19th  day  of  March  a.  d.  1836,  compelled 
to  repay  the  said  sum  of  55/.,  which  the  said  C,  had 
paid  the  plaintiff  as  and  for  the  price  of  the  said  horse 
at  which  he  bought  as  aforesaid  ;  and  also  the  plaintiff 
was  then  forced  and  obliged  to  pay  the  said  W,  C.  a 
large  sum,  to  wit  3/.  35.,  for  the  expenses  of  the  said 
W.  C,  by  him  necessarily  incurred  in  and  about  the  ex- 
amining, keeping,  feeding,  and  taking  care  of  the  said 
horse,  and  incidental  thereto,  and  in  and  about  his 
returning  the  same  to  the  plaintiff ;  and  the  plaintiff 
was  also  afterwards,  to  wit  on  the  29th  day  of  April  a.  d. 
1836,  forced  and  obliged  to,  and  did,  resell  the  said 
horse ;  and  the  produce  of  such  sale,  after  deducting  the 
expenses  thereof,  amounted  to  much  less  than  the  said 
sum^of  45/.,  to  wit  only  17/.  l^s,  6d. :  and  the  plaintiff 
hath,  by  means  of  the  premises,  lost  and  been  deprived 
of  all  the  benefits,  profits,  and  advantages  which  he 
might  and  would  have  derived  and  acquired  from  re- 
selling the  said  horse,  had  it  been  sound : "  and  hath 
been  and  is  otherwise  injured,  &c.  The  defendant 
pleaded  a  payment  of  39/.  2s,  into  Court.  Replication, 
damage  to  a  greater  amount.    Issue  thereon. 

On  the  trial,  before  Lord  Denman  C.  J,,  at  the  Lo?i' 
don  sittings  after  last  Hilarj/  term,  it  appeared  that 
the  horse  had  been  sold  to  Collins,  March  9th,  1836 
(about  a  month  after  the  purchase  by  the  plaintiff),  and 
returned,  as  stated  in  the  declaration;  and  that  the 
plaintiff  sold  him,  on  the  following  29th  of  April  (giving 
notice  to  the  defendant),  for  1 7/.  4>s»    Further  evidence 

was 
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was  gone  into  on  the  subject  of  damage  :  and  the  plain- 
tiff claimed  to  recover  10^.,  the  difference  between 
the  price  at  which  he  bought  of  the  defendant  and  the 
price  at  which  he  sold  to  Collins.  The  Lord  Chief 
Justice  was  of  opinion  that  he  could  not  recover  the  dif- 
ference as  damage  by  the  loss  of  a  bargain  ;  but  it  was 
then  contended  that,  as  the  value  of  the  horse  had  in- 
creased by  10/.  while  he  was  in  the  plaintiff 's  possession, 
that  sum  was  the  measure  of  the  amount  which  the 
plaintiff  ought  to  recover  for  his  expenses  and  care 
bestowed  upon  the  horse  between  the  time  of  the  pur- 
chase and  the  sale  to  Collins.  The  Lord  Chief  Justice, 
in  summing  up,  told  the  jury  that  the  plaintiff  was 
entitled  to  recover,  in  addition  to  the  45/.  paid  by  him, 
the  expenses,  stated  in  evidence,  of  keep,  feeding,  and 
stabling  (a),  and  1/.  Ss.  11c?.,  the  costs  of  the  above 
mentioned  notice  of  resale ;  and  that  from  the  aggregate 
of  these  was  to  be  deducted  17/.  45.,  the  produce  of 
the  ultimate  sale.  But  his  lordship  directed  the  jury 
not  to  allow  the  difference  between  the  45/.  and  55/. 
The  jury  found  that  the  S9/.  2s.  paid  into  Court  was 
sufficient ;  and  a  verdict  was  entered  for  the  defendant. 

Hill  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  It  has  been  held,  in  former  cases,  that 
the  plaintiff,  in  an  action  for  breach  of  warranty,  could 
not  recover  for  the  mere  loss  of  a  bargain  {h) ;  but  the 
present  case  differs  from  them,  inasmuch  as  the  article, 
here,  had  actually  been  resold  by  the  plaintiff  at  an 
advanced  price.    He  is  clearly  entitled  to  the  10/.,  as 

(a)  See  Chesterma7i  v.  Lamb,  2  A.  ^  E.  129. 

ib)  See  Flureau  v.  Thornhill,  2  ^.  1078;  1  Sugd.  on  Vendors,  235, 
9th  ed.,  and  the  cases  there  cited. 

the 
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1837.      the  amount  either  of  expenses  and  care  bestowed  be- 
fore  the  bargain,  or  of  profit  lost  on  the  bargain  ;  and 
against       the  allowance  of  that  sum  would  have  given  him  the 

Maynard.  ^ 

verdict.  If  the  horse  had  been  sound,  the  plaintiff 
would  have  had  in  his  pocket  the  difference  between 
45/.  and  551. ;  he  loses  that  sum  by  the  breach  of  war- 
ranty, whatever  denomination  may  be  given  to  the  dif- 
ference. \_Patteson  J.  If  you  claim  it  as  a  profit  lost, 
you  might  make  a  similar  demand  if  a  purchaser  had 
given  the  plaintiff  100/.  or  500/.]  It  might  be  made, 
provided  there  had  been  no  collusion.  The  plaintiff  had 
received  a  certain  amount  of  purchase-money,  and  was 
obl  iged  to  refund  it  on  account  of  the  failure  of  warranty. 
[Lord  Denman  C.  J.  At  the  trial,  you  claimed  the  10/. 
on  the  ground  now  stated,  but  I  thought  it  was  not 
so  recoverable.  Then  you  said  that  the  amount  must 
be  given  under  the  head  of  expenses.]  Supposing  the 
horse,  when  bought,  to  have  been  worth  45/.  if  sound,  the 
plaintiff,  by  his  care,  and  choice  of  a  market,  had  raised 
the  price  to  55/.  [Lord  Denman  C.  J.  Suppose  you 
had  taken  the  horse  to  twenty  different  markets  before 
you  sold  him,  could  you  have  claimed  the  expenses  of 
taking  him  to  each  ?]  Only  so  far  as  the  result  of  such 
expense  appeared  in  an  increase  of  the  price.  {Pat- 
teson  J.  I  doubt  if  the  declaration  answers  to  this  view 
of  the  case.  You  do  not  allege  that  the  value  of  the 
horse  had  been  increased.  Coleridge  J.  It  would  make 
no  difference,  in  this  way  of  putting  the  case,  if  the 
plaintiff  had  not  sold  the  horse  at  an  advance  of  10/., 
provided  the  value  had  been  increased  by  that  amount.] 
The  only  difference  then  would  have  been  in  the  greater 
difficulty  of  proof.  The  plaintiff  would,  at  any  rate,  be 
entitled  to  damages  measured  by  the  additional  value 

which 
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which  his  care  and  expenses  had  given  to  the  horse;  1837. 
and  that  value  is  here  ascertained,  by  a  bona  fide  sale,  ^^^^^ 
to  have  been  10/. 

Maynard. 

Lord  Denman  C.  J.  The  special  damage  alleged  in 
the  declaration  is,  that  the  plaintiff,  who  is  stated  to 
have  bought  the  horse  for  4?5/.,  and  sold  him  to  Collins 
at  55/.,  was  obliged  to  repay  the  55/.  and  give  up  the 
bargain  with  Collins,  If  the  claim,  at  the  trial,  had 
been  rested  upon  the  difference  in  amount  between  the 
two  bargains,  I  should  have  laid  down,  as  in  the  case 
of  Cox  V.  Walker  [a)  (which  has  been  a  long  time  de- 
pending before  us),  that  the  jury  were  to  say  whether  it 
resulted  from  the  price  given  by  Collins  that  the  value 
of  the  horse,  if  sound,  would  have  been  55/.  at  the 
time  when  the  plaintiff  finally  sold  him.  But  that  view 
of  the  case  was  given  up ;  and  it  was  then  contended 
that  the  plaintiff  was  entitled  to  recover  for  the  money 

(a)  Cox  V.  Walker  was  tried  at  the  Surrey  Leiit  assizes  1835,  before 
Lord  Denman  C.  J.  The  action  was  for  breach  of  warranty  of  a  horse 
sold  as  sound ;  and  the  special  damage  alleged  in  the  declaration  was, 
the  plaintiff's  expense  incurred  by  reason  of  the  warranty,  and  his  loss  of 
gains  and  profits  in  reselling  the  horse.  The  only  plea  was  a  denial  of 
the  unsoundness.  The  plaintiff  had  bought  the  horse  of  the  defendant 
for  100/.,  and  had  been  offered  140Z.  for  him;  but,  the  horse  proving 
imsound,  plaintiff  had  been  obliged  to  give  up  the  bargain,  and  to  sell 
him  for  491.  7s.  The  Lord  Chief  Justice  directed  the  jury  that  the 
plaintiff"  was  entitled  to  recover  the  difference  between  the  price  at  which 
he  had  sold,  and  the  actual  value  of  the  horse  if  he  had  been  sound  at  the 
time  of  such  sale;  and  he  left  to  the  consideration  of  the  jury,  as  a 
measure  of  the  value,  the  price  offered  for  the  horse  while  in  the  plaintiff's 
hands.  The  jury  found  for  the  plaintiff,  damages  90/.  ISs.  A  rule  nisi 
was  obtained  for  a  new  trial  on  the  ground  of  misdirection,  or  for  a  re- 
duction of  damages.  Cause  was  shewn  in  faster  term  (Jpril  28th), 
1836,  before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js., 
by  Thesiger  and  Steer,  and  the  rule  was  supported  by  Piatt  and  Adolphus. 
The  Court  took  time  for  consideration ;  and  the  case  stood  over  for  several 
terms,  and  was  at  length  compromised. 

he 
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he  had  laid  out  on  the  horse  in  consequence  of  having 
bought  him  with  the  defendant's  warranty.  I  think, 
however,  that  the  plaintiff  cannot  recover  that.  The 
damage  claimed  in  the  declaration  is  the  loss  on  the 
bargain;  and  the  claim,  as  ultimately  made,  was  not 
supported  in  proof. 

Patteson  J.  {a)  Whether  the  plaintiff  could,  under 
the  circumstances,  recover  any  expense  which  he  has 
been  at  in  advancing  the  value  of  the  horse,  is  a  question 
which  does  not  arise  oq  this  declaration  ;  for  it  merely 
states  that  the  plaintiff  had  sold  the  horse  at  a  different 
price  from  that  at  which  he  bought  him ;  it  does  not 
aver  that  the  plaintiff  laid  out  any  money  on  the  horse 
in  the  mean  time.  The  statement,  therefore,  means 
nothing  but  the  loss  of  a  bargain,  the  plaintiff  having 
bought  at  45/.  and  sold  at  55/.,  which  last  sum  he  was 
obliged  to  return.  Whether  or  not  he  could  have  re- 
covered  if  the  damage  had  been  differently  laid,  it  is  not 
necessary  to  say. 

Coleridge  J.  The  plaintiff  cannot  recover  upon 
this  record.  The  declaration  merely  alleges  that  the 
plaintiff  bought  the  horse  at  so  much,  and  resold  him  at 
so  much  more,  not  alleging  any  cause  of  the  advance. 
That  shews  only,  that  the  plaintiff  is  seeking  to  recover 
for  a  good  bargain  lost;  which,  it  is  admitted,  cannot 
be  done. 

Rule  refused. 

(a)  Littledale  J,  was  absent.    See  p.  514.  ante. 
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Thomas  aQ:ainst  Jenkins.  Frichy, 

^  Apnl  21st. 

"D  EPLEVIN  for  taking  cattle.    Avowry  and  cogni-  On  a  question 

M.%j  ^  T        •      1   of  boundary 

zances,  averring  the  cattle  to  have  been  distrained  between  two 

p  T-»i         •     1  •        1       •  1  estates,  if  evi- 

damage-teasant.     JrJeas  iii  bar,  traversing  the  title,  as  dence  has  been 
pleaded,  to  the  place  in  which  &c.     Issues  thereon,  boundary  of  ^ 
On  the  trial  before  Coleridfre  J.  at  the  Glamorganshire 

o  o  the  same  as 

Spring  assizes  1837,  the  material  question  was  as  to  the  ^^^^^  ^^[^^^^^ 
boundary  dividinsj  the  estate  which  comprised  the  locus  evidence  of  re- 

"  putation  as  to 

in  quo  from  another  estate.    An  old  witness,  who  was  the  boundary 

of  the  hamlets 

called  for  the  defendant,  swore  that  he  had  kept  cattle  may  be  adduced 
on  the  first  mentioned  estate,  and  turned  off  those  of  oTpro^ving^that 
other  people;  that  his  father  at  that  time  was  tenant  of  the  and^^the  j^ury'' ' 
estate;  that  his  father  and  brother  told  him  what  line  may  be  desired 

to  take  mto 

of  boundary  he  was  to  keep,  and  that  he  had  acted  ac-  consideration 

^  the  latter  evi- 

cordingly  in  keeping  the  boundary  ;  that  his  father  and  dence  if  they 

are  satisfied 

brother  were  overseers  of  the  hamlet  of  Gli/ncorrwg;  and  with  the  first, 
that  the  boundary  of  the  estate  was  the  same  as  that  of 
the  hamlet.    He  was  then  asked  whether  he  had  heard 
from  old  persons,  since  dead,  what  was  the  boundary  of 
the  hamlet.    The  question  was  objected  to,  as  an  at- 
tempt to  prove  the  limits  of  a  private  estate  by  reputation. 
Coleridge  J.  held  the  evidence  admissible ;  and  the  wit- 
ness then  stated  what  he  had  heard  as  to  the  boundary 
of  the  hamlet :  and  other  evidence  was  afterwards  given 
on  the  same  point.    In  summing  up,  the  learned  Judge 
left  the  evidence  of  reputation,  as  to  the  boundary  of 
the  hamlet,  to  the  jury,  but  desired  them  not  to  take  it 
into  consideration  unless  they  were  satisfied  that  the 
boundary  of  the  estate  was  the  same  with  that  of  the 
hamlet.    Verdict  for  the  defendant. 

Chilton 
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1837.  Chilton  now  moved  for  a  new  trial.    The  evidence 

^^^^^^  of  reputation,  as  to  the  boundary  of  the  hamlet,  was 
against       inadmissible  here,  being  offered,  in  reality,  upon  a 

Jenkins.  ^  . 

question  of  boundary  between  private  estates.  The 
inquiry  was  indeed  introduced  by  a  question  whether 
the  boundary  of  the  estate  comprising  the  locus  in  quo 
was  not  the  same  with  the  boundary  of  the  hamlet ;  but 
evidence  ought  not  to  be  thus  indirectly  let  in,  which 
cannot  be  given  directly.  The  issue  here  was  on  a 
private  right;  the  plaintiff  was  not  prepared,  by  the 
pleadings  or  by  the  admissions  {a),  to  meet  evidence  as 
to  the  limits  of  the  hamlet.  Evidence  of  reputation 
is  undoubtedly  admissible  as  to  the  boundaries  between 
parishes  and  hamlets;  but  the  rule  in  favour  of  this 
seems  limited  to  cases  where  such  boundaries  are  the 
subject  of  litigation  between  the  public  bodies  which 
they  immediately  concern.  The  language  of  Lord  EU 
lenborough  in  Weeks  v.  Sj)arJce  (b)  favours  this  view  of 
the  subject.  ICoIeridgeJ,  It  is  said  there,  by  DampierJ,, 
that,  "  in  all  cases  where  reputation  is  admitted  in  evi- 
dence, it  is  necessary  to  lay  a  foundation  for  its  admis- 
sion : "  that  necessity,  therefore,  is  no  objection  Jo  the 
admissibility.]  In  1  Starkie  on  'Evidence^  156  (c),  it  is 
laid  down  that  "  Evidence  of  reputation,  subject  to  the 

(a)  The  parties  had  agreed  "  to  admit  respectively  on  the  trial,  the 
general  title  of  the  defendant,  and  of  those  under  whom  he  claims,  as 
stated  in  the  pleadings,  and  the  general  title  of  the  plaintiff  as  tenant,  and 
of  the  Earl  of  Dunraven  as  landlord,  of  the  Pencae  and  Blaennanthir 
farms  and  sheepwalks :  and  that  the  only  question  to  be  raised  on  the 
trial  "  "  shall  be,  whether  the  land  in  dispute,  which  is  coloured  pink  in 
the  maps  exchanged  between  the  parties,"  "  is  parcel  of  the  Corrwgfychan 
sheep  walk,  or  parcel  of  the  Pencae  and  Blaennanthir  sheepwalks.'' 

(6)  IM.^S.  686.    He  read  the  judgment  of  Lord  Ellenborough  from 

The  admission"  to  "  received  in  evidence." 

(c)  2d  edition. 

limit- 
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limitations  already  stated,  is  admissible  upon  questions  1837. 
as  to  the  boundaries  of  parishes,  manors,  or  other  dis-  ^^^^^^ 
tricts  in  which  many  persons  possess  an  interest : "  and  in  agaimt 

Jenkins. 

1  Phillijpps  on  Evidence,  236,  Book  1.  Part  i.  c,  7.  s,  '7.  (a), 
it  is  said  that,  "  In  questions  concerning  public  rights, 
common  reputation  is  admitted  to  be  evidence ;  for  such 
rights,  being  matters  of  public  notoriety  and  of  great 
local  importance,  become  a  continual  subject  of  discus- 
sion in  the  neighbourhood,  where  all  have  the  same 
means  of  information  and  the  same  interest  to  ascertain 
the  claim."  These  passages  appear  to  contemplate 
cases  where  the  question  both  relates  to  a  public  bound- 
ary, and  arises  between  the  parties  concerned  in  ^such 
boundary.  The  notoriety  which  prevails  as  to  the  limits 
of  a  parish  cannot  be  relied  upon  as  to  those  of  a 
farm,  which  are  subject  to  fluctuation.  The  ground 
upon  which  the  courts  have  excluded  evidence  of  repu- 
tation on  the  subject  of  private  rights,  are  pointed  out 
in  1  Phillipps  on  Evidence,  239.  Book  1.  Part  i.  c.  7. 
s.  7.  {a) ;  and  Doe  dem.  Didsbury  v.  Thomas  (5),  Richards 
V.  Bassett  {c),  Talbot  v.  Lewis  [d\  Crease  v.  Barrett  {e), 
and  Rea:  v.  Antrobiis  (g),  shew  the  extent  of  the  rule. 
The  evidence  in  question  here  could  not  have  been 
receivable  unless  it  had  been  agreed,  or  put  beyond 
doubt,  that  the  farm  and  hamlet  had  the  same  boundary. 
Reputation  could  not  be  in  any  degree  made  available 
to  shew  what  the  boundary  of  the  farm  was. 

Lord  Denman  C.  J.  Notwithstanding  the  observ- 
ations of  Lord  Ellenborough  which  have  been  referred 

(a)  6th  ed. 

(6)  14  ^asf,  323.    And  see  ilforewooc?  v.  Wood/\hidi,  S2l ,  note  {a). 

(c)  10  B.     C,  657.  (rf)  1  Cro.  M.         495.    S.  C  5  Tyrwh.  1. 

(e)  1  Cro.  M.     R.  919.    S.  C.  5  Tyrivh,  458.       {g)  'A  A.  ^  E,  793. 

Vol.  VL  Nn  to, 
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to,  I  think  there  is  no  doubt  in  the  present  case. 
Reputation  is  clearly  evidence  as  to  the  boundary  of  a 
parish.  The  question  is,  whether  in  this  case  it  was 
admissible  as  a  medium  of  proof.  Now  I  think  that,  the 
fact  being  once  before  the  jury,  that  the  boundaries  of 
the  farm  and  of  the  hamlet  were  identical,  any  legitimate 
mode  of  proving  the  boundary  of  the  hamlet  was  allow- 
able in  the  case.  The  answer  of  the  witness,  that  the 
two  boundaries  were  the  same,  was  admitted  without 
objection.  It  is  true  that  the  boundary  of  a  farm  may 
shift ;  but  the  answer  here  given  applied  to  one  state  of 
the  premises,  and  that  appeared  to  have  continued  from 
as  far  back  as  living  memory  could  reach.  Then  it  is 
the  same  as  if  the  estate  had  been  originally  sold  with 
an  express  reference  to  the  boundary  of  the  hamlet: 
and,  being  so,  that  the  boundary  might  properly  be 
proved  by  any  evidence  applicable  to  the  subject. 

Patteson  J.  (a).  The  point  in  dispute  on  the  trial 
was  a  very  simple  one,  namely,  whether  the  place  in 
which  the  cattle  were  taken  was  or  was  not  parcel  of  a 
certain  estate :  and  that  was,  of  course,  to  be  determined 
by  any  evidence  which  could  be  admissible  upon  such 
a  question.  On  this  precise  question,  evidence  of 
reputation  was  clearly  not  admissible ;  but  such  proof  is 
receivable  to  shew  the  boundary  of  a  hamlet ;  and,  that 
being  so,  I  do  not  see  how  it  could  be  excluded  in  the 
present  case,  when  it  was  established  that  the  boundaries 
of  the  hamlet  and  of  the  farm  were  the  same.  Mr. 
Chilton,  indeed,  seems  not  to  rest  his  objection  on  the 
ground  that  such  evidence  is  at  all  events  inadmissible, 

(a)  LiUledaleJ,  was  absent,    See  p.  514,  ante, 

but 


1837. 


Thomas 
against 
Jenkins. 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


529 


but  to  contend  that,  before  it  can  be  let  in,  the  boun-  1837. 

daries  must  be  shewn  beyond  all  doubt  to  have  been  ^T^^^ 

identical.    That,  however,  would  be  trying  the  question  against 

Jenkins. 

twice  over :  and  I  think  that,  as  soon  as  some  evidence  of 
the  identity  was  given,  this  proof  was  receivable,  the 
jury  being  cautioned  by  the  learned  judge  not  to  take  it 
into  consideration  unless  satisfied  that  the  boundaries 
were  the  same.  If  the  identity  of  the  boundaries  had 
been  proved  by  evidence  of  reputation,  the  case  would 
have  been  different:  but  the  witness  called  on  this 
subject  stated  it  positively,  and  not  as  matter  of  reputa- 
tion ;  and,  that  being  so,  the  proof  of  reputation  as  to 
the  boundary  of  the  hamlet  was  let  in,  and  supported 
the  defendant's  case,  provided  the  jury  were  satisfied  of 
the  identity  upon  the  witness's  statement. 

Coleridge  J.  This  is  a  question  of  more  novelty 
than  difficulty.  When  the  witness  was  asked,  "  Have 
you  heard  from  old  people,  now  dead,  what  was  the 
boundary  of  the  hamlet,"  the  only  objection  that  could 
have  been  taken  to  that  question  was,  that  it  was  not 
relevant.  But  it  was  shewn  to  be  so :  and  then  the 
objection  comes  to  this,  that  evidence  shall  not  be  given 
as  to  the  boundary  of  a  hamlet  in  the  same  mode  as  on 
other  occasions,  because  the  proof  is,  in  the  particular 
case,  only  subsidiary.  But  I  never  heard  that  a  fact 
was  not  to  be  proved  in  the  same  manner  when  sub- 
sidiary, as  when  it  is  the  very  matter  in  issue.  If  the 
fact  here  was  relevant,  I  think  it  was  to  be  proved  in 
the  ordinary  way. 

Rule  refused. 


Nn  2 
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Friday, 
April  21st. 

Tenant  of  B. 
prescribed  to 
have  for  him- 
self and  his 
tenants,  &c., 
occupiers  of 
the  farm  of  J5., 
ihe  sole  and  ex- 
clusive rigid  of 
pasture  and 
feeding  of 
sheep  and  lambs 
on  L.,  as  to  the 
said  farm  of  i?. 
belonging  and 
appertaining :  ^ 
Held,  that  this" 
did  not  entitle 
him  to  take 
in  the  sheep 
and  lambs  of 
other  persons 
to  pasture  on 
L.,  for  that,  by 
the  terms  of 
the  grant,  some 
interest  in  the 
pasture  was 
reserved  to  the 
lord,  and  the 
above  practice 
was  prejudicial 
to  such  in- 
terest. 


Jones  against  Richard  and  Others. 

JN  pursuance  of  the  rule  granted  in  Trinity  term, 
1836,  (see  B  A,  ^  E.  4^13,)  this  cause  was  tried  a 
second  time,  before  Coleridge  J.,  at  the  last  Spring 
assizes  for  Cardiga?ishire,  The  defendants  relied,  as 
before,  upon  a  prescriptive  right  of  the  Rev.  Hugh  Smith 
to  have,  for  himself  and  his  tenants,  &c.,  occupiers  of 
the  messuage  and  farm  of  Blaenmerin,  "  the  sole  and 
exclusive  right  of  pasture  and  feeding  of  sheep  and 
lambs  "  on  the  locus  in  quo,  as  to  the  said  messuage  and 
farm  appertaining.  In  support  of  this  right  the  de- 
fendants gave  evidence  of  the  tenant  and  occupier 
having  taken  in  sheep  of  other  persons,  upon  tack,  to 
pasture  on  the  locus  in  quo.  The  learned  Judge  stated 
to  the  jury  that  these  acts,  though  admissible  in  evi- 
dence, were  not  to  be  considered  an  exercise  of  the  pre- 
scriptive right  as  pleaded.   The  plaintiff  had  a  verdict. 

Chilton  now  moved  for  a  new  trial  [a)^  on  the  ground, 
among  others,  of  misdirection.  Pasturing  the  sheep  of 
other  persons  was  a  legitimate  exercise  of  the  right 
pleaded.  That  is  a  right  to  be  exercised  solely  and 
exclusively  by  certain  persons,  tenants  of  Blaenmerin^ 
and  to  be  exercised  by  the  feeding  of  sheep  and  lambs; 
not  "  their  "  sheep  and  lambs.  So  long  as  the  proper 
persons  take  the  pasture,  and  by  the  mouths  of  the 
animals  specified,  it  is  immaterial  whether  the  animals 


(a)  Before  Lord  jDmman  C  J,,  Paiteson  and  Coleridge  Js»  Littk' 
dale  3,  was  absent :  see  p.  5H.,  ant&. 

are 
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are  the  property  of  the  grantees  or  of  others.  The  lord 
can  have  no  interest  in  the  question,  because  in  either 
ease  the  grantees  may  turn  on  as  many  sheep  and  lambs 
as  the  pasture  will  feed. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  on  a  subsequent  day  of  the  term 
[May  5th,)  delivered  the  judgment  of  the  Court  as 
follows. 

In  this  case,  Mr.  Chilton  moved  for  a  rule  for  a  new 
trial,  on  several  grounds,  which  we  disposed  of  on  the 
motion;  and  we  took  time  to  consider  the  followin«:. 
The  issue  on  which  the  case  turned  was,  whether  the 
defendant  Richard^  occupier  of  a  farm  called  Blaenmerm^ 
was  entitled  "to  the  sole  and  exclusive  right  of  pasture 
and  feeding  of  sheep  and  lambs  "  on  the  locus  in  quo, 
as  appertaining  to  that  farm.  In  support  of  this  right, 
the  defendants,  on  the  trial,  gave  important  evidence  of 
feeding  the  sheep  of  other  persons,  which  had  been  taken 
in  on  tack  ;  and  the  learned  Judge,  commenting  upon 
this  evidence  in  his  summing  up,  stated  to  the  jury  that, 
although  they  ought  not  to  dismiss  it  from  their  con- 
sideration, because,  whether  lawful  or  not,  it  might  be 
very  cogent  to  prove  the  existence  of  the  right  claimed, 
yet  it  did  not  appear  to  him  that  it  could  properly  be 
considered  as  done  in  the  exercise  of  that  right ;  that, 
even  if  the  right  existed,  the  tacking  appeared  to  him  to 
have  been  an  usurpation  upon  the  lord's  grant ;  for,  as 
that  extended  only  to  the  exclusive  feeding  of  sheep 
and  lambs  by  the  occupier  of  Blaenmerin,  as  appertain- 
ing to  the  farm  of  Blaenmerin,  the  lord  had  reserved  to 
himself  all  other  modes  of  enjoying  the  produce  of  the 
land,  and  was  entided  to  eat  by  the  mouths  of  beasts 
N  n  3  or 


1837. 
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Jones 
against 
Richard. 


or  horses  whatever  the  sheep  and  lambs  on  Blaen-* 
merin  did  not  consume.  It  was  contended,  and  we 
think  with  justice,  that  this  mode  of  characterising  the 
evidence  was  calculated  to  weaken  its  due  effect  upon 
the  jury,  if  it  were  entitled  to  be  considered  as  a  lawful 
mode  of  exercising  the  right :  and  the  question  therefore 
which  we  desired  to  consider  was,  whether  the  learned 
Judge  was  correct  in  the  construction  which  he  put 
upon  the  right  claimed  on  this  record :  and  we  are  of 
opinion  that  he  was. 

The  prescription  alleged  in  this  case  is  of  so  unusual 
a  kind  that  no  decision  precisely  in  point  was  mentioned 
in  moving  for  the  rule :  nor  have  we,  upon  search,  found 
any.  But  several  cases,  in  which  the  Courts  have  had 
to  consider  claims  to  common  by  custom  or  prescrip- 
tion, furnish  principles  on  which  we  may  safely  decide 
this.  We  refer  to  Potter  v.  North  (a),  HosJcins  v. 
Rohins  (b),  and  the  cases  collected  in  the  notes  there. 
The  principle  seems  to  be  to  ascertain  the  extent  of  the 
rights  conferred,  and  the  rights  reserved,  by  the  grant, 
and  to  see  whether  the  act  be  in  derogation  of  the 
latter.  By  the  terms  of  this  prescription,  the  grantee's 
right  is  limited  to  the  feeding  of  sheep  and  lambs.  This 
would  be  wholly  insensible  if  the  entire  pasturage  were 
granted  to  him  in  exclusion  of  the  lord.  Further,  the 
right  to  feed  by  sheep  is  not  limited  by  number,  so  as 
to  make  it  indifferent  to  the  lord  by  whose  sheep  the 
pasturage  is  enjoyed,  but  is  a  grant  to  the  occupier  of 
Blaenmerin^  and  is  appurtenant  to  that  farm.  Some 
interest  in  the  pasturage  therefore  being  reserved  to  the 
lord,  the  questions  are,  —  What  is  that  interest?  And  is 


(a)  1  Wms,  Saund,  350.  (b)  2  Wms.  Saund.  324. 

the 


Richard. 
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the  tacking  rehed  on  in  derogation  of  it  ?  It  appears  to  us  1837. 
the  most  reasonable  conclusion  from  the  premises,  that  '^^ 

Jones 

the  lord's  interest  is  in  the  consuming,  by  the  mouths  of  ^gainst 
his  cattle  and  horses,  whatever  is  not  required  for  the 
sheep  and  lambs  levant  and  couchant  on  Blaenmerin. 
The  appurtenancy  to  a  particular  farm  is  not  in  itself 
equivalent  to  levancy  and  couchancy ;  nor  do  we  rely  on 
it  as  such :  our  conclusion  is  drawn  from  the  language 
of  the  whole  prescription  :  and,  upon  this,  it  appears  to 
us  that  the  tacking  sheep  is  injurious  to  such  right. 

The  evidence  in  the  cause,  we  may  mention,  served 
to  shew  the  reasonableness  of  the  grant  thus  construed. 
It  appeared,  on  the  one  hand,  to  be  favourable  for  the 
sheep,  and  convenient  to  the  owner,  to  have  the  ex- 
clusive enjoyment  of  certain  spots  at  certain  seasons  of 
the  year ;  and,  on  the  other,  that  there  was,  beyond  that 
which  was  required  for  the  sheep,  profitable  pasture  for 
cattle. 

There  will,  therefore,  be  no  rule. 

Rule  refused. 


Taylor  against  Wilkinson,  ^aphi2^\ 

SIR  J.  CAMPBELL,  Attorney-General,  had  obtained  Plaintiff  held 
'  '  defendant  to 

a  rule  in  Easter  term  1836,  calling  on  the  plaintiffs  bail  on  an 

original  writ ; 

to  shew  cause  why  they  should  not  be  restrained  from  after  declaring, 

,       ,  p     ,         p  ,  he  amended  the 

issuing  execution  against  the  deiendant  for  a  larger  declaration, 

adding  fresh 

counts.  He  recovered  a  verdict  on  all  the  counts  in  the  declaration,  with  damages  as- 
sessed severally  on  each.  He  then  taxed  the  costs,  without  separating  those  incident  to 
the  new  counts  from  the  others. 

Held,  that  the  bail  (though  liable  to  the  damages  recovered  on  the  causes  of  action 
mentioned  in  the  recognizance)  were  not  liable  for  the  costs  incident  to  the  new  counts; 
and  that  the  plaintiff,  not  having  separated  the  two  classes  of  costs,  could  not  recover 
any  from  the  bail. 

N  n  4  amount 
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1837.      amount  than  1000/.,  being  the  sum  for  which  G.  B, 

Gregory  was  held  to  bail  in  the  action  of  Taylor  against 

against  Gregory,  and  212/.,  being  the  amount  at  which  the  costs 
Wilkinson. 

of  this  action  {Taylm^  v.  WilJcinson)  were  taxed;  and 
that  the  amount  for  which  the  defendant  might  be  re- 
quired to  give  bail  in  error  should  be  confined  to  the  sum 
of  2212/.,  that  is  to  say,  1000/.  more  than  the  sum  for 
which  the  said  defendant  was  liable. 

The  action  of  Taylor  v.  Wilkinson  was  scire  facias  on 
a  recognizance  of  bail,  by  which  recognizance  Wilkinson 
had  become  bail  for  Gregory,  who  was  held  to  bail  in 
the  action  of  Taylor  v.  Gregory,  Taylor  v.  Gregory 
was  an  action  of  assumpsit  commenced  by  original. 
After  the  recognizance  was  entered  into,  the  declaration 
in  Taylor  v.  Gregory  was  amended  by  increasing  the 
sums  claimed  in  the  counts  corresponding  with  the 
causes  of  action  in  the  original  writ,  and  by  adding  fresh 
counts.  The  plaintiff  recovered  a  verdict  on  all  the 
counts,  with  damages  severally  assessed  on  each ;  and 
Wilkinson  was  then  sued  on  his  recognizance  (the  pre- 
sent action)  for  damages  given  in  Taylor  v.  Gregory 
upon  some  of  the  counts  which  corresponded  with  the 
causes  of  action  in  the  original  writ,  and  which  were 
averred  to  be  recovered  for  the  non-performance  of  some 
of  the  promises  mentioned  in  the  recognizance.  On 
demurrer,  the  Court  held  Taylor  entitled  to  recover  so 
far  against  Wilkinson  {a).  The  costs  in  Taylor  v.  Gre- 
gory were  taxed  without  distinguishing  between  the 
costs  arising  upon  the  counts  added  after  the  recog- 
nizance was  entered  into,  and  the  others. 

(a)  See  Twjlor  \,  Wilkinson,  3  A.     E.  784. 

Sir 
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Sir  W,  JV'  Follett  now  shewed  cause.  This  is  an 
application  to  exempt  the  bail  in  Taylor  v.  Gregory 
from  the  whole  of  the  costs  incurred  in  that  action. 
The  declaration  against  the  bail  was  confined  to  those 
counts  which  correspond  with  the  original  writ;  and 
the  Court,  at  the  time  of  giving  the  judgment  on  those 
counts,  suggested  that  the  bail,  if  prejudiced,  might  be 
relieved  {a).  The  principle  thus  recognised  might  go 
to  exempt  the  bail  from  all  costs  except  those  arising 
on  the  original  causes  of  action;  but  here  the  bail  is 
claiming  exemption  from  all.  The  bail  is  discharged, 
if  the  plaintiff  recover  on  such  causes  of  action  only  as 
are  not  in  the  affidavit  to  hold  to  bail ;  Wheelwright  v. 
Jutting  {b\  and  Caswell  v.  Coare  (c)  there  cited.  But 
here  the  plaintiff  has  recovered  for  causes  of  action, 
some  of  which  were  in  the  original  writ ;  and  the  bail 
is  not  to  be  relieved  from  costs  as  to  these,  merely  be- 
cause there  has  also  been  a  recovery  for  other  causes 
of  action.  It  is  unnecessary  to  discuss  what  would  have 
been  the  result  of  a  motion,  on  the  part  of  the  bail,  to 
take  the  costs  separately  for  the  old  and  the  new  causes 
of  action :  but  here  it  is  as  if,  the  affidavit  of  debt  being 
on  a  bill  of  exchange,  and  the  declaration  being  for  the 
bill  and  the  consideration,  and  the  plaintiff  obtaining  a 
general  verdict,  the  bail  were  to  claim  exemption  from 
all  the  costs. 


1837. 

Taylor 
against 
Wilkinson. 


Sir  J.  Caraphelli  Attorney- General,  contra.  The 
principle  of  the  former  decisions  clearly  goes  to  ex- 
onerate the  bail  from  the  costs  incident  to  the  ad- 
ditional counts.    The  plaintiff  has  not  separated  them 

(a)  3  A.  ^  E.  p.  806.  {b)  7  Taunt.  304. 

(c)  2  Taunt.  107. 

from 
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1837.      from  the  others  as  he  might  have  done  :  the  bail  had  no 
means  of  doing  sa,  as  they  had  no  right  to  attend  the 

Taylor  ^  ^ 

against      taxation  in  the  original  action.    The  plaintiff  makes  the 

/"iLKINSON.         1    '  n  -Tin  t  '  r  ^ 

claim  oi  costs :  it  lay  therefore  upon  him,  for  the  pur- 
pose of  recovering  costs,  to  shew  the  amount  of  the 
claim.  \_Littledale  J.  The  principle  for  which  you 
contend  applies  as  much  to  causes  of  action  not  in  the 
affidavit  of  debt,  as  to  additional  counts  in  the  case  of 
an  action  commenced  by  original.  In  general,  the  bail 
are  held  liable  to  the  whole  costs  of  the  action.]  That 
cannot  be  universally  true.  If  a  party,  after  holding  to 
bail  on  a  bill  of  exchange,  chose  to  add  counts  on  a 
warranty  of  a  horse,  or  an  insurance,  or  non-delivery 
of  goods,  and  so  on,  the  costs  of  the  added  cause  of 
action  might  be  many  times  as  great  as  those  of  the 
cause  in  the  affidavit ;  of  course  the  bail  would  not  be 
liable  on  all.  Bail  are  to  be  relieved  on  equitable  prin- 
ciples from  the  strict  law ;  but  to  allow  general  costs 
here  would  be  extending  the  law  against  them.  A 
party  adding  fresh  causes  of  action  does  it  at  the  risk  of 
losing  the  security  of  the  bail  for  so  much  as  he  is  not 
able  to  distinguish  from  the  added  causes.  [^Patteson  J. 
It  is  like  the  cas^  of  an  original  writ  issued  for  causes  of 
action,  some  of  which  are  bailable,  some  not:  the  bail 
are  liable  only  on  the  first.] 

Lord  Denman  C.  J.  The  plaintiff  has  given  judg- 
ment against  himself,  by  separating  the  damages,  and 
correctly.  The  bail  have  generally  been  made  liable 
for  all  the  costs;  yet  such  a  case  as  this  must  often 
have  occurred.  I  suppose  the  amount  has  never  been 
of  sufficient  importance  to  raise  the  question, 

LiTTLEDALE 
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LittledaleJ.    The  only  question  is,  who  is  to  l^ol* 
make  the  division.    I  think  that  the  case  cannot  be  dis-  ^AYLoa 
tinguished  from  that  of  hew  causes  of  action  added  after 
an  affidavit  of  debt.    But,  as  the  plaintiff  makes  the 
claim,  he  ought  to  shew  the  amount;  as  he  has  not 
done  so,  the  bail  cannot  be  held  liable. 

Patteson  J.  It  is  clear  that  this  rule  must  be  made 
absolute.  The  onus  of  making  the  distinction,  and  so 
shewing  the  claim,  lay  on  the  plaintiff. 

Coleridge  J.  concurred. 

Rule  absolute. 


The  King  aminst  Ricketts.  Saturday/, 

^  Jpril  22d. 

The  King  against  The  Same. 

WRIT  de  contumace  capiendo  had  issued  against  A  writdecon- 
the   defendant,    commencing  as    follows.     "  Of  piendo  is  bad, 
Easter  term  in  the  6th  year  of  King  William  the  Fourth.  a^deT'if  it  be^^ 
Herefordshire,    Our  Lord  the  King  hath  sent  to  the  ^eriff  of  one^ 
sheriff  of  Herefordshire  his  writ  closed  in  these  words,  county,  and  it 

»^  appear  by  the 

that  is  to  say  :   William  the  Fourth,  by  the  srace  of  ^'^^^  *^^at  the 

*'  ./  o  defendant  is 

God,"  See,  "to  the  sheriff  of  Herefordshire,  greeting,  resident  in 

another. 
And  that 

sufficiently  appears  if  he  be  described  as  ^.  JB.,  qfkc.  in  the  latter  county. 

If  such  writ  recite  a  significavit  that  the  defendant  is  contumacious  in  not  obeying  the 
lawful  commands  (to  pay  J.  B.  the  sum  of  &c.  costs  duly  taxed,  pursuant  to  a  monition 
duly  issued  and  served,  and  returned,  &c.)  of  A.,  B.,  and  C,  doctors  of  laws,  judges  de- 
legate, appointed  under  a  commission  under  the  Great  Seal,  bearing  date  &c.,  and  lawfully 
authorised,  by  not  paying  to  J.  B.  the  said  sum  according  to  the  said  monition  in  an 
appeal  from  the  Arches  Court,  &c.  (stating  the  subject-matter  of  the  cause,  and  names  of 
the  parties) :  Semble,  that  the  writ  is  bad,  as  not  sufficiently  shewing  that  a  commission  of 
delegates  was  issued  in  the  particular  cause.  But, 

Held,  that  such  writ  is  at  all  events  bad,  if  it  purport  to  issue  on  the  significavit  of  A. 
and  B.  only,  it  not  appearing  that  they  were  authorised,  by  a  quorum  clause  in  the  com- 
mission, or  otherwise,  to  act  without  C. 

And,  semble f  that  a  quorum  clause  in  the  commission  would  not  make  such  a  writ  good. 

Sir 
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18S7.  Sir  John  Nicholl,  knight,  doctor  of  laws,  official  prin- 
^  ^  cipal  of  the  Arches  Court  of  Canterbury  (a)  lawfully 
against  Constituted,  hath  signified  to  us  that  one  Thomas  BourJce 
Ricketts,  Esq.,  of  the  parish  of  F^^esteign^  in  the  county 
of  Radnor^  is  manifestly  contumacious,"  &c.  The  writ 
then  specified  the  contumacy,  which  consisted  in  his 
not  obeying  the  commands  of  Sir  John  Nicholl,  the 
Judge  of  the  said  Court  lawfully  authorised,  in  a  moni- 
tion duly  issued  under  the  seal  of  the  said  'Court,  re- 
quiring him  to  pay  John  Bodenham  and  others  certain 
costs  incurred  in  the  said  Court,  which  monition  issued 
in  a  certain  cause  or  business  of  appeal  and  complaint 
of  nullity  lately  depending  before  the  said  Sir  J.  N, 
between  the  said  T,  B,  Ricketts  and  the  said  John  Bo^ 
denham  and  others,  and  which  in  the  first  instance  was 
a  cause  of  subtraction  of  church-rate  brought  by  Boden- 
ham and  others  against  Ricketts  in  the  Consistory  Court 
of  Hereford.  The  writ  concluded,  "  We  command  you 
that  you  attach  the  said  Thomas  Bourke  Ricketts  by  his 
body  until  he  shall  have  made  satisfaction  for  the  said 
contempt,  and  how  you  shall  execute  this  our  precept 
notify  unto  us  on  the  9th  day  of  Jime  next,  wheresoever 
we  shall  then  be  in  England,  and  in  no  wise  omit  this, 
and  have  you  there  this  writ.  Witness  ourself  at 
Westminster,  the  6th  day  of  May,  in  the  sixth  year  of 
our  reign.  Bentall^  The  following  memorandum  was 
added.  "  And  be  it  known  that  the  said  writ,  on 
Monday  the  9th  day  of  May  in  this  same  term,  before 
our  said  Lord  the  King  at  Westminster,  was  delivered  of 

(a)  One  objection  taken  to  the  writ  was,  that  Sir  J.  Nicholl  had  juris- 
diction (under  stat.  24  H.  8.  c.  12.)  as  the  official  principal  of  the  Arch- 
bishop, and  not  as  tlie  official  principal  of  the  Arches  Court,  and  ought 
therefore  to  have  been  named  in  the  former  character  in  the  writ.  But 
no  judgment  was  given  on  this  point. 

record 
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record  to  the  sheriff  of  Herefordshire^  to  be  executed  1837. 
in  due  form  of  law."  -  " 

The  King 

Another  writ  had  also  issued  against  the  defendant,  against 
addressed  to  the  sheriff  of  Herefordshire  in  the  same 
words  as  the  former,  and  proceeding  as  follows,  from 
the  word  "  greeting.'*  "  John  Dauheny  and  Thomas 
BlaJce,  respectively  doctors  of  laws,  judges,  amongst 
others,  delegate  respectively  appointed  under  a  certain 
commission  under  the  Great  Seal  of  Great  Britain^  bear- 
ing date  the  2d  day  of  June,  a.  d.  1832,  have  signified 
to  us  that  one  Thomas  Bourke  Biclcetts,  of  the  parish 
of  Presteign,  in  your  county  of  Hereford,  Esquire,  is 
manifestly  contumacious,  and  contemns  the  jurisdiction 
and  authority  of  the  law  and  jurisdiction  ecclesiastical, 
in  not  obeying  the  lawful  commands  (to  pay  or  cause  to 
be  paid  to  John  Bodenharn,  Bohert  Lewis,  John  Adcock 
Phillips,  and  William  Hamar,  or  to  their  proctor,  the 
sum  of  213/.  165.  of  lawful"  &c.,  "  being  the  amount  of 
costs  on  their  behalf  duly  taxed,  pursuant  to  a  monition 
duly  issued  under  seal  of  our  High  Court  of  Delegates, 
and  duly  and  personally  served  on  him  the  said  T.  B. 
R.  Esq.,  and  returned  into  our  said  High  Court  of 
Delegates  with  certificate  and  affidavit  of  the  execution 
thereof)  of  the  said  John  Dauheny  and  of  Joseph  Philli- 
more,  and  of  the  said  Thomas  Blake,  doctors  of  laws, 
judges  delegate  (amongst  others)  respectively  appointed 
under  the  said  commission  and  lawfully  authorised,  by 
not  paying,  or  causing  to  be  paid,  to  the  said  John  Bo^ 
denham,''  &c.,  the  said  sum  of  &c.,  according  to  the 
said  monition,  in  a  cause  or  business  of  appeal  and  com- 
plaint of  nullity  from  the  Arches  Court  of  Canterbury, 
brought  by  Ricketts,  appellant,  against  Bodenham  and 
others,  the  parties  appellate,  and  which  was  originally  a 

cause 
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cause  of  subtraction  of  church-rates,  depending  in  the 
Consistorial  Court  of  Hereford,  brought  by  the  said 
Bodenham  and  others,  churchwardens  of  the  said  parish 
of  Presteign,  situate  in  the  counties  of  Radnor  and 
Hereford,  &c.,  against  the  said  71  B,  Bicketts,  Esq.,  a 
parishioner  and  inhabitant  of  the  said  parish.  The 
words  of  the  mandatory  part,  the  teste,  and  the  memo- 
randum of  delivery  lo  the  sheriff,  were  the  same  as  in 
the  other  writ. 

In  Trinity  term,  1836  {May  30th  and  June  1st),  Sir 
jP.  Pollock  obtained  rules  calling  upon  the  prosecutors 
of  the  two  writs  respectively  to  shew  cause  why  the 
same  should  not  be  quashed  for  irregularity,  with  costs. 
Three  objections  were  taken  to  the  first  writ ;  the  only 
one  on  which  the  Court  gave  judgment  was,  that  the 
writ  was  directed  to  the  sheriff  of  a  different  county 
from  that  in  which  the  defendant  resided  (as  appeared 
by  the  writ),  and  that  the  writ  did  not  pursue  the  form 
given  by  stat.  53  G.  3.  c,  127.  sched.  B. 

Sir  J.  Campbell,  Attorney-General,  now^  shewed 
cause  against  the  rule  for  setting  aside  this  writ  (a). 
The  direction  to  the  sheriff  is  no  ground  for  this  appli- 
cation. The  words  of  the  parish  of  Presteign^"*  fol- 
lowing the  defendant's  name,  are  mere  matter  of  de- 
scription, and  cannot  avoid  the  writ.  If  the  party  is  not 
found  in  the  bailiwick,  the  sheriff  will  return  non  est 
inventus ;  but,  in  fact,  Presteign  is  partly  in  Hereford 
and  partly  in  BadnorsJiire,  The  form  of  the  writ,  pre- 
scribed by  sched.  B.  to  stat.  53  G.  3.  c.  127.,  describes 

(a)  Before  Lord  Denmm  C.  J.,  LUtkdalef  JPatteson,  and  Coleridge  Js, 

the 


1837. 


The  King 

against 
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the  party  as  "          of  ■  but  in  stat.  2  W.  4.  1837. 

c.  39.  sched.  No.  4.  it  is  directed  that  the  party  to  be  rp^e  King 
taken  under  a  writ  of  capias  shall  be  described  therein  as  against 

RiCKETTS. 

C.  D,  of  and  yet  in  Eolfe  v.  Swann  {a)  it  was 

held  that  the  attorney  was  not  bound  to  fill  up  this  part 
of  the  writ  with  a  residence  within  the  particular  county 
of  the  sheriff.  If  it  were  necessary  that  the  forms  given 
by  stat.  53  G.  3.  c.l27.  should  be  strictly  followed,  the 
significavit  ought  not  to  be  issued  by  any  but  the  arch- 
bishop, for  it  purports  to  come  from  "  by  Divine 

Providence,  &c." :  yet  the  enacting  part  of  the  statute, 
sect.  1.,  says  that  the  contempt  shall  be  signified  by 
"  the  judges  or  judge"  whose  orders  shall  have  been  dis- 
obeyed. [Lord  Detiman  C.  J.  That  is  not  inconsistent  ; 
the  judge  is  to  convey  the  information,  but  he  is  to  do 
so  as  the  instrument  of  the  archbishop.] 

Sir  F.  Pollock  and  J.  W.Smith,  contra.  The  statutory 
form  of  the  writ  de  contumace  capiendo  is  addressed 

"  to  the  sheriff  of   and  recites  a  significavit 

that    of  ,  "  in  i/oar  county  of  is  con- 

tumacious ;  and  it  then  requires  the  sheriff  to  "  attach 

the  said  It  does  not  add,  "  if  he  shall  be  found 

in  your  bailiwick;"  the  words  just  referred  to  in  the 
form  are  the  only  ones  by  which  the  sheriff's  authority, 
as  to  place,  is  limited :  they  ought,  therefore,  to  be 
strictly  observed.  And  the  first  section  of  the  act  ex- 
pressly requires  that  the  writ  shall  be  "  in  the  form  to 
this  act  annexed."  Supposing  that  this  were  only  a 
defect  in  form,  such  a  deviation  from  a  form  expressly 
dictated  by  act  of  parliament  is  fatal ;  Hmmah  v.  Wy- 

(a)  1  Mee.  ^  W.  305.    S,  C.  TyrwJi,  ^  Gr,  665. 
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1837.      man  {a\  judgment  of  ParJce  B. ;  Rex  v.  Jefferies  {h), 
The  King    j^^g'^^nt  of  Lord  Kenyon ;  DavisoJi  v.  Gill  (c),  Goss  v. 
against      JacJcson{d),    But  this  is  a  fault  in  substance;  for  the 

RlCKETIS. 

Statute  evidently  contemplated  that  the  writ  should  be 
issued  to  the  sheriff  of  the  county  in  which  the  party 
was  resident,  and  not  that  the  sheriff  of  one  county 
should  be  directed  to  take  a  person  residing  in  another. 
"  A,  B,  of"  such  a  place,  means  "  A,  B.  who  resides 
at "  that  place ;  Yardley  v.  Jones  {e). 

Cur.  adv,  mit. 

The  two  following  objections  were  taken  to  the 
second  writ :  That  the  introductory  part  John 
Dauheny  and  TJw7nas  BlaJce,  respectively  doctors  of 
laws,  judges,  amongst  others,  delegate  respectively 
appointed  under  a  certain  commission  under  the  Great 
Seal  of  Great  Britain,  bearing  date  the  2d  day  of  June^ 
A.  D.  1832,  have  signified"  &c.),  did  not  shew  a  com- 
mission issued  in  the  present  suit,  giving  authority  to 
the  judges  named  in  the  writ  :  And  that  the  significa- 
vit  appeared  to  have  been  made  by  only  two  judges 
delegate,  whereas  the  monition  disobeyed  was  that  of 
three. 

Sir  J.  Campbell,  Attorney-General,  in  this  term  {g), 
shewed  cause  against  the  rule  for  setting  aside  tlie  last- 
mentioned  writ.  The  Court  will  not  presume  a  want  of 
authority  in  the  delegates.  The  defendant  ought  to 
have  shewn  it.    In  Ilex  v.  Blake  (h)  the  facts  of  the 

(a)  3  DowL  P.  C.  674.  {b)  4  T.  R.  768. 

(c)  1  J^ast,  63.  {d)  3  :Esp.  1 98. 

(e)  4  Doiul.  F.  a  45. 

(g)  Jpril  27th.  Before  Lord  Denman  C.  J.,  Littledale,  PaUesoiif  and 
Coleridge  Js. 

(/t)  2B,  cj[-  Ad.n9, 

case 
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case  were  set  out  on  affidavit.  Here  that  is  not  done  {a).  1837. 
[Coleridg-e  J.    It  appears  on  the  face  of  the  writ  that       '  ~~ 

^  ^  ^  Ine  King 

there  were  more  commissioners  than  the  two  v/ho  signed  against 

RiCKETTS. 

the  significavit :  so  that,  unless  there  was  a  quorum 
clause,  there  appears  to  be  an  irregularity.]  In  Rex  v. 
Blake  [h)  the  commission  was  before  the  Court  on  affi- 
davit, manifestly  requiring  the  concurrence  of  three 
delegates,  where  two  only  had  joined.  Here  nothing  is 
stated  to  shew  that  Drs.  Dauheny  and  Blake  might  not 
lawfully  make  the  significavit.  Stat.  25  H.  8.  c.  19. 
5.  4.  prescribes  nothing  as  to  the  number  or  description 
of  judges  delegate  to  whom  a  commission  shall  issue  on 
appeal  from  the  Archbishop's  Court,  nor  as  to  the 
power  of  the  delegates ;  nor  does  it  direct  that  the  com- 
mission shall  or  shall  not  contain  a  quorum  clause.  The 
terms  of  the  commission  here  may  precisely  correspond 
with  what  has  been  done.  The  form  of  writ,  given  in 
Stat.  53  G.  3.  c.  127.  sched.  B.,  does  not  render  it 
necessary  to  set  out  the  commission  in  order  to  shew 
that  the  powers  have  been  followed. 

Sir  IP.  Pollock  and  J.  Smith,  contr^.  First,  the 
delegates  mentioned  in^  the  writ  are  not  connected  with 
the  record  in  the  present  suit,  except  by  guess.  Nothing 
is  said  of  any  commission  having  issued  in  this  suit;  and 
no  intendment  can  be  made  in  favour  of  the  writ. 
lPatteso?i  J.  The  form  in  stat.  53  G.  3.  c.  127.  does 
not  require  the  authority  of  the  persons  making  the 
significavit  to  be  stated,  further  than  by  the  significavit 

[a)  There  were  affidavits  verifying  the  copies  of  the  two  writs,  but 
none  making  any  other  statement. 
(6)  2  5.  §•  Ad.  139. 

Vol.  VI.  O  o  itself.] 
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1837.  itself.]  It  does  not  so  appear  in  this  case.  The  first 
_    ~      blank  in  the  body  of  schedule  B.  ("  The  hath 

The  King        ^     ^  ^ 

against       signified  to  us     must  be  filled  with  the  name  of  some 

RiCKETlS. 

Court  having  at  least  a  prima  facie  jurisdiction.  Se- 
condly, it  appearing  that  there  were  three  delegates  in 
the  commission,  a  significavit  cannot  properly  have  been 
made  by  two  only.  By  stat.  53  G.  3.  c,  127.  s.  1.  the 
significavit  is  to  come  from  "the  judges  or  judge"  there 
mentioned;  that  is,  from  the  judge,  if  there  be  only  one, 
but,  if  there  be  several,  then  from  all.  A  power  for 
some  of  the  persons  in  a  commission  to  act  without  the 
rest  is  an  exception  from  general  rules ;  and,  if  there  be 
an  authority  for  so  doing,  as  by  a  quorum  clause,  it 
ought  to  be  shewn.  Where  a  Court  acts,  there  is  no 
distinction  of  judges ;  but  under  a  commission  the 
several  judges  act  as  judges,  and  not  as  a  court.  The 
case  is  then  like  those  put  in  Co.  Litt.  112  b.,  Dyer, 
62  a.  («).  The  observation  of  Lord  Coke  in  2  Inst, 
380  (5.)  applies.  It  would  be  a  violent  presumption  to 
suppose  a  quorum  clause:  and,  even  if  that  were  done, 
the  writ  would  not  be  maintainable,  because,  under 
Stat.  53  G.  3.  c.  127.  s.  I.,  the  significavit  to  authorise 
such  writ  must  proceed  from  the  judge  or  judges 
"  whose  lawful  orders  or  decrees  have  not  been  obeyed." 
Here  the  orders  of  three  were  disobeyed ;  tw^o  only 
have  signified.  But  the  Court  will  not  make  any  in- 
tendment in  favour  of  this  writ  and  against  liberty  : 
Rex  V.  Dugger{b).  In  Ilex  v.  Ei/re  (c),  there  cited, 
Lord  Chancellor  Talbot  said,  speaking  of  the  eccle- 
siastical courts,  "  We  are  not  to  lend  our  assistance, 

(a)  Pennivgton  v.  Morse.  (c)  2  Stra,  1067. 

iP)  5B.  ^  Aid.  791. 

but 
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but  where  it  appears  clearly  they  have  jurisdiction."  1837. 
A  warrant  of  commitment  under  a  penal  statute  must     -jhe  King 
shew  that  which  sdves  the  authority  to  commit;  Wickes  against 

°  RlCKEITS. 

V.  Clutterhuck  (a) :  the  same  exactness  must  be  en- 
forced here.  Regina  v.  Hill  {b\  and  other  cases  referred 
to  in  Com,  Dig.  Eoccommengement  (B  4),  shew  the  strict- 
ness that  prevailed  with  respect  to  the  writ  de  excom- 
municato capiendo,  for  which  the  writ  de  contumace 
capiendo  was  substituted,  and  that  no  presumption  was 
made  in  favour  of  the  old  writ. 

Cur,  adv.  mlt. 


Lord  Denman  C.  J.  in  the  same  term  (May  5th)  de- 
livered the  judgment  of  the  Court.  Referring  to  the 
first  case,  his  Lordship  said  :  —  This  was  a  writ  de  con- 
tumace capiendo  on  the  significavit  of  Sir  John  Nicholl, 
Several  objections  were  taken  to  the  writ,  on  which  a 
rule  nisi  was  obtained  to  quash  it.  As  we  are  of  opinion 
that  one  of  those  objections  is  fatal,  it  is  not  necessary 
to  notice  the  others.  The  writ  was  directed  to  the 
sheriff  of  Herefordshire,  and  it  recites  a  significavit  that 
Thomas  Bourke  Ricketts  of  Presteign  in  the  county  of 
Radnor  is  contumacious,  and  commands  the  sheriff  to 
attach  him  by  his  body.  The  form  of  the  writ  given  in 
the  schedule  to  the  statute  53  G.  3.  c.  127.,  and  which 
writ  is  directed  by  the  statute  to  be  in  that  form,  is, 
"  To  the  sheriff  of  greeting :  The 

hath  signified  to  us,  that  of  in  your 

county  of  ,  is  manifestly  contumacious  "  &c. 

The  form  of  the  significavit  is  given  in  the  same  sche- 
dule, and  notifies  "  That  one  of  in  the 


[a)  ^JBing.  483. 


(6)  1  Salk.  294. 

O  o  2  county 
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1837.      county  of  "  hath  been  pronounced  contumacious, 

_  &c.    It  is  plain,  therefore,  that  the  statute  intends  that 

The  King  ^ 

against  the  Writ  should  be  directed  to  the  sheriff  of  that  county 
of  which  the  party  is  described  to  be  in  the  significavit. 
That,  in  the  present  case,  would  be  the  sheriff  of  Rad- 
norshire:  and  it  is  the  more  necessary  that  the  form 
should  in  this  respect  be  adhered  to,  because  neither  in 
the  form  in  the  schedule,  nor  the  actual  writ  in  this 
case,  are  the  words  "  if  he  shall  be  found  in  your  baili- 
wick," or  any  equivalent  words,  to  be  found,  except  the 
words  in  your  county,  which  are  in  the  form  in  the  sche- 
dule, but  which  are  different  in  this  writ.  On  this 
ground  we  think  that  the  writ  must  be  quashed. 

The  other  writ  against  the  same  party  is  on  a  signifi- 
cavit by  two  (amongst  others)  under  a  commission  of 
delegates.  Several  objections  also  were  taken  in  this 
case.  It  may  admit  of  much  doubt  whether  the  first 
blank  in  the  form  in  the  schedule  is  properly  filled  up, 
so  as  to  shew  that  there  was  any  commission  of  dele- 
gates at  all.  But  the  next  objection,  namely,  thiit  the 
significavit  is  by  two,  notifying  a  disobedience  of  the 
lawful  order  of  three,  is  clearly  fatal.  The  statute, 
53  G.  3.  c.  127.  s,  1.,  enacts  that  it  shall  be  lawful  for 
"the  judges  or  judge"  whose  lawful  orders  have  not  been 
obeyed  to  pronounce  the  party  contumacious,  and  to 
signify  the  same.  It  is  clear  under  this  enactment 
that  all  the  judges  whose  orders  have  not  been  obeyed 
must  certify ;  and,  even  if  the  commission  authorised  two 
to  certify  that  the  orders  of  three  had  been  disobeyed 
(which,  however,  does  not  appear  in  this  case  one  way 
or  the  other),  it  would  be  difficult  to  say  that  such  au- 
thority could  prevail  contrary  to  the  words  of  this 

statute. 
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statute.    For  this  reason  we  are  of  opinion  that  this  1837. 

writ  must  be  quashed.  The  King 

Rule  absolute,  without  costs  {a),  against 

RiCKETTS. 

(a)  The  following  case  was  decided  in  Trinity  term,  1837. 

The  King  against  Hewitt.  Monday, 

^  June  I'ith, 

A  WHIT  de  contumace  capiendo,  tested  8th  May,  1  W.  4.,  and  returnable  ^  ^37. 
22d  May  following,  issued  against  the  defendant,  directed  to  the  sheriff  ^^'^^ 

of  Nottinghamshire,  reciting  that  Sir  Herbert  Jenner,  Dean  or  Com-  pig^j^^  directed 

missary  of  the  Deaneries  of  the  Arches,  London,  Shoreham,  &c.,  had  sig»  to  the  sheriff  of 

nified  that  "  John  Hewitt,  now  or  heretofore  of  Crofton  Hall,  in  the  Notts,  r^ciimg 
parish  of  Opington,  in  the  county  of  Kent  and  deanery  of  Shoreham  afore-  ^^JH 

said,"  is  contumacious,  and  contemns  &c.,  in  not  having  paid  the  sum  late  of  0.,  in 

of  90/.,  being  arrears  of  alimony  decreed  to  Ann  Heivitt,  his  wife,  pur-  Kent,"  and 

,         .                  „              „                .  .                   ,  .  ,  describinof  the 
suant  to  a  decree  m  a  cause  of  divorce,  &c.,  a  monition  to  pay  which  ^^^^^  after- 
had  been  personally  served  on  him,  &c.    Hewitt  was  described  through-  wards,  through- 
out this  writ,  except  in  the  passage  above  set  out,  as  "  the  said  John        *he  writ, 
Hewitt."    Another  writ,  tested  22d  May,  7  W,  A.,  and  returnable  2d  ^  JJ  ^'^  is  ^bad  • 
November  following,  issued  in  similar  terms,  for  the  non-payment  of  And  the  Court, 
llOl.  arrears  of  alimony.  on  motion,  will 

The  defendant  was  arrested  under  the  first  writ,  and  detained  under  wrft  after  the 

the  second.  party  is  in 

custody,  and 
before  the  re*" 

In  Trinity  term,  1837,  before  the  writs  were  returned,  J,  W.  Smith  without 

obtained  rules,  calling  on  the  prosecutrix  to  shew  cause  why  the  writs  bringing  him 

should  not  be  set  aside  for  irregularity,  with  costs.  habeas 

corpus. 

Sir  W.  W.  Follett  now  shewed  cause.  This  case  differs  from  Rex  v. 
Ricketts,  the  description  being  "  now  or  heretofore  of  "  &c.  In  the 
judgment  in  that  case,  some  stress  appears  to  have  been  laid  upon  the 
writ  not  containing  the  proviso,  if  the  party  shall  be  found  in  the  county 
of  the  sheriff  to  whom  the  writ  is  addressed  ;  but  the  sheriff  can  execute 
the  writ  in  his  own  county  only;  the  limitation  is  therefore  unnecessary, 
and  no  irregularity  can  take  place  in  fact.  [Patteson  J.  In  sched.  B.  to 
Stat.  53  G.  3.  c.  127.,  the  party  is  described  as  "of  in  your 

county.''  The  writ  can,  therefore,  go  only  to  the  sheriff  of  the  county 
of  which  the  party  is  described  to  be.]  Such  a  construction  would 
frequently  make  the  statute  nugatory.  A  party  may  have  no  permanent 
residence,  or  may  shift  his  abode  to  evade  the  process.  [Patteson  3. 
Then  a  return  of  non  est  inventus  might  be  had,  and  a  capias  upon 
that.]  Supposing  the  writs  irregular,  this  is  not  the  proper  course. 
The  party  should  have  been  brought  up  by  habeas  corpus,  as  in  Rex  v. 
JOugger  (5  i?.  8f  Aid.  791.).     The  writ  de  contumace  capiendo,  by  stat. 

O  O  3  53  a  3. 
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1837. 

The  King 

against 
Ujcketts. 


53  G.  3.  c.  127.  s.  1.,  is  to  be  returnable  like  the  writ  de  excommunicato 
capiendo,  and  the  rules  relating  to  the  latter  writ,  under  stat.  5  Eliz.  c.  23., 
are  to  be  applicable  to  the  writ  de  contumace  capiendo.  Under  sect.  2  of 
Stat.  5  Eliz.  c.  23.  the  writ  issues  out  of  Chancery,  and  is  delivered  to 
the  sheriff  of  record :  by  sect.  3,  the  sheriff  need  not  bring  the  body  into 
Court,  but  has  only  to  return  the  writ  and  process  into  this  Court. 
Here  the  writ  is  not  returned ;  it  cannot,  therefore,  be  quashed,  not  hav- 
ing issued  from  this  Court,  nor  having  been  returned  into  it.  [Pat' 
teson  J.  This  Court,  after  the  writ  is  here  delivered  of  record  to  the 
sheriff,  has  possession  of  it,  so  as  to  enable  us  to  quash.]  Not  after 
execution. 


Sir  F.  Pollock  and  J.  W.  Smith,  contra.  Rex  v.  Dugger  (5  JS.  ^  Aid. 
791.)  does  not  shew  that  the  proceeding  by  habeas  corpus  is  the  only  one 
admissible;  such  a  proceeding  is  uselessly  expensive;  and  parties  in 
the  meanwhile  might  do  acts  subjecting  them  to  actions  of  trespass.  The 
objection  here  taken  was  not  made  in  Rex  v.  Ricketts,  though  it  might 
have  been,  if  available ;  for  there  neither  writ  had  been  returned  :  and  in 
Rex  V.  Blake  (2  B.  ^  Ad.  139.)  it  was  considered  that  the  Court  had 
jurisdiction  over  the  writ  from  the  time  of  its  coming  hither.  A  party 
taken  on  an  irregular  capias  ad  satisfaciendum  is  ordinarily  discharged 
without  a  habeas  corpus.  [Patteson  J.  referred  to  Regina  v.  Watson 
(2  Ld.  Raym.  817.).]    (t/".  W.  Smith  was  stopped  by  the  Court.) 

Per  Curiam  (Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams  Js.). 
We  have  no  doubt  that  this  rule  must  be  made  absolute,  but  upon  con- 
dition that  no  action  be  brought. 

Rule  absolute,  without  costs. 


Saturdays- 
April  22d. 


The  KmG  against  Gkey^^e^  Hood,  Kenmir,  and 
Willis. 


The  fact  that      A   RULE  nisi  was  obtained,  in  Trimti/ term,  1836,  for 

G.  is  men-  JlV 

tioned  as  a  a  mandamus  to  Greene,  Hood,  and  Kenmir,  as  late 

Borough," 

in  schedule  A.  Stewards  of  the  borough  of  Gateshead  in  the  county 

of  Stat.  5  & 
6  W.  4.  c.  76., 

and  that,  in  the  same  schedule,  "  The  boroughholders  and  freemen  of  the  Borough  of  G." 
are  mentioned  in  connection  with  it,  as  the  "  corporate  body,"  is  not  conclusive  of  the 
place  having  been  a  borough,  or  the  boroughholders  and  freemen  a  municipal  corporation, 
before  the  statute.  And,  on  evidence  to  the  contrary,  the  Court  refused  to  issue  a  man- 
damus, calling  on  the  stewards,  &c.,  of  such  boroughholders  and  freemen  to  deliver  up 
monies  and  documents  to  the  corporation  established  in  G.  under  the  statute. 

of 
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of  Durham,  and  Willis  as  the  late  town-clerk  of  the  1837. 
said  borough,  to  deliver  up  and  account  to  the  council 

The  King 

of  the  mayor,  aldermen,  and  burgesses  of  the  said  against 

Greene. 

borough  for,  all  the  monies,  goods,  valuable  securities, 
books,  and  papers  belonging  to  or  concerning  the  bo- 
roughholders  and  freemen  of  the  said  borough,  which 
were  on  or  after  June  5th  1835,  or  at  the  time  of  grant- 
ing the  said  rule,  in  the  possession,  receipt,  custody,  or 
power  of  the  defendants,  or  either  of  them.  In  stat. 
5  &  6  W,  4.  c.  76.  sched.  A.  sect.  1.,  Gateshead  is  men- 
tioned among  the  "  boroughs  which  are  to  have  a  com- 
mission of  the  peace ; "  and  the  style  of  the  corporate 
body  is  stated  to  be  "  boroughholders  and  freemen  of 
the  borough  of  Gateshead.'^  The  affidavit  in  support 
of  the  above  rule  stated  that,  on  or  before  December 
26th,  1835,  the  defendants  Gree7ie,  Kenmir,  and  Hood, 
were  executing  the  duties  of  stewards  of  the  borough- 
holders  and  freemen  of  the  said  borough  of  Gateshead, 
and  the  defendant  Willis  was  executing  the  duties  of 
town-clerk  of  the  said  borough.  That,  on  the  said  26th 
December,  the  first  election  of  councillors  in  the  said 
borough  took  place,  under  stat.  5  &  6  J^.  4.  c,  76. ;  and 
that,  on  January  1st,  1836,  a  mayor  was  elected,  and 
William  Kell,  one  of  the  parties  deposing  in  support  of 
the  present  rule,  was  elected  town-clerk,  the  duties  of 
which  office  he  still  continued  to  execute.  The  affidavit 
then  stated  a  demand  made  upon  the  defendants  by  cer- 
tain councillors,  pursuant  to  an  order  of  the  town- council, 
by  notice  addressed  to  each  of  the  defendants,  to  deliver 
up  the  several  things  specified  in  the  rule,  which  the 
defendants  Gyrene,  Kenmir,  and  Hood,  as  "  the  stewards 
of  the  boroughholders  and  freemen  of  the  ancient  bo- 
rough of  Gateshead,''  refused  to  do,  requesting  that  "  the 
O  o  4  council 
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1837.      council  of  the  municipal  borough  "  should  be  informed 
that  the  stewards  had  no  power  in  themselves,  and  no 
against       authority  from  the  boroughholders  and  freemen,  to 

Greene. 

comply ;  and  that,  at  a  meeting  of  the  boroughholders 
and  freemen  held  on  &c.,  the  stewards  had  been  au- 
thorised and  empowered  to  resist  any  proceedings  of 
the  council  in  respect  of  the  property  or  effects  of  the 
boroughholders  and  freemen.  The  defendant  Willis 
also  answered  that  he  had  not,  nor  ever  had,  power  or 
authority  to  comply  with  the  requisition.  The  affidavit 
further  stated  that  Kell,  as  town-clerk,  by  order  of  the 
council,  laid  an  information  before  a  justice  of  peace  of 
the  borough,  complaining  of  the  above  refusal ;  that  the 
justice  issued  a  summons  to  the  defendants  to  answer 
the  complaint ;  that  they,  in  obedience  thereto,  attended 
{April  5th,  1836)  at  the  police  office  before  all  the  jus- 
tices of  the  borough,  the  said  justices  being  also  mem- 
bers of  the  council,  but  that  no  two  of  them  would  enter 
upon  the  case  (a) :  and  that  Kell,  as  town-clerk,  was 

there- 

Friday,  (a)  In  the  Matter  of  the  Justices  of  Gateshead. 

MaT/  6th,  1836. 

Under  ss.  60       BLA  CKB  URNE,  in  Easter  term,  1836,  moved  for  a  rule  to  shew  cause 

and  65  of  stat.  *  why  a  mandamus  should  not  issue,  commanding  the  justices  of  the  bo- 

5  &  6  W.  4.        rous;h  of  Gateshead  to  hear  and  determine  the  above-mentioned  summons, 
c.  76.,  county- 
magistrates  may         stated  the  facts  above  detailed,  so  far  as  material  to  his  application, 

determine  com-  and  that  the  parties  resided  within  the  borough  ;  and  he  referred  to  stat. 

plaints  against  ^  ^  g  ^^^^        contending  that  the  magistrates  of  the 

corporate  orh-  . 

cers  refusin"-  to  borough  were  the  only  ones  who  could  interfere  under  the  words  in 

deliver  up  sect.  60,  "  any  justice  of  the  peace  for  the  county  or  other  jurisdiction 

papei  s,  though  ^^,j5erein  such  officer  so  refusing  or  neglecting  shall  be  or  reside  ;"  and  that, 
such  officers  o        o  o 

reside  witliin  if"  ^he  objection  made  by  the  magistrates  (that  they  were  interested  as 

the  precincts  of  being  members  of  the  council)  were  valid,  the  remedy  given  by  the  act 

the  corpoiation,  ^^^^ij  entirely  fail,  inasmuch  as  all  the  present  magistrates  were  members 
and  the  corpo-  \  ° 

ration  have  of  the  town  council.  The  same  objection  would  apply  in  all  cases  in 
magistrates.        counties  relating  to  county  rates,  in  which  the  magistrates  are  interested. 

And  there  is  no  prospect  of  the  magistrates  being  subjected  to  an  action. 

[LUtledale  J.    The  words  are  "  justice  of  the  peace  for  the  county  or 

other 
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thereupon  directed  by  the  council  to  take  steps  for  1837. 
obtaininjr  a  mandamus.    Statements  were  added  in  the     _  ~ 

^  Th2  King 

affidavit  respecting  the  possession  of  the  property  de-  against 

Greene. 

manded,  which  consisted  (among  other  things)  of  title 
deeds,  books,  and  a  silver  seal,  with  the  legend  "  Sigil- 
lum  Burgi  de  Gatesheadr 

The  defendants,  in  their  affidavit  sworn  in  opposition 
to  the  rule,  stated  that,  although  Gateshead  was  men- 
tioned in  schedule  A.  of  stat.  5  &  6  4.  c.  76.,  in  the 
manner  above  set  forth,  and  had  obtained  the  denomi- 
nation of  a  borough,  they  believed  that  there  never  was 
any  royal  or  other  charter,  grant,  or  letters  patent,  con- 
stituting a  municipal  body  corporate  within  the  town 
or  ancient  borough  of  Gateshead^  and  that  no  charters 
of  incorporation  existed  within  the  borough  of  Gates- 
head^ except  those  which  were  granted  by  former  bishops 
of  Durham  to  certain  individuals  for  exclusive  trading 
therein.  And,  further,  that  they  believed  that  the  bo- 
roughholders  and  freemen  of  the  ancient  borough  of 
Gateshead  were  not,  at  the  time  of  passing  stat.  5  &  6  4. 
c.  76.,  nor  ever  had  been,  or  were  reputed  to  have  been, 
a  municipal  corporation,  and  that  they  could  not,  at  the 
time  of  passing  the  said  act,  lawfully  do  or  suffer  or 
exercise  any  municipal  act,  power,  or  authority  what- 

other  jurisdiction  "  &c.  If  the  county  magistrates  are  excluded  here, 
when  could  these  words  have  any  operation  ?]  In  cases  where  there  is  no 
commission  of  the  peace  for  the  borough  under  sect.  98.  The  only  ma- 
gistrates for  the  borough  (strictly  speaking),  which  is  the  jurisdiction  in 
w^hich  the  officer  resides,  are  the  magistrates  of  the  borough. 

Lord  Denman  C.  J.  If  the  magistrates  of  the  county  have  the  power 
in  this  case,  it  is  better  that  they  should  exercise  it  than  the  magistrates 
of  the  borough  ;  and  we  have  no  doubt  that  they  have  such  power. 

LiTTLEDALE,  pATTEsoN,  and  WiLLiAMs  Js.  coHcurred. 

Rule  refused. 

soever 
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1837»  soever  within  the  said  borough,  by  any  name  or  title  of 
The  King     "^^"^cipal  incorporation  or  otherwise  howsoever.  They 

against  further  stated  that  the  boroughholders  consisted  of 
Greene. 

both  males  and  females,  and  were  denominated  borough- 
holders  from  being  the  owners  in  .fee-simple  of  cer- 
tain freehold  burgages  or  ancient  tenements,  of  which 
two  or  more  in  several  instances  belonged  to  the 
same  person,  and  to  which  the  owners  for  the  time 
beinjT  were  admitted  as  boroughholders  at  courts  of 
the  lord  of  the  manor  of  Gateshead.  That  the  Bishop 
of  Durham  was  lord  paramount  of  the  manor.  That, 
on  the  absolute  alienation  of  any  burgage,  the  former 
owner  ceases  to  be  a  boroughholder,  and  the  purchaser 
becomes  entitled  to  be  admitted  and  to  enjoy  the  pri- 
vileges appurtenant  thereto;  and  that, upon  the  death 
of  any  boroughholder,  the  person  or  persons  who  suc- 
ceed to  the  burgage  become  entitled  in  like  manner, 
and  not  by  virtue  of  any  municipal  corporate  franchise." 
That  the  present  freemen  of  the  ancient  borough  of 
Gateshead  are  only  four  in  number,  and  are  the  remnant 
of  the  several  companies  to  whom  charters  of  incor- 
poration for  exclusive  trading  were  originally  granted 
by  former  bishops,  which  companies  held  meetings  ac- 
cording to  their  own  charters,  but  never  assembled  with 
the  boroughholders  by  virtue  of  any  municipal  cor- 
porate franchise  or  in  any  other  manner  than  for 
purposes  relating  to  the  property  belonging  to  the 
boroughholders  and  freemen ;  but  how  and  when  the 
predecessors  of  the  present  freemen  became  entitled  to 
participate  in  that  property  the  deponents  did  not 
know.  The  affidavits  further  stated  that  no  tolls  were 
received  within  the  borough,  except  such  as  were  for- 
merly payable  to  the  Bishop,  and  had  since  been  de- 
mised 
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mised  by  him  for  a  long  term:  that  the  borough  had  1837. 

no  exclusive  civil  or  criminal  jurisdiction  before  Sep-       '  ~ 

^         The  King 

tember  12th,  1835;  that  Greene,  Hood,  and  Kenmir  were  against 

GllEENE. 

appointed  and  acted  as  stewards  merely  for  the  purpose 
of  receiving  the  rents  of  properties  belonging  to  the 
boroughholders  and  freemen,  to  whom  they  accounted 
as  private  stewards  do :  and  Greene,  Hood,  and  Kenmir 
explained  the  appointment  of  Willis  to  perform  the  func- 
tions of  town-clerk,  which  appointment  was  set.  out, 
and  was,  they  alleged,  made  by  them  as  stewards,  and 
by  Plummer  as  the  returning  officer,  of  the  borough 
under  the  parHamentary  Reform  Act,  (on  receipt  of  a 
copy  .of  the  statute  5  8i  6  W,  4.  c.  76.,  addressed  to  "  the 
chief  magistrate  or  head  officer,  Gates/iead"),  merely  to 
prevent  the  act  being  returned  to  the  general  post-office, 
and  to  facilitate  its  execution ;  Willis  having  for  some 
years  previously  filled,  and  still  filling,  the  office  of  se- 
cretary to  the  meetings  of  the  boroughholders  and  free- 
men, but  not  having  executed  the  duties  of  a  tovv^n-clerk. 
The  affidavit  then  went  into  details  as  to  the  election  of 
councillors,  at  which,  by  the  determination  of  Gj-eene, 
Hood,  Kenmir,  and  Plummer,  Greene,  as  the  senior 
steward,  was  appointed  to  preside :  and  statements  were 
made  shewing  that,  in  the  several  proceedings  taken  by 
Greene,  Hood,  Kenmir,  and  Plummer,  in  execution  of 
the  statute,  they  publicly  professed  to  act  only  so  far  as 
they  lawfully  might  under  the  circumstances.  Some 
details  were  added  by  Greene,  Hood,  and  Kenmir  (who 
were  still  stewards  to  the  boroughholders  and  freemen), 
and  by  Willis,  as  to  the  property  and  documents  which 
had  come  to  the  hands  and  were  in  the  possession  of  any 
of  them,  and  which  were,  as  they  alleged,  unconnected 
with  any  municipal  corporation.  And,  finally,  they  denied 

that 
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that  the  supposed  corporate  body,  styling  themselves 
the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Gateshead^  were  a  legally  constituted  municipal  cor- 
poration under  stat.  5  &  6  W,  4.  c.  76.,  and  had  a  right 
to  call  for  the  monies,  &c.,  of  the  boroughholders  and 
freemen  of  the  borough  of  Gateshead, 

Sir  J,  Campbell^  Attorney-General,  with  whom  were 
Ingham  and  A.  J-  Stephens,  now  shewed  cause.  It  is 
clear  from  the  affidavits  that,  before  the  late  act,  the 
boroughholders  and  freemen  of  Gateshead  were  private 
individuals,  and  not  a  corporation.  The  mention  of 
them  as  a  corporate  body  in  stat.  5  &  6  /F.  4.  c,  76. 
sched.  A.  sect.  1.  may  have  been  a  mistake;  Rex  v. 
White  {a)  (the  Sunderland  case)  shews  that  the  schedule 
is  not  conclusive.  All  the  members  of  the  supposed 
corporation  here,  or  at  least  all  the  boroughholders^ 
might  be  wom^n.  The  remedy  given  by  stat.  5  & 
6  W.  4.  c,  76.  ss.  60,  65.  is  against  persons  only  who 
have  been  officers  under  or  before  the  statute.  It  is, 
at  least,  a  disputed  question  here,  whether  the  defend- 
ants hold  as  officers  of  a  corporation,  or  as  bona  fide 
stewards  of  a  private  property.  That  should  be  tried 
by  an  action.    The  Court  then  called  upon 

Talfourd  Serjt.  and  Wightman,  in  support  of  the  rule. 
The  several  facts  stated  on  affidavit  shew  that  a  cor- 
poration of  some  kind  existed  before  the  statute  ;  and  it 
is  recognised,  and  a  title  ascribed  to  it,  in  the  schedule 
to  stat.  5  &  6  Jf\  4.  c.  76.  There  are  freemen  as  well  as 
boroughholders ;   and  the  term  "  freemen "  implies  a 


1837. 

The  King 
against 
Greene. 


{a)  5  A.  cl  E.  613. 


succession. 
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succession.    The  manner  in  which  estates  pass  shews  1837. 
the  corporate  character  of  those  who  take.    The  de-  ' 

^  ^  The  King 

fendants  have  acted  (though  under  a  kind  of  protest)  in  against 

GillCENE. 

putting  the  statute  in  force,  as  if  a  corporation  had 
already  existed.  There  is  at  least  a  prima  facie  proof 
that  this  was  so,  and  that  the  defendants,  who  are 
termed  stewards,  were  officers  of  such  corporation. 
The  effect  of  the  statute  then  would  be,  that  the  pro- 
perty would  be  transferred  to  the  new  corporation ;  the 
former  proprietors  would  retain  their  beneficial  interest, 
and  the  present  corporation  would  be  trustees  for  them. 
The  new  corporation  ought  not  to  be  put  to  an  action 
of  trover.  [Coleridge  J.  The  former  proprietors  may 
have  been  a  corporation,  but  not  one  of  those  contem- 
plated by  sect.  1  of  stat.  5  &  6  W,  4. ;  in  which  case  their 
property  would  remain  untouched  by  the  act.]  Sect.  92 
expressly  disposes  of  the  property  of  any  body  corporate 
named  in  conjunction  with  a  borough  in  schedules  A 
and  B.  Rex  v.  White  [a)  has  proceeded  no  further 
than  the  granting  of  a  quo  warranto. 

Lord  Denman  C.  J.  I  agree  that  the  mention  of  a 
body  corporate  in  connection  with  Gateshead  in  schedule 
A  of  stat.  5  8i6  W.  4.  c,  76.  makes  a'^prima  facie  case  ; 
but  that  is  answered  by  the  statement  on  these  affi- 
davits. There  is  no  question  as  to  facts ;  and  I  think 
we  should  not  be  warranted  in  granting  a  mandamus, 
not  being  satisfied  that  this  is  a  borough  within  the  act. 

Patteson  {b)  and  Coleridge  Js.  concurred. 

Rule  discharged. 


(a)  5  A.  ^  E.  613. 


(6)  LittledaJe  J,  was  absent. 
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^ond<iy,  the  Matter  of  Gompertz. 

Apnl  24th, 
and 

J^n?27th.  WATSON  had  obtained  a  rule,  in  Trinity 

The  marshal               term  last.  Calling  upon  the  Marshal  of  the 

granTtheTules^  Marslialsea  and  Henry  Gompertz  to  shew  cause  why 

contfmpT,Tx-         ^^^^  should  not  be  deprived  of  the  benefit  of 

cept  where  the  ^1^^  ^^j^g  ^^iQ  King's  Beuch  Prison,  and  confined 

contempt  is  o  ? 

merely  in  not  •    within  the  Walls. 
paying  money. 

Application  for      The  affidavits  in  support  of  the  rule  stated  that  Gom- 

the  indulgence 

must  be  made    pertz,  being  in  the  custody  of  the  marshal,  in  execution, 

to  the  Court.  .  i  •       p  • 

Quffire,  whe-  and  upon  detainers,  at^  the  suit  of  various  persons,  for 

aboverthTmar-  debt,  was,  before  June  1836,  also  detained  upon  five 

a^day  ruleTo  a  ^^^^^'^^  attachments  issued  on  the  equity  side  of  the 

tTmptT  Court  of  Exchequer,  for  contempts  in  not  paying  costs. 

Where  a  That,  Oil  3d  June  1836,   Gompertz  was  brought  up 

party  was  in 

the  custody  of    by  a  writ  of  habeas  corpus  cum  causis  from  the  custody 

the  marshal  in 

a  suit  in  this  of  the  marshal  into  the  Court  of  Exchequer,  and  there- 

also  for  a  con-  upoii  Committed  to  the  custody  of  the  warden  of  the 

putt^ni^in  an  Fleet,  charged  (among  other  causes  returned)  on  an 

answer  to  a  bill  attachment  for  contempt  in  not   puttinjy  in  an  an- 

m  equity  in  the  ^  10 

Court  of  Ex-    gwer  in  the  Court  of  Exchequer.    On  6th  June,  by  a 

chequer,  this 

Court,  upon      habeas  corpus  issued  out  of  this  Court,  in  a  cause  of 

affidavit  of  ill- 
health,  directed  WHson  and,  Collins  EigdAust  Gompertz,  Gompertz  was  again 

allow  him  the  committed  to  the  custody  of  the  marshal,  charged  with 
stateVtiiiTe,  ^  further  debt,  and  with  the  contempts  aforesaid,  and 
when  he  would  ^^^^  ^-^^^  Other  causcs  mentioned  in  the  return,  without 

liave  an  op-  ' 

portunity  of  ^g^g  stated  on  affidavit,  upon  the  deponent's  belief) 

applying  to  the    ^  '     i  j.  / 

Court  of  Ex-    the  consent  of  the  Court  of  Exchequer.    The  affidavits 

chequer. 

then  stated  that  Gompertz  was  living  in  the  rules  of  the 
prison,  both  before  and  after  his  last  commitment,  in  an 

expensive 
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expensive  style,  which,  as  suggested,  was  an  abuse  of  1837. 
the  indulgence :  and  statements  were  also  made  of  the  ^ 

"         '  In  the  Matter  o. 

appearance  of  expense  which  he  had  exhibited  on  several  Gompertz. 
occasions  when  he  was  out  upon  day  rules.  Application 
had  been  made  to  the  marshal,  by  the  party  who  filed 
the  bill  which  Gompertz  had  not  answered,  that  Gom- 
pertz  might  be  confined  within  the  walls  ;  but  the  mar- 
shal declined  to  do  this,  on  the  ground  that  instances 
had  occurred  in  which  parties  in  contempt  had  been 
allowed  the  benefit  of  the  rules,  and  that  Gompertz  had 
furnished  him  with  a  medical  certificate  that  it  would 
endanger  his,  Gompertz's,  life  to  be  confined  Avithin  the 
walls.  The  affidavits  contained  statements  for  the  pur- 
pose of  discrediting  this  account  of  Gompertz's  health. 

In  answer,  Gompertz  made  affidavit  {a)  that  the  charg- 
ing in  the  cause  of  Wilson  and  Collins  v.  Gompertz  was 
hostile,  and  that  he  had  endeavoured  to  avert  it ;  and  he 
denied,  to  a  certain  extent,  the  statements  as  to  his  style 
of  living.  He  also  deposed  that  he  had  given  security 
to  the  marshal,  for  not  breaking  the  rules,  in  20,000/. 
and  upwards,  and  had  paid  him  a  large  sum  for  the 

(a)  Watson  objected  to  some  of  the  affidavits  in  opposition  to  the 
rule,  as  filed  too  late.  Some  were,  in  fact,  filed  as  late  as  the  7th  of 
April,  1837.  Piatt,  in  answer,  pointed  out  that  the  rule  had  been  en- 
larged from  term  to  term,  and  contended  that,  in  such  a  case,  it  was 
allowable  to  file  affidavits  in  opposition  to  a  rule,  up  to  the  commence- 
ment of  the  term  in  which  cause  is  actually  shewn,  to  which  Littledale  J. 
assented ;  and  the  affidavits  were  used. 

(The  practice  is  that,  in  the  case  of  an  enlarged  rule,  the  affidavits  must 
be  filed  four  days  before  the  commencement  of  Trinity  term,  and  a  week 
before  the  commencement  of  any  of  the  other  three  terms,  or  they  cannot 
be  used  in  shewing  cause  in  such  terms  respectively,  if  objected  to.) 

The  affidavits  on  which  the  rule  was  obtained  had  no  title  ;  some  after- 
wards filed  in  support  of  the  rule  (under  circumstances  not  material  here) 
were  entitled  "  In  the  matter  of  Gompertz.'" 

Piatt  objected  that  the  affidavits  ought  to  be  entitled  in  some  cause. 
The  Court,  however,  held  the  objection  invalid.  The  order  made  by  the 
Court  was  entitled  "  England  sc." 

privilege; 
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1837.  privilege;  and  he  added  statements  to  shew  that  con- 
^  ^  .finement  within  the  walls  would  endantrer  his  life.  He 

In  the  Matter  of  » 

GoMPERTz.  also  put  in  affidavits,  containing  allegations  by  medical 
men  as  to  his  bad  state  of  health,  and  shewing  two  in- 
stances in  which  parties  had  been  allowed  the  benefit 
of  the  rules,  while  charged  with  contempt  in  not  putting 
in  answers. 

Platt^  for  Gompertz,  shewed  cause,  Aj)ril  24th.  This 
Court  has  nothing  to  do  with  the  particular  offence 
committed  against  the  Court  of  Exchequer;  it  has 
only-  to  look  to  the  regulation  of  its  own  prison,  by 
its  own  officers ;  and  it  will  not  interfere  to  deprive  a 
party,  in  a  dangerous  state  of  health,  of  the  benefit 
of  the  rules,  where  a  proper  case  appears  for  the 
indulgence.  In  The  Case  of  Landen  Jones  (a)  a  pri- 
soner in  contempt  was  refused  the  benefit  of  the  rules ; 
and,  in  the  report  of  that  case,  another  instance  is 
mentioned  of  Captain  Hayes,  v/ho  was  in  execution 
for  a  forgery,  and  was  also  refused  the  rules.  These 
were  applications  to  the  Court,  by  the  prisoners,  to 
order  the  marshal  to  grant  the  rules  :  here  the  marshal, 
upon  security  given,  has  granted  the  rules,  and  the  at- 
tempt is  to  interfere  with  the  marshal's  discretion.  In 
Hall  v.  Arnold  [h)  the  Court  held  that  a  prisoner  in 
contempt  by  not  delivering  up  deeds  and  paying  a  sum 
of  money,  whose  life  was  endangered  by  close  confine- 
ment, might  have  the  rules.  [_Patteson  J.  That  was  an 
endeavour  to  compel  the  marshal  to  pay  the  money,  the 
non-payment  of  which  constituted  a  part  of  the  con- 
tempt.] It  shews  that  the  marshal  had  committed  no 
breach  of  duty  in  allowing  the  rules. 


(a)  2  Sir,  817. 


(i)  2Z).  c^'  n.  109. 

Knowles, 
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Kn&ides,  for  the  marshal,  stated  {A^ril  27th)  that  the  1837. 
marshal  was  ready  to  receive  the  direction  of  the  Court :  ^  ,"T7" 

^  In  the  Matter 

but  he  referred  to  the  rule  (a)  of  Midi.  28  Car,  2.  Gomperiz. 
(1676),  by  which  the  marshal  is  prohibited  from  per- 
mitting any  person  in  his  custody  upon  any  action,  or 
in  execution,  or  for  any  contempt  txihatsoemr,  detained 
within  the  prison  or  the  liberty  of  the  rules,  to  go  out  of 
the  prison  or  liberty,  without  a  special  rule  of  the  Court ; 
as  shewing  that  it  was  a  recognised  practice  to  allow 
the  benefit  of  the  rules  to  parties  in  contempt.  And  he 
suggested  also  that  the  Court  would  not  unnecessarily 
abridge  the  privilege  of  the  marshal,  from  which  a  part 
of  the  regular  emoluments  of  the  office  arose. 

W,  H,  Watson  and  Elderto7i,  in  support  of  the  rule. 
The  imprisonment  on  this  contempt  is  not  like  that 
on  a  contempt  for  non-payment  of  money.  The  latter 
is  in  the  nature  of  mesne  process  or  execution;  the 
former  is  analogous  to  a  criminal  proceeding,  and  is 
in  fact  a  punishment;  the  marshal  is  not  to  assume 
the  power  of  judging  how  far,  and  on  what  terms,  this 
punishment  is  is  to  be  remitted.  In  1  Tidd's  Practice, 
373  (6),  it  is  said  that  the  benefit  of  the  rules  "  is  never 
granted,  except  under  very  special  circumstances,  to  a 
prisoner  in  execution  on  a  criminal  account :  and,  gene- 
rally speaking,  prisoners  in  custody  for  a  contempt  are 
not  entitled  to  the  rules  of  the  King's  Bench  prison." 

(a)  Rule  of  K.  B.  Mich.  28  Car.  2.  It  is  ordered,  that  the  marshal 
of  the  marshalsea  of  this  Court  for  the  time  being  do  not  permit  any  per- 
son whatsoever,  remaining  in  his  custody  upon  any  action,  or  in  execution, 
or  for  any  contempt  whatsoever,  detained  within  the  said  prison,  or 
within  the  liberty  of  the  rules  of  the  said  prison,  to  go  out  of  the  said 
prison,  or  the  liberty  aforesaid,  without  a  special  rule  of  this  Court  in 
that  behalf  first  had  and  obtained,  upon  the  peril  that  may  ensue." 
Peacock's  Rules,  p.  66. 

(6)  Ed.  9. 

Vol.  VL  Pp  This 
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1837.  This  is  supported  by  The  Case  of  Landen  Jones  {a). 
In  the  Matter  of  Amold  (J))  was  an  attempt  to  make  the  marshal 
GoMPERTz.  liable  as  if  there  had  been  an  escape.  In  a  case  not 
reported,  Rex  v.  Bryant  (c),  a  party  attached  for  con- 
tempt in  non-payment  of  costs  was  ordered  to  be  de- 
prived of  the  benefit  of  the  rules,  in  default  of  his  paying 
the  costs  of  the  writ  of  attachment  and  the  application, 
and  of  his  consenting  that  a  sum  of  money  paid  by  him 
to  a  third  party,  in  respect  of  the  attachment,  should  be 
paid  to  the  prosecutor.  In  Equity  the  practice  is  that 
a  party  in  contempt  for  not  putting  in  his  answer  is  not 
allowed  the  rules  [d).  In  the  cases  mentioned  in  the 
affidavits,  it  does  not  appear  that  there  was  any  op- 
position.    In  Ex  parte  {e)  the  Lord  Chancellor 

(Lord  Hardwicke)  stated  that,  when  a  party  was  com- 
mitted for  contempt  of  the  Court,  it  was  the  duty  of  the 
gaoler  to  keep  him  a  close  prisoner ;  though  he  declined 
making  an  order  to  commit  him  a  close  prisoner,  "  till 
the  gaoler  has  been  in  default  in  letting  him  have  the 
benefit  of  the  rules."  Then,  as  to  the  illness,  the  ap- 
plication should  be  made  directly  to  the  Court  in  the 
first  instance,  as  in  Rex  v.  Bennett  (g).  The  conduct  of 
the  prisoner  is  an  abuse  of  the  privilege,  falling  within 
the  observations  of  Best  C.  J.  in  Rutkven  v.  Brown  {h)» 

Lord  Denman  C.  J.  (?).    The  broad  and  important 
principle  is  this;  that  the  indulgence  allowed  to  pri- 

(a)  2  Str.  817.  (6)  21).  ^  R.  709. 

(c)  This  case  was  stated  by  W,  H.  Watson,  from  information  furnished 
by  the  officers  of  the  Court.  The  rule  nisi  was  obtained  29th  January 
1833,  and  discharged  conditionally  (to  be  made  absolute  in  default  of 
the  payments  being  made)  on  6th  May  1833. 

{d)  And  see  stat.  11  O.  4.  ^  1  W,  4.  c.  36.  s.  15. 

(e)  Barnard  Rep.  Ch.  374.  (g)  4J).  8^  R.  832. 

{h)  2  a  4;  P.  535.  (0  On  27th  Jpril  1837. 

soners 
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soners  whose  contempt  consists  merely  in  not  paying  1837. 
money  is  not  extended  to  persons  whose  custody  is  in  ^^^^^^^^^^^^^^ 
the  nature  of  a  criminal  process.  Then  the  only  ques-  Gompertz. 
tion  is,  was  this  prisoner  in  confinement  under  a  con- 
tempt of  the  latter  sort  ?  No  doubt  he  was ;  a  prisoner 
is  always  so  who  is  in  contempt  for  any  thing  but  mere 
non-payment  of  money ;  in  which  latter  case  the  con- 
finement may  be  likened  to  an  execution.  Here,  there- 
fore, the  marshal  should  not  have  allowed  the  rules : 
the  prisoner,  if  he  could  make  out  a  case  for  the  indul- 
gence, should  have  applied  to  this  Court,  which  would 
then  have  judged  of  the  matter,  as  has  been  done  in 
several  instances.  With  respect  to  the  instances  ad- 
duced in  the  affidavits  in  support  of  the  motion,  it  does 
not  appear  that  the  indulgence  there  was  ever  opposed. 
Had  there  been  any  opposition,  the  decided  cases  leave 
no  doubt  that  the  Court  would  have  then  acted  as  we 
do  now.  I  do  not  enter  into  the  facts  respecting  the 
prisoner's  health,  or  his  conduct ;  but  I  decide  this  on 
the  general  ground. 

Littledale  J.  The  circumstance  that  the  marshal 
takes  an  indemnity  is  immaterial :  that  is  merely  an 
arrangement  of  his  own.  An  imprisonment  for  con- 
tempt committed  by  non-payment  of  money  is  merely  a 
species  of  execution  :  a  contempt,  properly  speaking,  is 
of  a  different  nature.  Where  there  has  been  a  real 
contempt,  it  is  for  the  Court  to  determine  whether 
there  be  ground  for  granting  the  indulgence :  the 
marshal  has  no  power  to  do  so,  nor  can  he  properly 
take  security,  inasmuch  as  he  cannot  know  what  punish- 
ment the  Court  would  inflict.  Even  where  a  party  is 
convicted,  but  judgment  not  passed,  he  should  be  within 
P  p  2  the 
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1837.       the  walls.    The  rule  of  Mich.  28  Car.  2.  relates  to  day- 
„  rules,  and  makes  no  distinction  between  custody  within 

In  the  Matter  of 

GoMPERTz.     the  rules,  and  custody  within  the  walls  :  it  has  not  the 
slightest  application  to  this  case. 

Patteson  J.  The  words  "  prison  or  liberty,"  in 
that  regulation,  may  perhaps  be  taken,  reddendo  singula 
singulis,  as  applying  to  the  words  "  for  any  contempt " 
or  "  upon  any  action,"  respectively.  At  any  rate,  the 
regulation  refers  only  to  day-rules,  not  to  the  liberty  of 
the  rules,  and  certainly  does  not  apply  to  the  question, 
whether  a  party  in  contempt  can  have  the  benefit  of  the 
general  liberty  of  the  rules  without  a  special  application  to 
the  Court.  It  appears  from  TidcTs  Practice,  as  cited, 
that  the  marshal  cannot,  in  general,  of  his  own  authority, 
grant  the  rules  to  a  party  who  is  in  contempt,  properly 
speaking.  It  seems  conceded  that  for  his  doing  so 
some  special  ground  must  be  shewn.  Then  who  is  to 
determine  as  to  the  sufficiency  of  that  ground  ?  There 
is  no  case  in  which  the  marshal  has  done  it ;  it  is  for  this 
Court.  Hall  v.  Arnold  {a)  has  been  explained ;  there 
the  Court  refused  to  exercise  a  jurisdiction  over  the 
marshal  by  making  him  pay  the  money.  Wherever  a 
party  is  in  custody  for  a  contempt,  from  which  he  has 
to  purge  himself  by  some  act,  the  custody  is  in  the 
nature  of  criminal  process ;  and  the  marshal  cannot  in 
such  case  grant  the  rules. 

Coleridge  J.  The  question  is,  whether  the  marshal 
can  grant  the  indulgence,  or  whether  it  must  be  ob- 
tained upon  special  application  to  the  Court.  That 
depends  on  the  nature  of  the  confinement.  Sometimes 

{a)  2  Z>.  ^  n.  709. 

it 
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it  is  merely  for  safe  custody,  to  insure  the  production  of  1837. 
the  party;  sometimes  it  is  in  the  nature  of  criminal  pro- 

^  ^         In  the  Matter  of 

cess.    In  the  last  case,  the  marshal  cannot  take  upon  Gompertz. 
himself  to  remit.    Here  the  party  is  in  custody  for  re- 
fusing to  do  an  act  which  he  alone  can  do. 

Rule  absolute  (a), 

Piatt  then  moved,  upon  the  previous  affidavits  pro- 
duced for  Gompertz,  that  he  might  be  admitted  to  the 
rules. 

Rule  nisi  granted. 

On  Monday,  May  8th,  W.  H.  Watson  shewed  cause. 
The  party  is  in  custody  for  his  contempt  of  the  Court 
of  Exchequer ;  and  that  Court  alone  has  jurisdiction  to 
relieve  him  from  his  strict  confinement.  {Coleridge  ^, 
Do  you  say  that  he  must  apply  to  both  courts  ?] 

Platti  contra,  urged  the  hardship  of  precluding  the 
prisoner  from  the  ordinary  indulgence,  especially  under 
the  peculiar  circumstances  of  the  case. 

Per  Curiam  [b).  Under  all  the  circumstances,  we 
think  we  may  direct  the  marshal  to  allow  the  prisoner 
the  rules  for  one  week. 

Rule  accordingly. 

It  being  afterwards  suggested  that  the  Equity  Court 
of  Exchequer  was  not  now  open,  the  Court  enlarged 
the  time  till  next  term. 

(a)  iirioiDfe^  afterwards  stated  that  the  marshal,  was  desirous  to  know 
whether  the  decision  applied  to  the  granting  day-rules.  The  Court  de- 
clined giving  any  direction. 

(6)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js, 

P  p  3 
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Tuesday,  ToMLiNSON  aminst  Gell. 

April  25th.  ° 

Declaration  ^  SSUMPSIT.  The  declaration  stated  that,  before 
had  sued  de-*  the  making  of  the  promise  &c.,  certain  differences 

equity,  and  had  disputes  had  arisen,  and  were  depending,  between 
retained  plain-         William  BuxtoH  and  Ann  his  wife,  and  the  defendant 

tiff  as  his  at-  ' 

torney,  and  executor  &c. ;  and  a  certain  suit  and  proceedings 

that  costs,  VIZ.  ^  ° 

30/.,  had  be-  had  been  lawfully  commenced  and  instituted  on  behalf 

come  due  to 

plaintiff  as  such  the  Said      Buxton  and  Ann  his  wife,  in  his  Majesty's 

costs  in  the  High  Court  of  Chancery,  against  defendant  as  such 

suit;  and  that  ,  r  r  c  it 

plaintiff  and  exccutor  as  atoresaid,  tor  the  purpose  or  compelhng 

a^reed^with^^  defendant  to  render  an  account  of  certain  moneys  which 

the  consent  of  jj^^j  been  recovered  by  the  defendant  as  such  executor 

J5.,  that  the  *^ 

suit  should  be  as  aforesaid,  and  claimed  to  be  due  and  owing  to  the 

discontinued, 

and  defendant  said  W.  B.  and  Ann  :  that  plaintiff  had  been  retained 

pay  plaintiff  the  i      ^•  •        r       ^  •  i 

costs  which  and  employed  as  the  attorney  and  solicitor  tor  the  said 

stated  that,  W,  B,  and  Atin,  in  the  said  suit  and  proceedings,  and 

of  the  p?emi^^es!  Certain  costs  and  charges  had  become  due  and  payable 
and  that  J5.  had      plaintiff  as  such  attorney  and  solicitor,  in  the  course 

consented  to  ^  »'  ' 

discontinue,  gai^  suit,  in  the  whole  of  ereat  &c.,  to  wit  301. ; 

and  plaintiff  to  '  £3  '  ' 

accept,  his  costs  and  plaintiff  was  then  about  further  to  prosecute  the 

from  defendant, 

the  latter  pro-  said  suit  and  proceedings  for  and  on  behalf  of  the  said 

mised  plaintiff  -r^        i    ^  i  it*  r 

to  pay  him  W.  B,  and  Ann,  as  such  attorney  and  solicitor  as  aiore- 

didnor*^'piea,  Said,  and  at  their  request,  against  defendant  as  such 

mLVwas  an"  executor  as  aforesaid,  for  recovery  of  the  sums  claimed 

undertaking  to  |^        ^  hom  defendant  as  such  executor  as 

pay  the  debt  or  J 

another,  and  aforcsaid,  and  the  costs  and  charges  incurred  in  the 

was  not  in 

writing.   On  course  of  the  said  suit.    And  thereupon  heretofore,  to 

demurrer, 
Held  that 

such  promise  was  a  promise  to  pay  the  debt  of  another,  within  the  Statute  of  Frauds, 

529  C.  2.  c.  3.  s.  4. 

wit 
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wit  August  1st,  1835,  in  consideration  of  the  premises,  1837. 
and  for  the  purpose  of  putting  an  end  to  all  differences 

^       ^  .  TOMLINSON 

and  disputes  between  the  said  W,  B.  and  Ann  and  the  against 

r         •  1    •  Gell. 

said  defendant  as  such  executor  as  aforesaid,  it  was 
agreed  by  and  between  the  plaintiff  and  the  said  defend- 
ant, by  and  with  the  consent  of  the  said  W,  B.  and  Ann^ 
that  all  further  proceedings  in  the  said  suit  so  depending 
in  his  Majesty's  High  Court  of  Chancery  should  be 
stayed  and  discontinued,  and  that  defendant  should  pay 
to  plaintiff  the  costs  and  charges  which  had  become  due 
and  payable  to  him  the  said  plaintiff  as  such  attorney 
and  solicitor  as  aforesaid ;  And  that  heretofore,  to  wit 
on  &c.,  in  consideration  of  the  premises,  and  that 
plaintiff  and  the  said  W.  B,  and  Ann,  at  the  request  of 
defendant,  had  consented  and  agreed  that  the  said  suit 
and  proceedings  should  be  stayed  and  put  an  end  to, 
and  in  consideration  that  plaintiff  had  agreed  to  accept 
and  receive  from  defendant  the  costs  and  charges  so 
incurred  as  aforesaid,  in  order  to  put  an  end  to  the  said 
suit  and  proceedings,  he  the  said  defendant  undertook 
and  promised  plaintiff  to  pay  him  the  said  costs  and 
charges  which  had  so  become  due  and  payable  to  him 
as  aforesaid,  on  a  certain  day  and  year,  to  wit  the  1 7th 
day  of  August  then  instant.  Averment  that  plaintiff  as 
such  attorney,  and  the  said  W.  B.  and  Ann  his  wife, 
confiding  in  the  said  promise  &c.,  did  afterwards,  to 
wit  on  &c.,  cause  the  suit  and  proceedings  to  be,  and  the 
same  were,  accordingly,  discontinued  and  put  an  end  to, 
and  the  same  have  wholly  ceased  and  determined ;  and, 
although  the  1 7th  August  hath  elapsed,  and  plaintiff  hath 
always  been  ready  to  receive  the  costs,  &c.,  of  which 
defendant  had  notice,  and  was,  to  wit  on  &c.,  requested 
by  plaintiff  to  pay,  yet  &c.:  breach,  that  defendant  did 
P  p  4  not 
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1837.  not  pay,  and  plaintiff  was  wholly  prevented  from  re- 
_  covering  the  costs  and  charges  so  incurred  by,  and  pav- 

TOMLINSON  ^    ^  °  f  J 

against      able  to,  him,  as  he  might  have  done  if  the  suit  had  not 

Gell. 

been  discontinued. 

Plea  (among  others),  that  the  supposed  promise  of 
defendant  was  a  special  promise  to  answer  for  the  debt 
of  another  person,  and  that  there  was  not,  nor  is,  any 
memorandum  or  note  in  writing  of  the  said  promise  and 
of  the  consideration  thereof,  as  required  by  the  statute  in 
that  behalf  &c.  Verification. 

Demurrer,  assigning  for  causes,  that  it  does  not 
appear  by  the  declaration  or  plea  that  the  promise  in 
the  declaration  mentioned  was  a  special  promise  to 
answer  for  the  debt  of  another  person ;  nor  is  it  stated 
from  whom  the  said  debt  was  diie ;  and  it  appears  from 
the  declaration  that  the  plaintiff  was  about  to  prosecute 
the  said  suit  therein  mentioned  against  the  defendant 
for  the  recovery  from  the  defendant  of  the  costs  and 
charges  in  the  declaration  mentioned,  and  that  the 
promise  of  the  defendant  was  founded  on  a  new  con- 
sideration moving  to  the  defendant,  and  was  not  a 
promise  to  pay  a  debt  of  any  other  person.  Joinder. 

Kelli/,  in  support  of  the  demurrer.  The  promise  de- 
clared upon  was  not  a  promise  within  the  Statute  of 
Frauds,  29  C.  2.  c,  3.  s,  4.,  being  founded  upon  a  new 
consideration,  moving  from  the  plaintifi'  to  the  defendant. 
That  consideration  was  the  agreement  previously  made 
between  the  plaintiff  and  defendant,  with  the  consent 
of  Buxton  and  his  wife,  that  Buxton's  chancery  suit 
against  the  defendant  should  be  discontinued,  and  the 
defendant  pay  the  plaintiff  his  costs.  The  declaration 
recites  that  agreement,  and  alleges  that  the  defendant 

promised. 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


567 


promised,  in  consideration  of  the  premises,  and  that  1837. 
the  plaintiff  and  Buxton  and  his  wife,  at  defendant's  ^ 

*  TOMLINSON 

request,  had  agreed  to  the  suit  being  ended,  and  that  against 

Gell. 

the  plaintiff  had  agreed  to  accept  his  costs  from  the 
defendant.  [Coleridge  J.  Whose  act  is  the  discon- 
tinuing of  the  suit  ?]  The  plaintiff  and  Buxton  and  his 
wife  are  all  consenting  parties ;  the  plaintiff  had  incurred 
costs  and  done  services  for  which  he  had  a  right  to  be 
remunerated ;  if  the  suit  had  been  prematurely  ended 
without  his  consent,  he  might  either  have  recovered 
costs  against  his  clients,  or  carried  on  the  suit  himself  to 
secure  his  lien  on  the  amount  which  might  be  recovered 
from  the  defendant.  These  rights  the  plaintiff  was  not 
obliged  to  surrender ;  his  doing  so,  in  furtherance  of 
the  agreement  which  put  an  end  to  the  chancery  suit, 
was  a  good  new  consideration  for  a  promise  by  the 
defendant.  Williams  v.  Leper  (a)  applies,  in  principle, 
to  this  case.  There  a  broker  was  about  to  sell  goods 
which  had  been  conveyed  to  creditors,  his  employers, 
and,  the  landlord  of  the  house  threatening  to  distrain, 
the  broker  promised  to  pay  the  rent  if  he  would  desist ; 
and  his  desisting  was  held  to  be  such  a  consideration 
that  a  written  promise  was  not  necessary.  Bampton  v. 
Paulin  (b)  is  to  nearly  the  same  effect.  [Coleridge  J. 
Do  not  Buxton  and  his  wife  remain  liable  to  the  plain- 
tiff? In  Williams  v.  Leper  (a)  it  was  said  that  the  goods 
were  the  debtor.]  Here  the  suit  is  the  debtor.  The 
plaintiff  gave  up  his  lien  on  the  suit.  [Patteson  J.  That 
only  shews  that  there  is  a  consideration,  moving  from 
the  plaintiff,  which  there  must  be  to  support  any 
action  of  assumpsit.    In  Goodman  v.  Chase  {c\  where 

(a)  3  Burr.  1886.    See  2  Selw,  N.  P.  856,  note  (8),  9th  ed. 

(b)  4  Bing.  26 i.  (c)  1  ^.     Aid.  297. 

the 
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1837.      the  promise  was  held  not  to  be  within  the  statute, 

the  original  debt  was  entirely  discharged.]     In  the 

against  present  case  it  is  not  clear  that,  at  the  time  of  the 
Gell. 

promise,  any  person  was  indebted  for  the  plaintifF*s 
costs  and  charges ;  for,  according  to  some  authorities, 
an  attorney,  having  commenced  a  suit,  cannot  (in  the 
absence  of  a  special  agreement)  cease  prosecuting  it, 
and  call  upon  the  client  for  costs  (a).  It  is  not  neces- 
sary, in  assumpsit,  that  the  whole  consideration  for  the 
promise  should  have  moved  from  the  plaintiff.  The 
agreement  here  was  a  sufficient  consideration ;  and  there 
is  nothing  in  the  declaration  to  shew  that  the  defendant's 
promise  was  to  pay  the  debt  of  another  [b],  \_Little' 
dale  J,  Buxton  and  his  wife  had  commenced  a  chan- 
cery suit,  and  agreed  to  give  it  up ;  but  their  attorney, 
the  present  plaintiff,  objected,  unless  his  costs  were 
paid.  Then,  instead  of  going  through  the  process  of 
the  defendant  in  chancery  paying  costs  to  the  plaintiffs, 
and  the  costs  being  handed  over  by  them  to  the  attorney, 
it  is  arranged  that  the  defendant  shall  pay  them  to  the 
attorney  at  once.  That  is  the  whole.  If  the  defendant 
had  paid  the  costs  to  the  plaintiffs  in  chancery,  they 
would  have  handed  over  the  identical  sum  to  the  plain- 
tiff here.]  In  Lilly  v.  Hays  {c)  the  defendant  had  en- 
gaged to  pay  over  to  the  plaintiff  a  sum  of  money  due 
to  the  plaintiff  from  a  third  person,  and  coming  to  the 

{a)  See  the  authorities  cited  on  this  subject,  in  1  Tidd,  86,  9th  ed,,  and 
1  Chitty's  Archhold,  (6th  ed, )  64,  65. 

(6)  Patteson  J.  mentioned  Taylor  v.  JVatson,  4  Mann.  ^  R.  259.  j  but, 
on  referring  to  the  case,  he  observed,  that  the  question  as  to  the  operation 
of  the  statute  on  a  promise  to  pay  the  debt  of  another  did  not  arise,  and 
could  not,  even  if  the  case  ad  been  subsequent  to  the  new  rules,  th  g 
argument  taking  place  on  demurrer    to  the  declaration. 

(c)  5A,^E.  548. 

han  ds 
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hands  of  the  defendant;  and  the  alleged  want  of  a 
consideration  moving  from  the  plaintiff  was  held  to 
be  no  answer.  [Lord  Denman  C.  J.  That  was  under 
pecuhar  circumstances;  the  defendant  had  consented 
to  hold  for  the  plaintiff's  benefit.]  The  present  case 
does  not  differ  in  principle.  If  the  defendant  had 
promised  Buxton  and  his  wife  the  amount  of  costs,  in 
consideration  of  their  discontinuing,  that  promise  would 
have  been  good.  What  difference  does  it  make,  that 
he  becomes  party  to  an  agreement  for  his  paying  the 
sum  to  the  person  ultimately  entitled  ?  And  that  agree- 
ment on  his  part  is  much  the  same  as  the  consent, 
in  hilly  v.  Hays  (a),  to  hold  for  the  party  who  was 
ultimately  to  receive. 

Piatt,  contra.  Where  the  principal  debtor  continues 
liable,  a  promise  by  a  third  party  to  discharge  his  debt 
is  a  promise  to  pay  the  debt  of  another.  If  the  client 
here  had  been  released,  the  case  would  in  some  degree 
have  resembled  Williams  v.  Leper  {h).  The  result  of 
the  present  transaction  is  that  the  defendant,  who  ought 
to  pay  Buxton  30/.,  undertakes,  with  Buxton^s  consent, 
to  pay  the  plaintiff  that  sum.  But  it  does  not  cease  to 
be  the  debt  of  Buxton  his  liability  remains,  though  the 
defendant  becomes  guarantee.  (He  was  then  stopped 
by  the  Court.) 

Lord  Denman  C.  J.  I  doubt  if  any  consideration 
is  shewn  for  this  promise.  I  cannot  see  what  the  plain- 
tiff gives  up,  or  what  the  defendant  gains.  The  client 
remains  liable,  and  the  defendant's  situation  is  not  bet- 


569 
1837. 


TOMONSON 

against 
Gell. 


(a)  5A.^E.  548. 


(6)  3  Bui^,  1886. 
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tered.  At  all  events  this  was  the  debt  of  another  per- 
son, unliquidated  in  amount.  The  event  of  the  suit 
was  uncertain ;  the  parties  made  it  up,  one  agreeing  to 
pay  the  other's  attorney.  The  transaction  was  neither 
more  nor  less  than  the  defendant  undertaking  to  pay 
the  bill  of  costs  which  the  plaintiff  in  chancery  owed  to 
the  plaintiff  in  this  suit.  The  want  of  a  promise  in 
writing,  therefore,  was  a  good  defence. 

LiTTLEDALE  J.  The  parties  to  the  chancery  suit 
agreed  that  it  should  be  put  an  end  to,  the  defendant  pay- 
ing the  costs  of  the  plaintiff  in  equity.  If  the  plaintiff 
there  had  brought  an  action  against  the  defendant  for 
the  amount  of  costs,  this  agreement  would  have  been  a 
valid  consideration.  But  here  the  attorney  becomes  a 
party  concerned,  and  enters  into  the  agreement  by  which 
the  defendant  is  to  pay  the  costs ;  but,  instead  of  paying 
them  to  Buxton^  the  plaintiff  in  equity,  he  is  to  hand 
them  over  to  the  attorney.  Upon  general  rules  this 
appears  to  be  an  undertaking  to  pay  the  debt  of  another. 
Buxton  was  the  party  on  whom  the  attorney's  claim 
was  ;  the  defendant's  undertaking  to  discharge  that 
claim  is  a  guarantee  for  the  debt  of  another,  though  the 
case  differs  from  the  common  one  in  which  the  defend- 
ant comes  in  as  a  stranger  to  both  parties. 

Patteson  J.  This  case  turns  entirely  upon  the  Sta- 
tute of  Frauds.  It  is  clear  that  the  debt  was  originally 
that  of  a  third  person.  The  attorney  could  not  have 
sued  the  defendant  in  chancery  for  his  costs.  He  would 
be  entitled  to  deduct  the  amount  at  last  from  what 
might  be  recovered  against  the  defendant,  but  only  as  a 
debt  from  his  own  client.    There  is  nothing  to  shew 
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that  this  state  of  things  did  not  continue  at  the  time  of 
the  promise,  or  that  the  attorney  gave  up  his  client,  and 
accepted  the  defendant,  as  paymaster,  supposing  that 
that  would  have  made  out  the  present  case  for  the  plain- 
tiff. It  is  said,  however,  that  a  new  consideration  arose 
from  the  discontinuance  of  the  suit.  I  do  not  think 
it  is  a  new  one.  The  cases  on  that  point  have  been 
where  something  has  been  given  up  by  the  plaintiff  and 
acquired  by  the  party  making  the  promise ;  as  the  se- 
curity of  goods  for  a  debt.  Goodman  v.  Chase  (a)  was 
decided  expressly  on  the  ground  that,  by  the  discharge 
of  the  original  debtor  out  of  custody,  the  debt  was  gone, 
and  consequently  the  promise  could  not  be  to  pay  the 
debt  of  another. 

Coleridge  J.  On  the  question  of  consideration  it 
is  unnecessary  to  say  any  thing.  The  only  point  which 
struck  me  during  the  argument  was,  that  there  existed 
no  debt  payable  to  the  plaintiff,  but  for  this  agreement. 
But  the  declaration  alleges  that  the  plaintiff  had  been 
retained  as  attorney  for  Buxton  and  his  wife,  and  that 
there  were  costs  due  to  him.  There  was  therefore  a 
debt  at  the  time  of  the  promise :  and  it  was  not  dis- 
charged ;  for  the  declaration  clearly  shews  that  it  was 
still  subsisting. 

Judgment  for  the  defendant. 

■  (a)  1  jB,  ^  Aid.  297. 
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Aptufeth,      Stannard  againsf  Forbes  and  Wife,  Executor 

and  Executrix  of  Lock. 

Declaration,  in  ^QVENANT.    Oil  the  trial  of  this  cause  at  the 

covenant,  stated  \y 

that  c,  by  in-         Middlesex  sitting^s  in  Michaelmas  term,  1834?,  a  ver- 

denture,  de-  ^  ^  ' 

mised  premises  dict  was  taken  for  the  plaintiff,  subject  to  the  opinion 

to  i.,  for  the  .  . 

term  of  eleven   of  this  Court  on  the  following  case. 

years  if  C. 

should  so  long  live,  at  a  rent  payable  to  C,  which  L.  covenanted  to  pay ;  that  L.  entered,  and 
was  possessed  for  the  term  ;  that  afterwards  L. ,  by  indenture  between  himself  and  plain- 
tiff, reciting  that  C.  had  demised  to  him  L.  for  eleven  years  (not  stating  it  to  be  deter- 
minable on  C.'s  death),  did  grant,  bargain,  sell,  assign,  transfer,  and  set  over  to  plaintiff, 
habendum  for  the  residue  of  the  said  term  of  eleven  years,  subject  to  i.'s  covenants  in  the 
indenture  between  C.  and  L.  ;  and  that  L.  covenanted  to  plaintiff  that,  notwithstandiiig 
any  act  hy  him  done  or  knowingly  suffered  or  omitted,  the  recited  lease  was,  at  the  time 
of  sealing,  &c.,  the  indenture  between  plaintiff  and  L.,  a  good,  valid,  and  effectual  lease, 
and  that  the  same,  and  the  term  of  eleven  years  therein  expressed,  were  respectively  in  full  effect, 
and  in  no  wise  forfeited,  surrendered,  assigned,  determined,  or  otherwise  become  void  or  void- 
able, or  prejudicially  affected,  in  any  manner  howsoever,' than  by  effluxion  of  time,  and  that 
the  rents,  &c.,  had  been  paid,  and  the  tenant's  covenants  performed,  and  also  that,^r  and 
notwithstanding  any  such  act,  &c.,  L.  had  in  himself  full  power  to  bargain,  &c.,  for  the 
residue  unexpired  by  effluxion  of  time  in  the  said  term  of  eleven  years ;  with  covenants 
for  quiet  enjoyment  during  the  residue  of  the  said  term  without  disturbance,  &c. ,  by  L., 
or  any  one  rightfully  claiming  through  him,  and  that  indemnified  by  i.  against  all  assign- 
ments, charges,  &c.,  by  L.,  except  the  rent  reserved,  and  the  tenant's  covenants  contained 
in  the  indenture  between  C.  and  L. ;  and  with  a  covenant  for  further  assurance  by  L,,  and 
all  lawfully  claiming  under  him.  The  declaration  then  alleged  that  plaintiff  afterwards 
(during  the  residue  of  the  eleven  years)  assigned  to  J.,  and  covenanted  that  the  indenture 
between  C.  and  L.  then  was  and  continued  a  good  and  subsisting  lease,  and  not  surren- 
dered, forfeited,  or  become  void  or  voidable,  in  any  manner  howsoever,  and  that  plaintiff 
then  had  good  right  to  grant,  &c.  Averment  that,  before  the  making  of  the  indenture 
between  L.  and  plaintiff,  C.  died,  whereby  the  lease  to  L.  ceased,  and  that  G.,  who  became 
thereon  entitled,  evicted  J.,  whereon  J",  sued  plaintiff  in  covenant,  and  recovered  damages  and 
costs.  Averment,  that  L.,  before  making  the  indenture  between  L.  and  plaintiff,  had,  and 
the  plaintiff  had  not  before  then,  knowledge  of  C.'s  death.  Breach,  that  the  indenture 
between  C.  and  L.  was  not,  at  the  time  of  the  sealing,  &c.,  the  indenture  between  L.  and 
plaintiff,  good  and  valid,  and  that  the  same  and  the  said  term  therein  were  not  in  full  effect 
and  in  no  wise  forfeited,  Szc,  and  that  i.  had  not  in  himself  full  power,  &c.,  and  that 
plaintiff  did  not,  nor  could,  enjoy,  &c. 

Issues  being  joined  on  the  breaches,  the  above  facts  were  proved ;  and  it  appeared  that, 
after  C.'s  death,  L.  had  paid  rent  to  G. 

Held,  that  plaintiff  could  not  recover  :  for  that, 

1.  X.'s  express  covenants  for  title  were  only  against  the  acts,  &c.,  of  himself  and  those 
claiming  under  him,  and  that  therefore  the  determination  of  the  term  by  the  death  of  C. 
was  not  a  breach  of  the  covenants. 

2.  Nor  the  payment  of  rent  by  L.  to  G.,  i.'s  title  having  previously  expired,  and  there- 
fore no  prejudice  thereto  arising  from  such  payment. 

3.  That  no  absolute  covenant  for  title  could  be  implied  from  the  words  of  grant,  there 
being  an  express  qualified  title. 

The 
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The  declaration  stated  that,  whereas  heretofore,  to 
wit  26th  February,  1825,  by  a  certain  indenture  then 
made  between  George  Scott,  guardian  of  Georgiana  Scott, 
of  the  first  part,  SeanaJi  Stoe  Clement,  of  the  second 
part,  and  John  Lock  (the  testator)  of  the  third  part, 
George  Scott  as  to  one  undivided  moiety  of  the  messuage 
and  premises,  &c.,  thereinafter  mentioned,  &c.,  did 
demise  unto  John  Lock,  and  the  said  S.  S,  Clement  as 
to  the  other  undivided  moiety  thereof  did  also  demise 
unto  J.  Lock,  the  said  messuage,  &c.,  to  hold  one  un- 
divided moiety  thereof,  that  is  to  say  the  moiety  of  the 
said  Georgiana  Scott,  from  25th  December  then  last 
pastj^or  the  term  of  eleven  years,  if  Georgiana  Scott  should 
so  long  live,  at  and  under  a  certain  rent  to  her  payable, 
and  to  hold  the  other  undivided  moiety  for  the  same 
term,  provided  S.  S,  Clement  shoidd  so  long  live,  at  and 
under  a  certain  rent  to  her  payable ;  and  J.  Lock  co- 
venanted, amongst  other  things,  to  pay  the  said  rents, 
&c. ;  by  virtue  of  which  indenture  J.  Lock  entered  into, 
and  was  possessed  of,  the  said  messuage,  &c.,  for  the 
term  therein  mentioned,  and  according  to  the  tenor  and 
effect  thereof ;  and,  after  the  making  of  the  same  inden- 
ture, and  in  the  lifetime  of  J,  Lock,  to  wit  21st  Sep- 
tember, 1826,  by  a  certain  indenture  then  made  between 
J.  Lock  of  the  one  part,  and  the  plaintiff  of  the  other 
part  (profert),  reciting,  amongst  other  things,  that,  in 
and  by  the  said  indenture,  George  Scott  had,  as  to  the 
moiety  of  Georgiana  Scott,  and  S,  S»  Clement  had,  as  to 
the  other  moiety,  demised  and  leased  unto  J.  Lock,  his 
executors,  &c.,  the  premises  in  the  said  indenture  men- 
tioned, to  wit  &c.,  to  hold  the  moiety  of  Georgiana 
Scott  unto  J,  Lock,  his  executors,  &c.,  for  the  term  of 
eleven  years^  from  the  25th  December  then  last  past,  at 
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1837.      and  under  a  certain  yearly  rent  clear  of  all  &c.,  and 
Jtannard        ^^^^        other  moiety,  belonging  to  S»  S.  Clement, 
against     from  the  same  25th  December,  for  the  same  term  of  eleven 

Forbes, 

years,  at  and  under  the  further  yearly  rent  of  25/. ;  and 
also  reciting  that,  by  a  memorandum  of  agreement 
bearing  date  26th  day  of  August  then  last,  between  J. 
Lock  and  the  plaintiff,  J".  Lock  had  agreed  to  sell  unto 
the  plaintiff  the  said  messuage,  &c.,  with  the  appur- 
tenances, demised  by  the  said  indenture,  for  the  residue 
of  the  said  term  of  eleven  years,  together  with  the  good 
will  of  a  certain  trade,  &c.,  and  that  J,  Loch  had  thereby 
further  agreed  to  assign  over  the  said  lease  and  good 
will  to  the  plaintiff ;  J.  Lock,  for  the  considerations  Sec, 
did  then  and  there  grant,  bargain,  sell,  assign,  transfer, 
and  set  over,  unto  the  plaintiff,  his  executors,  &c.,  the  said 
messuage,  &c.,  to  have  and  to  hold  the  said  messuage, 
&c.,  unto  the  plaintiff,  his  executors,  &c.,  from  29th  Sep- 
temher  next  ensuing  the  date,yor  and  during  all  the  rest, 
residue,  and  remainder,  "which  should  be  then  to  come  and 
unexpired,  of  the  said  term  of  eleven  years  therein,  subject 
to  payment  of  the  yearly  rents,  and  performance  of  the 
covenants,  &c.,  in  and  by  the  recited  indenture  of  lease 
reserved  and  contained,  which  from  the  said  29th  ^eip- 
tember  then  next  ensuing,  on  the  tenant,  lessee,  or 
assignee's,  part  and  behalf,  were  or  ought  to  be  paid, 
kept,  &c.  And  J.  Lock,  for  himself,  his  executors, 
&c.,  did,  by  the  last-mentioned  indenture,  covenant, 
promise,  and  declare,  to  and  with  the  plaintiff,  his  ex- 
ecutors, &c.,  that  [a),  for  and  notwithstanding  any  act, 
deed,  matter,  or  thing  whatsoever,  by  him  the  said  J,  Lock 
at  any  time  theretofore  made,  done,  committed,  or  know^ 


(a)  Called  i\\Qjirst  covenant  in  the  argument  and  judgment. 
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ingiT/  occasioned,  suffered,  or  omitted,  to  the  contrary,  the  1837. 
recited  indenture  of  lease  was,  at  the  time  of  the  sealing 
and  delivery  of  the  said  indenture  between  the  plaintiff 
and  J,  Lock,  a  good,  valid,  and  effectual  lease  in  law  and 
in  equity,  of  and  for  the  premises  thereby  demised  ; 
and  (a)  that  the  same,  and  the  term  of  eleven  years  therein 
expressed,  were  respectively  in  full  effect,  and  in  no  wise 
forfeited,  surrendered,  assigned,  determined,  or  otherwise 
become  void  or  voidable,  or  prejudicially  affected,  in  any 
manner  howsoever,  than  by  effluxion  of  time;  and  that 
the  yearly  and  other  rents  in  and  by  the  recited  inden- 
ture of  lease  reserved,  and  also  all  taxes,  &c.,  charged 
upon  the  premises,  or  the  tenant  or  occupier,  had  been, 
and  were,  or  would  be,  paid  and  satisfied,  up  to  29th 
September  then  next,  and  that  the  several  covenants, 
conditions,  and  agreements  therein  contained,  on  the 
part  of  the  tenant  or  lessee  of  the  premises,  had  been 
well  and  truly  performed  and  observed,  down  to  the 
date  of  the  indenture  between  t7.  JLoch  and  the  plain- 
tiff; and  {IS)  also  that,  for  and  notwithstanding  any 
such  act,  &c.,  he  the  said  J.  Lock  had  in  himself  full 
power,  and  lawful  and  absolute  authority,  to  bargain, 
sell,  assign,  transfer,  and  assure  the  said  messuage,  &c., 
unto  the  plaintiff,  his  executors,  &c.,  for  and  during  all 
the  residue  and  remainder,  to  come  and  unexpired  by 
effluxion  of  time,  of  or  in  the  said  term  of  eleven  years, 
according  to  the  true  intent  and  meaning  of  the  same  in- 
denture; and,  further,  that  the  plaintiff,  his  executors, 
&c.,  should  or  lawfully  might,  immediately  after  the  exe- 
cution thereof,  and  from  time  to  time,  &c.,  during  the 
residue  and  remainder,  &c.,  of  the  said  term  of  eleven 

(a)  Called  the  second  covenant  in  the  argument  and  judgment. 
{h)  Called  the  third  covenant  in  the  argument  and  judgment. 

Vol.  VL  Q  n  years, 
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1837.  years,  peaceably  and  quietly  enter,  &c.,  and  have  or  en- 
Stannard    j^^'  ^^'^  during  such  residue,  &c.,  without  any 

against      action,  suit,  eviction,  hindrance,  disturbance,  or  inter- 

loRBES. 

ruption  whatsoever,  of  or  hy  the  said  J.  Lock,  his  ex^ 
ecutors,  Sfc,  or  any  person  or  persons  then  or  thereafter 
rightfully  claiming  or  possessi7ig  any  estate,  right,  title, 
charge,  or  interest  into,  or  out  of,  or  upon,  the  said 
premises,  or  any  part  thereof,  by,  from,  or  in  trust  for  him 
or  them,  or  by  or^  through  his  or  their  acts,  deeds,  defaults, 
means,  consent,  or  privity;  and  that  free  and  clear, 
&c.  (indemnified  by  John  Loclc,  his  executors,  &c.), 
from  and  against  all  former  and  other  assignments, 
estates,  rights,  titles,  trusts,  interests,  charges,  payments, 
and  encumbrances  whatsoever,  which,  at  any  time  there- 
tofore, had  been,  or  which  at  any  time  thereafter  should 
or  might  be,  committed,  created,  or  knowingly  occa- 
sioned or  suffered,  by  him  the  said  J,  LocJc,  or  any  person 
or  persons  then  or  thereafter  claiming  or  possessing  any 
legal  or  equitable  estate,  right,  title,  trust,  or  interest, 
by,  from,  under,  or  in  trust  for  him,  save  and  except 
the  rent,  &c.  (in  the  first  indenture);  and  moreover 
that  J,  LocJc,  his  executors,  &c.,  and  all  and  every 
other  person  or  persons  whosoever,  lawfully  claiming  or 
possessing  any  legal  or  equitable  estate,  &c.,  under 
or  in  trust  for  him  or  them  (covenant  for  further  as- 
surance). The  declaration  then  averred  that,  after  the 
making  of  the  last-mentioned  indenture,  to  wit  19th 
January  1829,  by  indenture  then  made  between  the 
plaintiff  and  one  Robert  James,  the  plaintiff  did  bar- 
gain, sell,  assign,  &c.,  to  James,  his  executors,  &c.,  one 
equal  undivided  moiety  of  and  in  the  same  premises, 
&c.,  for  the  residue  of  the  said  term  therein,  provided 
the  said  Georgiana  Scott  and  the  said  5.  S.  Clement  should 

so 
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mentioned  demise  and  covenants  from  and  by  J.  Lock,  ^ 

*'  Stannard 

did  then  and  there  thereby  covenant  and  agree  with  against 

Forbes. 

Robert  James,  amongst  other  things,  that  the  first-men- 
tioned indenture  of  lease  then  was  and  continued  a  good 
and  subsisting  lease,  and  not  surrendered,  forfeited,  or 
become  void  or  voidable  in  any  manner  howsoever ;  and 
also  that  he,  the  plaintiff,  then  had  good  right  and  abso- 
lute authority  to  grant,  &c.,  such  undivided  moiety  as 
last  aforesaid,  and  also  for  quiet  enjoyment,  &c.  That 
afterwards,  to  wit  16th  August  1829,  by  indenture 
likewise  made  between  the  plaintiff  and  R,  James,  the 
plaintiff  did  bargain,  &c.,  to  James,  his  executors,  &c., 
the  remaining  moiety  of  and  in  the  said  premises,  &c., 
for  the  terms  aforesaid,  respectively  determinable  as 
aforesaid,  and  covenanted  with  him  in  respect  of  the 
last  mentioned  moiety  (as  of  the  former),  that  is  to  say, 
amongst  other  things,  that  the  first  mentioned  lease  was 
then  still  a  valid  and  subsisting  lease,  and  not  forfeited 
nor  rendered  void  or  voidable  in  any  manner  however. 
Averment  that,  before  the  making  of  the  indenture  be- 
tween J,  Lock  and  the  plaintiff,  S.  S,  Clement  died ; 
whereupon,  and  whereby,  the  said  lease  and  demise  to 
the  said  J.  Lock  became  and  was  voidable  and  void, 
and  wholly  ceased,  ended,  and  determined,  as  to  one 
undivided  moiety  of  the  same  messuage,  &c.:  and  there- 
upon and  thereby  George  Scott  became  and  was  entitled 
to  such  moiety  as  last  aforesaid :  and  the  said  G.  Scott 
afterwards,  and  after  the  said  assignments  or  demises  to 
Robert  James,  to  wit  30th  April  1831,  entered  into, 
and  by  due  process  of  law  ejected  and  expelled  R.  James 
from  and  out  of,  the  same  moiety,  and  kept  him  so  ex- 
pelled from  thence  hitherto,  to  the  great  damage  of  R. 

Q  q  2  James  ; 
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1837.  James ;  and  thereupon,  and  by  reason  thereof,  &c. ; 
^  averment  that  R,  James  sued  plaintiff  for  breach  of  the 

Stannard  ^ 

against       covcnants  in  the  indentures  between  plaintiff  and  R. 

FoRB£S. 

JameSi  and  recovered  damages  against  him  for  having 
been  so  ejected,  and  costs;  and  the  plaintiff  also  in- 
curred costs  in  respect  of  the  action,  amounting  &c. 
Averment  that,  before  the  making  of  the  said  indenture 
between  J.  Lock  and  the  plaintiff,  J,  Lock  had  notice  of 
the  death  of  S.  S.  Clement^  but  that  plaintiff  had  no 
notice  thereof  until  after  the  making  of  the  indentures 
between  the  plaintiff  and  James,  And  so  the  plaintiff 
saith  that,  by  reason  of  the  premises,  and  of  the  death  of 
the  said  S.  S,  Clement  as  aforesaid,  the  said  indenture 
between  plaintiff  and  Lock  was  not,  at  the  time  of  the 
sealing  and  delivery  of  the  said  indenture,  a  good,  valid, 
and  effectual  lease ;  and  that  the  same,  and  the  said  term 
therein,  were  not,  nor  was  either  of  them,  in  full  effect 
and  in  no  wise  forfeited,  surrendered,  assigned,  deter- 
mined, or  otherwise  become  void  or  voidable,  or  preju- 
dicially affected,  otherwise  than  by  effluxion  of  time,  in 
manner  and  form  in  the  said  covenant  in  that  behalf  ex- 
pressed; and,  further,  that  J.  Lock  had  not  in  himself 
such  full  power  and  lawful  and  absolute  authority  as  in 
and  by  the  before  mentioned  covenant  in  that  behalf 
was  expressed,  in  manner  and  form  &c. ;  and,  further, 
that  the  plaintiff,  his  executors,  &c.  (like  breaches  of 
covenant  for  quiet  enjoyment),  contrary  to  the  tenor, 
&c.,  of  the  covenants  made  by  John  Ijock, 
Pleas.    First,  Not  Guilty. 

Second,  that  the  said  George  Scott  did  not  enter  into 
the  said  undivided  moieties,  &c.,  in  manner  &c. 

Third,  that,  before  the  making  of  the  said  supposed  in- 
denture between  J.  Lock  and  the  plaintiff,  Lock  had  not 

notice 
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notice  or  knowledge  of  the  death  of  S.  S,  Clement,  in  1837. 
manner  and  form,  &c. 

Stannard 

Fourth,  that  the  plaintiff  has  been,  by  J,  L.,  his  ex-  against 
ecutors,  &c.,  clearly  and  absolutely  acquitted,  exon- 
erated, and  discharged,  or  otherwise,  by  and  at  the 
expense  of  John  Lock,  his  executors,  &c.,  well  and  ef- 
fectually protected,  indemnified,  and  kept  harmless,  from 
and  against  all  former  and  other  assignments,  &c.,  com- 
mitted, created,  &c.,  by  J.  Lock  or  any  person,  &c., 
claiming,  &c.,  by,  from,  under,  or  in  trust  for  him,  &c., 
save  and  except  the  rents,  &c. 

The  case  then  stated  the  facts  of  the  indenture  be- 
tween Scott,  S.  S,  Clement,  and  Lock ;  the  assignment 
by  Lock  to  the  plaintiff;  S,  S.  Clement's  death  on  7th 
of  September  1825,  and  that  the  jury  found  that  Lock 
had  notice  of  her  death  before  September  1826;  the 
plaintiff's  entry  and  assignment  to  James  ;  Jameses  evic- 
tion by  George  Scott  upon  a  title  accruing  on  S.  S.  Cle- 
menfs  death  ;  and  that  George  Scott  received  from  Lock, 
in  April  1826,  50/.,  for  one  year's  rent  due  to  one 
Hardisty  (the  guardian  of  Joseph  Clement,  on  whom  S, 
S.  Clements  moiety  had  devolved)  and  himself,  and  af- 
terwards received  the  rent  of  James,  and  of  Stannard, 
up  to  the  time  of  the  eviction,  of  both  moieties,  as 
reserved  by  the  lease  of  February  1825.  Assets  were 
admitted.  The  amount  of  damages,  if  recoverable,  was 
to  be  referred  to  arbitration. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  recover  in  this  action 
against  the  executors  of  Lock  for  breach  of  covenant  ? 

The  case  was  argued  in  Hilary  term  last 

(a)  January  24th,  1837.    Before  Lord  Denman  C.  J.,  Williams  and 
Coleridge  Js. 

Q  q  S  Kelly, 


iSO  CASES  IN  EASTER  TERM 

1837.         Kelly^  for  the  plaintiff.  It  is  admitted,  on  the  plaintiff's 
Stannard     P^^^j  covenants  except  the  second  are  re- 

against      stricted  to  the  acts  of  Loch  and  those  claiming  under 
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him.  The  fourth  plea  applies  only  to  the  covenant  for 
quiet  enjoyment;  and  the  other  pleas  are  found  for  the 
plaintiff  by  the  case.  The  objection,  therefore,  made  to 
the  plaintiff's  claim  must  be  considered  as  if  this  were  a 
motion  in  arrest  of  judgment.  The  defendants  will  con- 
tend that  the  second  covenant,  as  well  as  the  others,  is 
limited  to  the  acts  of  Lock  and  those  claiming  under  him. 

First,  supposing  that  to  be  so,  the  declaration  and  case 
disclose  a  breach  of  that  covenant  by  Lock.  By  paying 
the  rent  to  Scott,  for  the  moiety  which  he  held  for  a 
term  determinable  on  the  death  of  S,  S.  Clement,  he 
made  himself  his  tenant  for  that  moiety  from  year  to 
year :  so  that,  even  supposing  his  term  in  that  moiety 
to  have  still  existed,  this  was  in  fact  a  surrender.  If, 
therefore,  the  words  at  the  commencement  of  the  first 
covenant  are  to  be  carried  on  to  the  second,  so  that 
Lock  is  to  be  understood  as  covenanting  only  that, 
notwithstanding  any  act  by  him  done  or  knowingly 
suffered,  the  lease  was  good,  and  the  term  in  nowise  for- 
feited, surrendered,  assigned,  determined,  or  otherwise 
become  void,  or  prejudicially  affected,  except  by  effluxion 
of  time,  that  covenant  was  clearly  broken  by  the  sur- 
render of  Lock,  The  defendants  are  estopped  from 
denying  the  truth  of  the  recital  in  the  indenture,  that 
the  term  was  unexpired ;  and  therefore  this,  as  against 
them,  is  the  surrender  of  an  unexpired  term  by  the  act 
of  Lock,  Sir  E.  Sugden,  in  2  Vend,  and  P,  88.  («),  — after 
questioning  Howes  v.  Brushfield  [b),  where  a  covenant 


(a)  9th  ed. 


{h)  3  East,  491, 

for 
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for  quiet  enjoyment  without  interruption  from  the  ven-  1837. 
dor  or  any  claiming  under  him,  or  by  his  or  their  acts,  ^ 

*^  Stannard 

default^  &c.,  was  held  to  be  broken  by  there  being  an  agaimt 

FuRBES. 

arrear  of  quit  rent  due  at  the  time  of  the  conveyance, 
though  it  was  not  shewn  to  have  accrued  while  the 
vendor  held,  —  adds,  "  We  should  be  careful  to  distin- 
guish the  foregoing  case  from  that"  (Lady  Camn  v. 
Pulteney  {a) )  "  where  the  lessor,  reciting  that  he  was 
seised  of  an  estate  of  freehold  and  inheritance  in  the  estate^ 
covenanted  for  quiet  enjoyment  against  himself,  his  heirs, 
&c.  or  any  other  person  or  persons  lawfully  claiming  by, 
from  or  under  him,  &c.  or  by  or  through  his,  their  or 
any  of  their  acts,  means,  default  or  procurement.  The 
lessees  were  evicted  by  the  remainder-man  under  a 
settlement,  and  it  appeared  that  the  lessor  could  have 
obtained  the  fee-simple  by  suffering  a  recovery.  Lord 
Bosslyn  considered  it  to  be  clear,  that  on  eviction  by 
any  person  claiming  paramount  to  the  lessor,  they  must, 
upon  that  eviction,  have  under  the  covenant  in  the 
leases  satisfaction  from  his  assets.  The  ground  of  this 
opinion  must  have  been,  that  the  eviction  was  owing  to 
the  default  of  the  lessor,  in  not  suffering  a  recovery. 
He  assumed  to  be  tenant  in  fee,  and  the  nature  of  his 
title  rested  in  his  own  breast;  whether  the  default  arose 
from  fraud  or  negligence  was  to  the  lessees  immaterial." 
In  that  case,  as  here,  the  assumption  of  title  in  the 
recital  was  inconsistent  with  the  knowledge  of  the  ven- 
dor: the  act,  here,  of  surrender  is  stronger  than  the 
default  there. 

Secondly,  the  covenant  for  title  is  not  restricted  to 
the  acts  of  John  Lock  and  those  claiming  under  him. 

(a)  2  Ves.  jun.  544. 


Q  q  4 
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In  the  first  place,  there  is  always  an  unqualified  war- 
ranty of  title  implied  in  such  words  as  grant,  assign,  &c. 
It  is  true  that  an  implied  covenant  as  to  any  particular 
matter  is  qualified  by  express  covenants  as  to  the  same 
matter.  But  the  implied  covenant  for  title  will  not  be 
merged  in  an  express  covenant  against  the  vendor's  own 
acts  only.  In  Co,  Lit,  384  a.,  it  is  said  "  dedi  is  a 
warranty  in  law;"  and  "  dedi  doth  import  a  warranty 
in  law,  albeit  there  be  an  express  warranty  in  the  deed. 
For  if  a  man  make  a  feoffment  by  dedi,  and  in  the  deed 
doth  warrant  the  land  against  J.  S,  and  his  heirs,  yet 
dedi  is  a  general  warranty  during  the  life  of  the  feoffor." 
Here  the  words  grant,  and  assign,  in  a  deed  transferring 
a  lease,  constitute  a  covenant  in  law  as  much  as  the  word 
dedi,  in  a  feoffment.  In  2  Sugden^s  Vend,  and  P,  92.  (a), 
there  is  the  following  comment  on  Johnson  v.  Procter  (b). 
Where  A  and  B  were  joint-tenants  for  years  of  a 
mill,  A  assigned  all  his  interest  to  C,  without  the  assent 
of  B,  and  died.  B  afterwards,  by  indenture  reciting 
the  lease,  and  that  it  came  to  him  by  survivorship, 
gra.nted  the  residue  of  the  term  to  J S,  and  covenanted 
for  quiet  enjoyment  of  it  notwithstanding  any  act  done 
by  him.  B  also  gave  the  purchaser  a  bond  conditional 
to  perform  the  covenants,  grants,  articles  and  agree- 
ments in  the  assignment;  and  the  purchaser  having 
been  evicted  by  C  of  the  moiety  assigned  to  him, 
brought  an  action  on  the  bond,  and  obtained  judgment. 
Lord  Eldon  (c)  seemed  to  consider  the  judgment  as 
having  turned  on  the  recital,  and  that  the  recital  itself 

(a)  9th  ed. 

(b)  In  error  (K.  B.),  Yelv.  175.  S.  C.  Cro.  Jac.  233.  1  Bulst.  2. 
2  Brownl.  212.    Proctor  v.  Johnson,  in  C.  P.,  Cro,  Eliz.  809. 

(c)  In  Browning  v.  Wright,  2  Bos.  §•  Pull,  25.  See  Seddon  v.  Senate, 
13  East,  63. 

amounted 
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amounted  to  a  warranty.  But  the  ground  of  the  deci-  7  837. 
sion  appears  to  be,  that  the  word  grant  in  the  assign-  ^^^^^^^ 
ment  amounted  to  a  warranty  of  the  title,  and  was  not  agamu 
qualified  by  the  ensuing  particular  covenant,  because 
the  grant  was  of  the  whole  estate,  as  appeared  from  the 
recital,  and  was  defective  from  the  first  as  to  a  moiety, 
and  the  condition  of  the  bond  was  to  perform  all  grants, 
&c."  This  case,  as  explained,  applies  precisely  to  the 
present  question.  But,  further,  the  express  covenant  is 
not  restricted.  Formerly  the  rule  was,  as  put  in  Gains- 
ford  V.  Griffith  {a),  that,  if  words  restricting  the  cove- 
nant to  the  acts  of  the  covenantor,  &c.,  occur  in  the 
beginning  of  the  first  sentence,  or  at  the  end  of  the  last, 
the  whole  are  construed  restrictively ;  but  that,  if  the 
words  be  placed  in  the  middle  of  one  or  two  sentences, 
then  the  restriction  shall  not  apply  to  the  whole.  But 
the  modern  principle  is  to  look  at  the  whole  deed,  and 
collect  the  meaning  of  the  parties  (b).  Then,  here,  did 
Lock,  when  he  recited  that  he  had  a  term  determinable 
on  the  death  of  S,  S.  Clement,  and  that  this  term  was  in 
full  effect,  and  in  nowise  determined  otherwise  than  by 
effluxion  of  time,  mean  the  same  as  if  he  had  added 
"  or  than,  by  the  death  of  S,  S.  Clement,^*  It  is  not  as 
if  the  defect  had  been  caused  by  the  act  of  another,  or 
by  title  paramount  to  that  of  the  original  lessor:  the 
defect  arises  from  an  event  contemplated  in  the  very 
lease  under  which  Lock  took  title,  and  which  he  pro- 
fessed to  assign.  The  event  had  taken  place  within 
Lock's  knowledge;  that  is  precisely  the  sort  of  defect 
which  the  parties  meant  to  covenant  against.  The 

(a)  1  Saund.  60  a. 

{b)  See  note  [i]  to  Gainsford  v.  Griffith,  1  Wins.  Saund,  60,  and  note 
{\)ih.60a. 

words 
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plicable  to  an  act       Lock :  therefore  the  covenant, 

Stannard 

against      froHi  which  these  words  constitute  an  exception,  cannot 

Forbes.  •       i      t  t> 

have  been  meant  to  be  so  restricted.  In  Barton  v.  Fitz- 
gerald{a)  it  was  held  that,  in  consequence  of  the  un- 
qualified recital  of  title,  the  covenant  for  title  could  net 
be  held  to  be  qualified  by  its  being  accompanied  by  co- 
venants restricted  to  the  acts  of  the  party  conveying. 
The  present  case  very  nearly  resembles  that,  but  is 
stronger  in  this  respect,  that  here  the  party  conveying 
knew  that  the  lease  was  actually  determined  at  the  time 
of  the  conveyance.  In  Smith  v.  Compton  [b)  a  covenant 
for  title,  unqualified  in  itself,  was  held  not  to  be  qualified 
by  other  covenants  being  restricted  to  the  acts  of  the 
party  conveying;  and  there  the  Court  refused  to  be 
bound  by  the  authority  of  Milner  v.  Horton  {c);  Howell  v. 
Richards  (d)  is  to  the  same  effect.  Browning  v.  Wright  (e) 
may  be  urged  as  an  authority  the  other  way :  but  there 
the  estate  conveyed  was  a  fee ;  whereas  this  is  a  lease- 
hold: and,  in  the  case  of  a  fee,  conveyancers  require 
the  original  title  itself  to  be  strictly  proved,  whereas,  on 
the  assignment  of  a  lease,  it  is  often  necessary  to  trust  to 
the  recitals,  the  whole  of  the  original  title  not  being 
before  the  parties. 

Hoggins  contra.  Browning  v.  Wright  (e)  cannot  be 
distinguished  from  the  present  case:  the  party  here 
taking  the  conveyance  had  as  full  opportunity  of 
examining  the  title  of  the  assignor  to  the  term  as  a  party 
purchasing  a  fee  has  of  examining  the  whole  title. 

(a)  15  East,  530.  (6)  3  JB.  ^  Ad,  189. 

(c)  M'Ckl.  647.  {d)  1 1  East,  633. 

(<?)  2B.^P,  13. 

Browning 
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Browning  v.  Wright  (a)  is  in  accordance  with  Woodhouse  1837. 
V.  JenJcins  (b).  which  is  cited  in  2  Sugden^s  Vend,  Sf  P,  ^ 

^  °  Stannard 

.89  (c),  and  in  which  Tindal  C.  J.,  in  remarking  upon 
Lady  Cavan  v.  Pidteney  {d),  pointed  out  the  distinction 
to  be  that  the  party  conveying  had  no  means  of  perfect- 
ing the  title,  and  therefore  was  guihy  of  no  default. 
Most  of  the  cases  adduced,  on  the  other  side,  are  cited 
in  2  Sugden^s  Vend,  P,  p.  85-100  (c):  and  in  many 
of  them  the  distinction  last  mentioned  will  be  found  to 
apply.  Lord  Alvanley's  judgment  in  Hesse  v.  Steven- 
son (e\  referred  to  in  2  Sugden^s  Vend,  Sc  P.  88.  (c), 
shews  that  covenants  will  not  be  the  less  liable  to  re- 
striction from  being  coupled  by  the  language  of  the  deed 
with  others  containing  no  limitation,  if  the  intention  to 
restrict  be  clear.  In  Browning  v.  Wright  (a)  Lord 
Eldon  explains  Johnson  v.  Procter  {g)  on  the  ground 
that  the  recital  was  of  an  absolute  title  in  the  premises, 
which  amounted  to  a  warranty:  and  Barton  y,  Fitz- 
gerald (Ji)  proceeded  on  the  same  ground.  But  here 
the  recital  is  true :  the  complaint  is  that  a  distinct  event, 
compatible  with  the  recital,  but  not  mentioned,  has  oc- 
curred. Gainsford  v.  Griffith  {i)  is  classed  by  Sir  E, 
Sugden  (Ic)  among  the  cases  where  the  first  covenant, 
being  general,  is  not  restrained  by  a  subsequent  limited 
covenant.  That  rule,  therefore,  is  not  obsolete.  Here 
the  covenant  relied  upon  by  the  plaintiff  as  unlimited, 
if  it  can  be  at  all  considered  a  distinct  covenant  from 

(a)  2  5.  ^  P.  13.  (6)  9Mng.  431. 

(c)  Note  (g),  9th  ed.  {d)  2  Ves.  jun.  544. 

{e)  3B.  4;  P.  565. 

(g)  In  error  (K.  B.),  Yelv.  175.    S.  C.  Cro.  Jac.  233.    1  Bulstr.  2. 
2  Broivnl.  212.    Proctor  v.  Johnson,  in  C.  P.,  Cro.  Eliz.  809. 
{h)  \5  East,  530.  (J)  lSaund,58g. 

{k)  2  Vend.  ^  P.  98. 

the 
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the  limited  one,  at  any  rate  follows  it  immediately ;  and 
the  whole  bod}'^  of  covenants  is  connected  together. 
The  covenant  by  the  plaintiff  to  James,  as  set  out  in 
the  declaration,  differs  from  that  by  the  defendant  to  the 
plaintiff. 

Kelly  in  reply.  The  covenant  from  the  plaintiff  to 
James  affects  only  the  question  of  damages,  the  amount 
of  which  is  referred.  It  is  impossible  to  connect  all  the 
covenants  together:  for  instance,  the  defendant's  covenant 
that  the  rents  are  paid  would  be  nonsensical  if  connected 
with  the  restriction  as  to  his  own  acts.  Now  that  cove- 
nant immediately  follows  the  one  in  question,  and  is  in* 
troduced  by  the  same  words  "  and  that."  In  this  respect 
the  case  resembles  Hughes  v.  Bennet  {a).  The  only 
construction  which  can  make  the  covenants  here  rational 
is  to  read  them  separately,  treating  the  covenant  in 
question,  which  contains  the  exceptions  as  to  effluxion 
of  time,  and  the  covenant  that  the  rents  are  paid,  as  un- 
qualified. It  is  argued  that  the  recitals  in  Johnson  v. 
Procter  {h)  and  Barton  v.  Fitzgerald  {c),  warranted  an 
absolute  title,  which  did  not  exist,  whereas  here  there  is 
only  an  omission.  But  the  omission  here  renders  the 
title  set  out  good  on  the  face  of  the  deed :  the  cases 
therefore  cannot  be  distinguished. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  now  delivered  the  judgment  of 
the  Court. 

(a)  Cro.  Car.  495.    S.  C.  Wm.  Jones,  403. 

{h)  In  error  (K.  B.),  Yelv,  175.    S.  C.  Cro.  Jac.  233.     1  Buht.  2. 
2  Brownl.  212.    Proctor  v.  Johnson,  in  C.  P.,  Cro.  Eliz.  809. 
(c)  15  East,  530. 
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After  stating  the  facts  as  they  appeared  in  the  declar-  1837. 
ation,  his  Lordship  proceeded  as  follows.  „ 

^  *■  Stannard 

The  first  question  was,  whether  the  covenant  was  against 

Forbes. 

restricted  to  the  acts  of  Lock  and  those  claiming  under 
him.  It  has  long  been  established  that,  where,  in  a  con- 
veyance, express  covenants  for  warranty  are  introduced, 
none  can  be  implied  from  the  general  words  of  con- 
veyance;  and  that  the  Court  has  no  other  duty  to 
discharge  than  that  of  correctly  construing  the  language 
employed.    In  performing  this  task,  on  any  particular 
occasion,  we  are  not  likely  to  derive  much  assistance  from 
the  former  decisions  that  may  be  cited,  as  every  instrument 
varies  in  some  respects  from  all  others,  and  must  be 
interpreted  according  to  its  own  language.    It  should 
seem  that  the  true  grammatical  sense  of  the  words 
employed,  when  that  can  be  ascertained,  must  prevail ; 
and  no  case  can  be  quoted  in  which  our  courts  have 
thought  themselves  at  liberty  to  act  in  direct  contraven- 
tion of  it.    Such   a  course   might  indeed  become 
necessary;  for  a  deed  may  contain  repugnant  clauses: 
where  these  occur,  the  authorities  fully  warrant  us  in 
comparing  the  clause  under  immediate  consideration  with 
all  which  precedes  and  follows  it,  even  though  not 
forming  parts  of  the  same  sentence,  and  with  the  nature 
of  the  obligations  entered  into,  for  the  purpose  of  dis- 
covering and  effectuating  the  intention  really  expressed 
by  the  parties.    But,  when  we  examine  the  covenant 
said  to  have  been  broken  by  Lock  by  conveying  the 
term  after  his  title  had  determined,  and  find  it  insepar- 
ably connected  with  the  preceding  words,  we  do  not  feel 
the  least  difficulty  as  to  the  grammatical  meaning ;  and 
that  appears,  on  examination,  to  be  conformable  to  the 

general 
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general  intention  of  the  testator  who  entered  into  the 
covenant. 

All  the  covenants  but  the  second  are  admitted  to  be 
restricted:  the  second  is  in  these  terms.  [His  Lordship 
then  read  the  second  covenant.]  But  the  whole  series 
of  covenants  is  introduced  by  qualifying  words,  which  (we 
cannot  doubt)  run  through  both  clauses  of  the  sentence. 
The  effect  is,  "  I  covenant  that,  for  and  notwithstanding 
any  act  of  mine,  I  have  a  right  to  convey  the  term,  and 
that  the  term  is  neither  forfeited,  surrendered,  nor  in 
anywise  impaired,  except  hy  effluxion  qftime,^* 

It  was  acutely  remarked  that  these  last  words  ren- 
dered the  restriction  nonsensical,  as  effluxion  of  time 
could  have  been  no  act  of  the  covenantor.  They  are 
indeed  unnecessary  ;  but  from  that  quality  in  legal 
documents  too  strong  inferences  cannot  be  safely 
drawn.  On  the  other  hand,  the  absurdity  of  guarding 
himself  from  covenanting  against  any  acts  but  his  own, 
and  in  the  same  breath  covenanting  that  the  term  was 
not  affected  by  the  acts  of  any  person  whatever,  is 
glaring,  and  is  rendered  still  more  so  by  his  repetition 
of  the  qualifying  words  after  the  succeeding  covenant, 
which  relates  to  the  fact  of  clearing  up  arrears,  &c.,  a 
fact  with  which  his  predecessors  could  have  no  concern. 
The  same  words  are  carefully  incorporated  in  the  resi- 
due of  his  covenants.  The  covenants  in  truth  form  one 
sentence,  the  first  clause  of  which  is  restricted  to  the 
acts  of  the  covenantor ;  the  second  omits  to  repeat  the 
restriction ;  but  the  third  refers  to  it  by  the  expression 
"  for  and  notwithstanding  any  such  act,  &c."  If  both 
parties  had  attentively  scanned  the  language  of  the  deed 
before  completing  the  assignment,  neither  could  have 

believed 
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believed  the  covenant  to  include  any  others  than  the  1837. 
testator  and  those  claiming  under  him. 

Stanxard 

We  feel  it  unnecessary  to  travel  through  the  cases :  against 
that     Browning  \,  Wright  (a)  may  however  be  referred 
to,  as  fully  warranting  the  principle  on  which  we  act, 
and  closely  resembling  the  present  case  in  the  form  of 
the  covenant. 

A  second  point  was  attempted  to  be  raised  from  an 
additional  fact  in  the  case ;  viz.,  that,  supposing  the 
construction  above  stated  to  be  right,  there  was  still  a 
breach  of  covenant  by  Lock,  in  paying  rent  to  his  lessor 
after  knowledge  that  one  of  the  lives  had  fallen.  This 
act,  it  was  said,  would  have  the  effect  of  converting  his 
term  into  a  tenancy  from  year  to  year,  if  done  while  the 
life  continued,  and  could  have  no  less,  after  the  life 
had  dropped.  But,  granting  these  premises  for  the 
sake  of  the  argument,  we  think  the  conclusion  does  not 
follow,  for  the  simple  reason  that  the  payment  of  rent 
made  no  difference  whatever  in  Lock^s  interest  which 
had  previously  expired.  What  he  did  was  wholly  in- 
operative, and  could  not  therefore  be  a  breach  of  his 
covenant. 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff* 
is  not  entitled  to  recover ;  and  our  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant. 


(a)  §•  p.  13. 
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Wednesday,  The  KiNG  agahist  Hayward. 

^pril  2oth.  O 

Under  Stat.  TNDICTMENT  against  the  High  Constable  of  the 
s.  1.,  a  borough       hundred  of  Hartsmere,  Suffolk,  for  not  obeying  a 

cannot  claim 

exemption  from  warrant  of  quarter  sessions,  requiring  him  to  issue  his 

county  rate  as  ,  .  i     n  •  i 

situate  within  a  Warrant  to  the  overseers  ot  the  parish  of  Lye  m  the  same 

**  having  a  county,  to  levy,  collect,  and  pay  to  him  20/.,  for  the  pur- 

dictTon;'"'on'"  P^^^^  county-rate.    Plea,  Not  Guilty.    On  the 

the  ground  that  trial  at  the  Suffolk  summer  assizes,  1829,  a  verdict  was 

such  borough 

has,  by  charter,  found  for  the  Crown,  subject  to  the  opinion  of  this  court 

justices  of  the 

peace,  coroners,  on  the  following  case. 

a  court  of 

record  for  civil  The  borough  of  Eye  is  locally  situate  within  the  hun- 

priscfri  oHts*  dred  of  Hartsmere,  Suffolk,  under  the  government  of  the 

dees  not  having  bailiffs,  burgesscs  and  commonalty  of  the  town  and 

Sronfo^fi^  ^y^^  ^^^"g  ^  corporation  by  prescription, 

the^charter  ^  ^  charter  of  1 7  EUz.,  reciting  by  inspeximus  many 

containing  no  former  charters,  and  among  them  a  charter  of  John,  and 

non-intromit- 

tant  clause;      by  which  all  former  grants  and  charters,  privileges, 

and  the  county  ,  .  .  n         i  - 

justices  having,  exemptions  and  immunities  were  confirmed,  it  was  re- 

corami'tted^pri-  cited  as  follows.    "  Whereas  the  men  of  Heya,  other- 

countVgaoTfor  ^'^^  ^J^^>  county  of  Suffolk,  from  time  beyond  the 

wTthirthe°bo  "^^"loi'y  of  man,  have  peaceably  had,  held,  and  enjoyed 

rough;  and  the  (Jivers  jurisdictions,  liberties,  franchises,  acquittals  and 

maintenance  of       ^  ^ 

such  pri-         privileges,  and  divers  other  customs,  liberties,  immu- 

soners,  and  the      .  .  . 

expences  of  the  nities,  exemptions  and  jurisdictions,  as  well  by  pre- 

prosecutions  .     .  ,         ,  r»  t 

(except  in  one  scription  as  ou  accoujit  and  under  pretence  or  divers 
in^beer?'borne  charters,  grants  and  confirmations,  by  our  progenitors, 

by  the  county. 

The  Court  will  not  presume  an  exemption  of  such  borough  from  county  rate  by  im- 
memorial prescription,  or  a  lost  grant,  on  the  ground  that  the  borough  has  never  yet  paid 
county  rate,  and  has  always  maintained  its  own  bridges  and  gaol,  and  borne  the  expenses 
of  inquisitions  held  by  its  coroners. 

kings," 
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kings,"  &c.,  to  the  men  of  Heya^  &c.,  made  and  by  us  1837. 
confirmed.    The  charter  then  provided  that  the  bailiffs  rpJ^J"^^ 
of  the  said  town  and  borough,  from  time  to  time,  should  agaimt 

Hayward. 

nominate  and  appoint  two  Serjeants  at  mace,  who  should 
make  proclamations,  arrests,  executions,  and  all  other 
the  same  and  like  matters  within  the  aforesaid  town 
and  borough  of  Bye  and  their  precincts  and  liberties  to 
be  done  and  performed  and  executed,  which  any  Ser- 
jeant at  mace  in  London  does  or  can  do ;  and  that  the 
bailiffs  for  the  preceding  year  should  be  the  coroners 
within  the  town  and  borough  aforesaid,  &c.  And  that  the 
bailiffs  for  the  time  being  should  be  justices  of  the  peace 
within  the  said  town  and  borough,  and  should  have, 
enjoy,  and  exercise  within  the  said  town  and  borough 
ail  and  singular  the  things  which  belong  to  and  concern 
justices  of  the  peace,  in  as  ample  manner  and  form  as 
any  other  justices  of  the  peace  in  any  way  can,  or  are 
accustomed  or  ought.  Also,  that  a  court  of  record 
should  be  held  on  certain  days  before  the  bailiffs  for  the 
time  being,  or  either  of  them,  and  that  the  bailiffs  for  the 
time  being  should  have  full  power  and  authority  to  hear 
and  determine  in  the  said  court  by  plaint  in  the  same 
concerning  all  and  all  manner  of  debts,  accounts,  cove- 
nants, contracts,  trespasses  with  force  and  arms  or  other- 
wise, deceits,  and  other  matters  and  actions  or  plaints, 
as  well  personal  as  mixed,  whatsoever,  arising  or  hap- 
pening in  what  manner  soever  within  the  aforesaid  town 
and  borough ;  and  the  charter  provided  mesne  process 
and  process  of  execution  against  defendants  in  that  court. 
The  charter  further  provided  that  no  person  then  being, 
or  who  should  be,  an  inhabitant  of  the  town  and  borough, 
should,  while  so  inhabiting,  &c.,  be  put  or  impannelled 
on  any  assizes,  juries,  inquisitions,  attaints,  or  recogni- 
VoL.  VI.  R  r  zancesj 
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1837.  zances,  &c.  It  was  further  granted  to  the  said  bailiffs, 
The  King  ^urgesses  aiid  commonalty,  and  their  successors  for 
against  gygj,  ^nc.  "  to  have  within  the  town  and  borough  afore- 
said  one  prison  or  gaol,  for  the  safe  and  secure  keeping 
of  all  and  singular  the  persons  in  the  same  town  and 
borough  to  be  apprehended  or  arrested,  and  who,  accord- 
ing to  our  law  and  custom  of  our  kingdom  of  England^ 
ought  or  shall  be  imprisoned and  they  were  empow- 
ered to  ordain,  &c.,  one  keeper  or  governor  of  the  said 
prison,  who  might  lawfully  and  with  impunity  detain 
in  the  prison  aforesaid  all  and  singular  such  persons  so 
committed  to  his  custody  in  the  aforesaid  prison,  until 
they  should  be  thence  delivered  according  to  the  law 
of  England.  By  the  same  charter  certain  rents  were 
made  payable  to  the  Crown,  in  consideration  of  the 
privileges  thereby  granted,  or  some  of  them. 

This  charter  was  accepted,  and,  by  charter  of  9  W.  3., 
reciting  the  forfeiture  of  all  former  charters,  &c.,  the 
King  "  gave,  granted,  restored,  released,  and  confirmed 
to  the  burgesses  of  the  town  and  borough  of  Eye" 
(whom  it  re-incorporated,  nominating  the  first  officers 
of  the  new  corporation),  "  all  and  singular  charters  and 
letters  patent,  liberties,  privileges,  powers,  immunities, 
franchises,  courts,  authorities,  rights,  jurisdictions,  ex- 
emptions, lands,  tenements,  hereditaments,  goods  and 
chattels,  and  other  profits  and  advantages  whatsoever, 
in  as  ample  manner  and  form  as  the  bailiffs,  burgesses, 
and  commonalty  of  the  said  town  and  borough,  or  their 
predecessors,  had  had  or  enjoyed  the  same."  This 
is  now  the  governing  charter  of  the  borough. 

The  charters  no  where  give  to  the  justices  pf  the 
borough  any  power  to  hold  sessions  or  try  felonies,  nor 
have  they  ever  tried  them;  nor  do  the  charters  contain 

any 
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any  non-intromittant  clause  forbidding  justices  of  the  1837. 

peace  for  the  county  of  Suffolk  to  interfere  with  matters 

arising  within  the  borough*    There  is  a  treasurer  of  against 

Hayward. 

the  borough  :  and  in  the  treasurer  s  accounts  for  the  last 
200  years  are  several  charges  for  repairing  the  gaol  and 
bridges  within  the  borough.  The  borough  has  always 
maintained  its  own  poor ;  and,  since  stat.  43  'Eliz,  c.  2., 
the  expences  of  maintaining  the  poor  and  the  above 
charges  and  expences  have  been  paid  out  of  one  rate 
upon  the  inhabitants. 

The  county  of  Suffolk  is  divided  into  four  divisions ; 
and  there  is  a  gaol  in  each  ;  and  the  quarter  sessions  for 
the  county  are  held  either  originally  or  by  adjournment 
in  each.  Justices  for  the  county  have,  in  numerous 
instances,  committed  prisoners  to  the  county  gaol  for 
offences  done  within  the  borough  of  Eye,  Until  lately, 
the  subsistence  and  prosecution  of  prisoners  committed 
from  Eye  have  been  paid  for  by  the  county  treasurer. 
Before  the  magistrates  of  the  county  asserted  the  liability 
of  Eye  to  contribute  to  the  county  rates,  one  order  for 
payment  of  the  expences  of  prosecution  was  made  by 
the  judges  of  assize  and  gaol  delivery  on  and  paid 
by  the  borough.  The  expence  of  conveying  prisoners 
from  Eye  to  the  assizes  and  sessions  for  trial  has  always 
been  paid  by  the  borough  until  the  present  question 
arose.  Recently,  however,  since  the  county  magistrates 
have  asserted  the  liability  of  Eye  to  contribute  to  the 
county  rate,  the  orders  for  the  expences  of  such  pro- 
secutions, when  they  have  been  tried  at  the  assizes,  have 
been  made  upon  the  treasurer  of  Eye,  but  the  subsist- 
ence of  such  prisoners  has  been  paid  by  the  county, 
except  in  a  recent  instance  of  \s.  being  paid  to  a  jailor 
for  the  custody  of  a  prisoner  for  one  night.  The  county 
R  r  2  magistrates, 
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1837.      magistrates,  however,  at  the  quarter  sessions,  have  re- 
fused  an  application  on  the  part  of  the  borough  of  lioie 

The  King  ^  &  ^ 

again&t      to  make  an  order  for  the  same  purpose  on  the  treasurer 

Hayward. 

of  'Eye  ;  and  in  two  or  three  instances  no  expences  have 
been  accepted  from  the  count3\ 

The  borough  of  Eye  has  never  yet  contributed  to  the 
county  rate ;  and  the  county  has  never  contributed  any 
thing  to  the  support  of  the  gaol  of  Eye^  or  of  the  bridges 
there,  or  of  inquisitions  there,  or  of  coroners  in  respect 
thereof;  but  such  expences  have  invariably  been  paid  as 
aforesaid  by  the  borough.  In  1796,  an  action  was 
brought  against  the  hundred  of  Hartsmere  to  recover 
damages  for  a  wilful  fire  which  took  place  at  Eye  ;  the 
plaintiff  recovered  a  verdict  in  that  action,  and  the 
parish  of  Eye  contributed  82/.  55.  Id,  to  the  damages 
and  costs ;  and,  in  1823,  two  similar  actions  were 
brought  against  the  hundred  for  damages  under  the 
statute,  in  respect  of  fires  at  Eye,  and  the  plaintiffs 
recovered :  and  in  these  actions  Eye  was  assessed  and 
paid  its  proportion  of  the  damages  and  costs. 

The  question  for  the  opinion  of  this  Court  was, 
v/hether  the  borough  of  Eye  is  liable  to  contribute  to 
the  county  rate  for  the  county  of  Suffollc. 

B.  Andrews  for  the  Crown.  The  justices  in  quarter 
sessions  may  impose  a  county  rate  upon  the  borough  of 
Eye  under  stat.  55  G.  3.  c.  51.  s.  1.  The  borough  is 
within  the  limit  of  their  commission,  and  does  not  fall 
under  the  proviso  of  that  section  in  favour  of  places 
situate  within  the  limits  of  any  liberties  or  franchises 
having  a  separate  jurisdiction,  which  before  the  passing 
of  this  act  were  subject  to  rates  in  the  nature  of  county 
rates,  imposed  by  their  own  justices,  or  which  were 

exempt 
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exempt  from  the  county  rates,  either  in  the  whole  or  in  1837. 
part(fl^).    It  may  be  doubted,  on  the  facts  stated  in  the 

^      ^  ^  The  Kino 

case,  whether  the  borough  was  subject  to  rates  in  the  against 

n  1     p  1  •  r   1  1  HaYWARD. 

nature  of  county  rates  betore  the  passmg  or  the  act ;  but 
at  all  events  it  had  not  "a  separate  jurisdiction.'*  In 
Rex  V.  Clarice  (b)  those  words  were  held  to  mean  "  a 
separate  jurisdiction  co-extensive  with  that  possessed  by 
the  county  justices."  The  borough  of  Ei/e  has  no 
quarter  sessions,  nor  jurisdiction  to  try  felonies,  nor 
even  a  power  concurrent  with  that  of  the  justices  to  try 
misdemeanors :  there  is  no  non-intromittant  clause  in 
the  charters,  and  the  county  justices  have  often,  in  fact, 
exercised  the  power  of  committing  for  offences  done 
within  the  borough  ;  and  till  lately,  at  least,  the  county 
has  maintained  the  prisoners  and  paid  the  costs  of  the 
prosecutions.  Rex  v.  Clarice  {b),  where  the  city  of  Balk 
was  held  liable  to  county  rate,  was  not  so  strong  a  case  as 
the  present.  In  Mercer  v.  Davis  (c),  where  it  was  held 
that  a  town  rate  in  the  nature  of  a  county  rate  might  be 
levied  by  the  justices  of  Maidstone,  the  governing 
charter  contained  a  non-intromittant  clause  as  to  the 
county  justices  ;  and  Bai/lei/  J ,  (who  cited  Weatherhead 
y.  Drewry  (d) )  relied  on  that  circumstance.    Rex  v. 

(a)  "  Provided  also,  that  nothing  in  this  act  contained  shall  extend  or 
be  construed  to  extend  to  give  any  jurisdiction  to  the  justices  of  the  peace 
of  the  said  several  counties,  over  any  places  situate  vv^ithin  the  limits  of 
any  liberties  or  franchises  having  a  separate  jurisdiction,  which  before  the 
passing  of  this  act  were  subject  to  rates  in  the  nature  of  county  rates  im- 
posed and  assessed  by  the  justices  of  the  peace  for  such  liberties  or  fran- 
chises, or  which  were  exempt  from  the  rates  of  the  county  in  which  they 
lie,  either  in  the  whole  or  in  part ;  nor  to  alter  any  proportion  of  county 
rate  payable  by  any  liberty  or  franchise  having  a  separate  jurisdiction, 
as  established  between  the  county  and  the  said  liberty  or  franchise,  pro- 
vided such  exemption  or  proportion  shall  have  been  created  by  or  derived 
from  grant,  charter,  or  any  special  local  act  of  parliament." 

(6)  3B.  ^  Aid.  665.       (c)  10  ^.  §•  C.  617,   •    (d)  11  East,  169. 

R  r  S  Shepherd 
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1837.  Shepherd  [a)  (the  case  of  the  borough  of  Marlborough) 
"      '      was  decided  on  a  similar  sjround.    [Coleridffe  J.  And 

The  King  ^  ■  ^ 

against       OR  the  ground,  also,  that,  before  the  act,  it  had  a  rate  of 

Hayward.      ...  f, 

its  own,  in  the  nature  oi  a  county  rate.] 


Kell;i/,  contra.  Mea:  v.  Clarke  {b)  certainly  goes  far 
against  the  defendant,  if  it  be  law  that,  to  exclude  the 
county  jurisdiction,  there  ought  to  be  a  jurisdiction  in 
the  borough  justices  co-extensive  in  all  respects  with  that 
exercised  in  the  county  by  the  county  justices.  But 
the  dictum  of  Abbott  C.  J.  on  that  subject  is  not 
borne  out  by  the  language  of  the  Court  in  Mercer  v. 
Davis  (c)  and  Rex  v.  Shepherd  (a) .  There  is,  how- 
ever, ground  upon  which  the  Court  may  presume 
(not  being  precluded  from  doing  so  by  any  finding 
of  a  jury  or  other  matter  stated  in  the  case)  that 
this  borough  is  exempted  from  county  rate  by  the  lat- 
ter part  of  the  proviso  in  stat.  55  G.  3,  c,  51.  s,  1.,  as 
enjoying  an  exemption  from  county  rate,  "  created  by 
or  derived  from  grant  "  or  "  charter,"  This  is  a  borough 
by  prescription ;  and  it  is  not  known  that,  from  time 
immemorial,  any  county  rate  has  been  raised  within  it. 
The  case  shews  that  the  borough  has  paid  the  expences 
ordinarily  chargeable  on  a  county  rate.  One  of  the 
charters  makes  mention  of  rents  payable  to  the  Crown  for 
certain  privileges  (d).    It  may,  therefore,  be  reasonably 

(a)  2A.  ^  E.  298.  {b)  5  B.  4;  Aid,  665. 

(c)  10  J9.  4:  C.  617. 

(d)  The  charter  above  partly  set  out  contained  the  following  clause, 
immediately  after  a  clause  of  exemption  from  purveyance.  "  Reddendo 
inde  nobis  et  haeredibus  et  successoribus  nostris  annuatim,  pro  et  in  con- 
sideratione  preemissorum,  unum  annualem  redditum  novemdecim  solido- 
rum  de  novo  incremento,  praeter  et  ultra  triginta  et  quatuor  solidos  et 
quatuor  denarios  nobis  ab  antique  reservatos,  ad  festum  Sti.  Michaelis 
Archangeli  singulis  annis;  generali  receptori  nostro,"  &c. 

supposed 
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AYWARD, 


supposed  that  the  borough  has  had,  by  some  charter,  1837. 
an  exemption  from  county  rate.  [Coleridge  J.  County  ^ 
rates  are  by  statute.  Is  there  any  statute  imposing  a  against 
charge  of  that  nature  before  the  Statute  of  bridges  {a)  ? 
If  not,  we  cannot  presume  an  immemorial  exemption.] 
There  may  be  a  lost  grant  subsequent  to  the  Statute  of 
bridges.  Without  such  an  exemption,  it  can  hardly  be 
supposed  that,  for  several  centuries,  the  borough  should 
not  have  been  called  upon.  If,  indeed,  the  Court  ex- 
pect (as  Lord  Te7iterden  intimates  in  Rex  v.  Clarice  [b) ) 
to  "  find  it  stated  "  in  the  case,  that  the  borough  "  was 
legally  exempted  by  any  grant,  charter,  or  local  act  of 
parliament,"  the  argument  for  the  defendant  cannot  be 
supported.  [Lord  Denman  C.  J.  Nothing  appears  here 
but  the  fact  that  the  borough  did  not  pay  county  rate. 
The  rights  on  subjects  of  this  kind  were  ill  defined  and 
understood  in  old  times.  No  litigation  is  stated  here, 
and  no  adverse  act.  There  may  have  been  merely  some 
loose  understanding,  as  between  the  borough  and  the 
county,  that  the  borough  should  pay  certain  expences.] 
Kelly  then  said  that,  if  the  Court  were  of  opinion  that 
there  was  no  sufficient  ground  for  the  presumption  sug- 
gested, he  would  not  press  the  case  further. 

Per  Curiam  (c), 

Judgment  for  the  Crown. 

(a)  22  H".  8.  c.  5.  {b)  5  B.     Aid.  672. 

(c)  Lord  Denman  C.  J.,  Liltledale,  Tattesony  and  Coleridge  Js. 
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Wednesday,  ^lie  KiNG  agaifist  The  Inhabitants  of 

April  26th.  ^ 

EXMINSTER. 

The  assign-  appeal  against  an  order  of  justices,  removing 

ment  of  a  parish 

apprentice,  Elizabeth  Matthews  from  the  parish  of  Dawlish  to 

32  G.  3.  c.  57.  the  parish  of  Exminstevy  both  in  the  county  of  Devon, 

that  the  ap-  ^he  sessions  confirmed  the  order,  subject  to  the  opinion 

l^Tmuhews,  of  this  Court  on  the  following  case. 

^Thonm^Met  indenture  of  apprenticeship,  dated  21st  April 

huish,  a,\\A  th-xt  1826,  dulv  made  and  executed,  the  pauper  was  bound 

Thomas  Mel-  ^        J  '  r  f 

huish  assigned  apprentice  by  the  churchwardens  and  overseers  of  Ex- 

Elizaheth  MaU 

thews  to  M.  P.,  mimter  to  Robert  Trood,  an  inhabitant  of  that  parish. 

and  that  M.  P.  .                 i        .        i         o  7         1  i  i 

did,  by  the  -By  assignment,  bearmg  date  bieptember  8th  1826,  duly 

assignmenl  made  and  executed,  the  pauper  was  assigned  to  the 

«°t^he  said^Sr  Thomas  Melhuish,  also  an  inhabitant  of  the  parish 

zabeth  Mel- 
huish  "  as  an 

H^ld"(^^^'  *^^^^^^P'     Another  instrument,  purporting  to  be  an 

case  stated  by  assignment,  bearing  date  October  8th,  1830,  was  made 

the  quarter  ses- 
sions), that  the  by  the  consent  of  two  justices  of  the  county,  testified 

Send^'^the  Under  their  hands,  which  is  in  the  words  following. 

^Meiimili"  to  "  J^^^on  to  wit.    Whcreas  it  appears  to  us,  two  of 

Sa^Ae^f  atd  Majesty's  justices  of  the  peace  for  the  said  county, 

that  the  assign-  -y^^liose  uamcs  are  subscribed  to  the  consent  hereunder 

ment  was  good 

for  the  purpose  written,  that  Elizabeth  Matthews  was  bound  a  parish 

of  settlement, 

The  provi-  apprentice  by  the  churchwardens  and  overseers  of  the 

sions  in  stat.  •  1      p  ti      •  •  i 

56(?.  3.  c.  139.  poor  or  the  parish  or  hxminster  m  the  said  county  to 
require^that,  on  Ml'.  Robert  Trood  of  the  same  parish,  by  indenture 

^parish  ap-''^  bearing  date  "  &c.,  "  until  the  said  Elizabeth  Matthews 

prentice  into  a 

new  parish,  notice  of  the  indenture  shall  be  given  to  the  officers  of  such  parish,  do  not 
extend  to  an  assignment. 

shall 


zabeth  Mel-  Exmijister,  for  the  residue  of  the  term  of  her  appren 
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shall  attain  the  age  of  twenty-one  years,  or  be  married ;  1837. 
and,"  on  &c.,  "  she  was  assigned  by  the  said  Robert  _ 

'  '  D  ^  jj^g  King 

Trood  to  the  Rev.  Thomas  MelJiuish  of  the  same  parish  :  against 

The  Inhabit- 
now  be  it  remembered  that  the  said  Thomas  Melhuish^       ants  of 

by  and  with  the  consent  and  approbation  of  two  of  his 
Majesty's  justices  of  the  peace  for  the  said  county, 
whose  names  are  subscribed  to  the  consent  hereunder 
written,  doth  hereby  assign  Elizabeth  Matthews,  the  ap- 
prentice above  named,  unto  Moses  Paul  of  the  parish  of 
Dawlish,  to  serve  him  during  the  residue  of  the  term 
above  mentioned;  and  that  he,  the  said  Moses  Paid, 
doth  hereby  agree  to  accept  and  take  the  said  Elizabeth 
Melhuish  as  an  apprentice  for  the  residue  of  the  said 
term,  and  doth  hereby  acknowledge  himself,  his  exe- 
cutors and  administrators,  to  be  bound  by  the  agreements 
and  covenants  mentioned  in  the  said  indenture  on  the 
part  of  the  said  Robert  Trood  to  be  done  and  performed, 
according  to  the  true  intent  and  meaning  of  the  said 
indenture,  and  pursuant  to  the  provisions  of  an  act 
passed"  &c.  (32  G.  3.  c.  57.)»  "  In  witness  whereof,  we, 
the  said  Thomas  Melhuish  and  Moses  Paul,  have  hereunto 
set  our  hands  the  8th  day  of  October  1830. 

«  We,  two  of  his  Majesty's  jus-  T.  P.  Melhuish, 

tices,"  &c.  (consent  and  sig-  Moses  Paid" 

natures  of  the  two  justices). 
The  pauper  served  Moses  Paul  under  the  above  in- 
strument in  Dawlish,  where  she  resided  during  such 
service  more  than  forty  days.  No  notice  was  ever  given, 
by  the  churchwardens  and  overseers  of  Exminster  to 
the  churchwardens  and  overseers  of  Daidish,  of  the 
instrument  above  set  out.  On  the  hearing  of  the  appeal, 
evidence  was  offered  by  the  applicants  to  shew  that,  in- 
stead of  "  Elizabeth  Melhuish,"  in  the  acceptance  con- 
tained 
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tained  in  the  above  instrument,  the  pauper  was  intended, 
which  the  court  refused  to  admit.  The  questions  sub- 
mitted to  this  court  were  :  — 

1.  Whether,  without  such  evidence,  there  was  any 
sufficient  acceptance  of  the  pauper  by  Moses  Paul,  as  is 
required  by  stat.  32  G.  3.  c,  57.  s,  7.  —  2.  If  not,  whe- 
ther the  Court  ought  not  to  have  admitted  such  evidence. 
—  3.  Whether  it  was  necessary  that  the  churchwardens 
and  overseers  of  Exminster  should  have  given  notice  to 
the  churchwardens  and  overseers  of  T>mdish,  in  order 
that  the  pauper  by  virtue  of  the  said  instrument  and  ser- 
vice under  it  should  gain  a  settlement  in  Dwwlish, 

Merivale,  in  support  of  the  order  of  sessions.  The 
error  of  naming  the  apprentice  Melhuish  instead  of 
Matthews  vitiated  the  acceptance ;  and  the  defect  could 
not  be  cured  by  anything  in  the  assignment;  for  the 
acceptance,  though  it  may  be  written  on  the  same  paper 
with  the  assignment,  is,  in  its  nature,  and  by  the  terms 
of  Stat.  32  G.  3,  c,  57,  s,  7.,  a  distinct  instrument.  But, 
supposing  both  to  form  one  instrument,  it  would  be 
going  farther  than  the  Courts  have  hitherto  proceeded 
in  remedying  such  errors,  to  read  Matthews  for  Melhuish, 
\_Coleridge  J.  The  words  are,  "  the  said  Elizabeth 
Melhuish"']  In  Holden  v.  Haphael  (a)  the  sheriff,  in 
an  action  for  an  escape,  pleaded  that  he  had  taken  a 
bail-bond  from  Turner,  the  party  arrested;  the  bond 
was  given  in  evidence ;  the  condition  recited  that  Turner 
had  been  taken  under  a  writ,  and  that  a  copy  of  the 
writ  had,  on  execution  thereof,  been  duly  delivered  to 
the  said  ,  who  was  required  by  such  writ  to  put  in 

(a)  ^A.^E.  228.    5  Nev,     M.  655. 

special 
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special  bail ;  and  the  condition  was  stated  to  be  that,  if 

the  said  do  cause  special  bail  to  be  put  in,  &c.  It 

was  argued  in  this  Court  that  the  blanks  might  be  read 
as  if  filled  up  with  the  name  of  Turner  ;  but  the  Court 
held  otherwise.  \Coleridge  J.  There  the  names  of 
other  persons  occurred  in  the  obligatory  part  of  the 
bond ;  and  it  was  necessary  to  know  the  nature  of  a  bail- 
bond  in  order  to  supply  the  defect.]  The  defect  here 
was  one  which  required  parol  evidence  to  correct  it, 
and  that  was  not  receivable.  \_Lord  Denman  C.  J.  re- 
ferred to  Rex  V.  Wickham  (a).]  There  the  parol  evi- 
dence was  given  to  remove  a  latent  ambiguity.  Lastly, 
notice  of  this  assignment  should  have  been  given  to  the 
churchwardens  and  overseers  of  JDandisli^  according  to 
Stat.  56  G,  3.  c,  139.  s,  2.  It  was  decided  in  Rex  v. 
Threlkeld{h)  that,  in  the  case  of  an  indenture,  notice 
must  be  given  in  all  cases  where  a  parish  apprentice  is 
bound  from  one  parish  into  another;  the  object  of  the 
legislature  being  that  every  possible  precaution  should 
be  taken  in  such  a  binding.  On  the  same  principle, 
though  there  is  no  authority  on  the  point,  the  word 
"  indenture"  in  the  clause  last  referred  to  should  be 
construed  as  including  an  assignment. 


1837. 

The  King 

against 
The  Inhabit- 
ants of 

EXMINSTER. 


Terrell,  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  There  is  no  doubt  in  this  case. 
"  The  said  Elizabeth  "  is  Elizabeth  Matthem^  though  a 
wrong  surname  is  added.  As  to  the  last  objection,  it 
would  have  been  desirable  that  the  same  notice  should 


(a)  2  A.  &^  J?.  517. 


(6)  4  ^.  ^  Ad,  229. 


have 
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have  been  required  on  an  assignment  as  on  the  original, 
binding ;  but  we  cannot  add  to  the  statute. 

LiTTLEDALE  J.  As  to  the  first  point,  the  name  Mel- 
/mish,  after  the  words  which  precede,  may  be  rejected 
as  superfluous.  As  to  the  second,  we  cannot  add  to  the 
statute. 


Patteson  J.  The  second  section  of  stat.  56  G.  3. 
c,  139,  clearly  relates  to  the  original  binding.  That  act 
was  passed  long  after  the  statute  (32  G.  3.  c,  51.) 
regulating  the  assignment  of  parish  apprentices  :  there- 
fore it  is  reasonable  to  say  that  assignments  might  have 
been  provided  for,  if  contemplated,  by  the  statute  of 
56  G.  3. 


Coleridge  J.  concurred. 

Order  of  sessions  quashed. 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


603 
1837. 


The  King  against  The  Inhabitants  of  ZpH^fZl 

KiMBOLTON. 


o 


N  appeal  ajjainst  an  order  of  two  iustices,  whereby  Semble,  that 

^'^  ^  J  '  J    the  statement 


Mary  PJiillips  was  removed  from  the  parish  of  of  the  grounds 
Kimholton   to   the  borough  of  Leominster^  both    in  stat.  4  & 

5  W,  4.  c.  76. 

Herefordshire^  the  sessions  adjourned  the  appeal,  5,  gi.  must  be* 
subject  to  the  opinion  of  this  Court  on  the  following  Hv^er^d  tlj^he 

Q^^Q  overseers  them- 

selves ;  and  that 

When  the  appeal  was  called  on  {a\  the  appellants  service  on  their 

^  attorney  is 

proved  that  notice  of  appeal  was  served  upon  the  insufficient. 

But,  assum- 

churchwardens  and  overseers  of  Kimholton  on  10th  Sep-  ing  that  to  be 

7  11  1        1     p  ^      7       p  n      •  sessions, 

tember  1835  ;  and  that,  on  the  3a  or  October  loliowing,  where  such 
the  attorney  for  the  appellants  served  a  statement  of  the  bi^^erved^on 
ground  of  appeal,  signed  by  the  churchwardens  and  o'jfiy'^ay^f 
overseers  of  Leominster,  upon  an  attorney  named  Dipple,  Idjoum^the^'* 
as  the  attorney  of  the  churchwardens  and  overseers  of  appeal,  such 

power  being 

Kimholton,  and  he  accepted  the  same  on  their  behalf.   It  incident  ge- 

,  .  nerally  to  them 

was  objected  by  the  respondents  that,  assummg  Dipple  as  a  court, 

to  have  been  actually  the  attorney  employed  by  the  taken*awayT)y 

respondents  in  this  appeal  (which  the  respondents  said  ^'^Qu^j-e, 

they  were  able  to  disprove),  still  the  service  was  insuf-  ^^'^^^^h^";'  ^'^^re 

r         /'  havuig  been 

ficient,  as  the  statement  was  not  served  upon  the  overseers  serve 

the  statement 

themselves,  pursuant  to  sect.  81  of  stat.  4  &  5  ^.4.  regularly  before 

the  sessions  at 

c.  76.;  and  the  sessions  were  of  this  opinion.  Whereupon  vi^hich  the  ap- 

1  T  T    1         1      ^  T  peal  is  entered, 

the  appellants  counsel  applied  to  the  Court  to  adjourn  and  a  statement 

having  been 

served  irregularly  as  above,  the  appellants  can,  upon  the  sessions  adjourning  the  appeal, 
serve  a  fresh  statement. 

If  a  sufficient  notice  of  appeal  be  served,  but  a  defective  statement  of  grounds  of  appeal, 
the  sessions  are  not  bound  to  adjourn  the  appeal ;  the  compulsory  clause  in  9  G.  \.  c.  7. 
s,  8.  not  extending  to  the  notice  of  grounds  of  appeal* 

(a)  At  the  October  sessions,  1835. 

the 
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the  appeal  to  the  next  sessions,  in  order  that  it  might 
then  be  heard ;  which,  after  argument,  the  sessions 
ordered  to  be  done.  The  question  for  the  opinion  of 
this  Court  was  whether,  under  these  circumstances,  the 
sessions  could  adjourn  the  appeal. 

Greaves  in  support  of  the  order  of  session.  First,  the 
sessions  were  bound  to  adjourn  the  appeal.  Under  stat. 
13  &  14  C  2.  c.  12.  5.  2.  there  is  a  power  of  appeal 
given,  and  notice  is  not  required.  Then  stat.  9  G.  1. 
c,  7.  s.  8.  recites  that  disputes  have  arisen  concerning 
the  time  of  notice  to  be  given,  and  enacts  that  no  appeal 
shall  be  proceeded  upon  unless  reasonable  notice  be 
given,  the  reasonableness  to  be  determined  by  the  ses- 
sions. Under  that  statute  it  was  held,  in  Rex  v.  The 
Justices  of  BucJcinghamsJiire  («),  that  the  sessions,  if  they 
thought  the  notice  unreasonable,  could  not  dismiss  the 
appeal,  but  must  adjourn.  That  decision  was  confirmed 
in  Rex  v.  The  Justices  of  Shropshire  {b).    Then  stat. 

4  &  5  J^l  4.  c,  76.  contains,  at  any  rate,  no  express 
alteration  of  the  law  in  this  respect ;  and  Rex  v.  The 
Justices  of  Suffolk  (c)  shews  that  the  practice  is  as  before. 
And  the  practice  is  reasonable :  for  all  that  is  necessary 
is  that  each  side  should  have  fair  notice:  neither  side 
should  be  precluded  by  an  informality.  \Coleridge  J. 
How  does  stat.  9  G.  1.  c.  7.  s,  8.  apply  ?  The  objection 
was  not  to  the  want  of  notice  of  appeal.]    Stat.  4  & 

5  W.  4.  c.  76.,  being  in  pari  materia  with  stat.  9  G.  1. 
c.  7.,  must  be  considered  as  incorporated  with  it.  The 
statement  of  the  grounds  of  appeal,  under  stat.  4  & 

(a)  2,Ea8t,M2,  (6)  7JSast,549. 

(c)  4^.  ^  jE.  319. 

5  m^. 
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5  W.  4.  c.  76.  5.  81.,  may  be  delivered  either  with  the 
notice,  or  fourteen  days  before  the  first  day  of  sessions 
at  which  the  appeal  is  to  be  tried.  The  failure  to  deliver 
the  statement  will  therefore  be  held  to  operate  as  the 
failure  to  give  the  notice.  In  default  of  delivering  the 
notice,  the  appellants  are  not  "  to  be  heard  : "  hearing,  in 
this  section  (as  in  sect.  73),  is  the  trial,  not  the  entertaining 
of  the  appeal  or  application  («).  The  words  of  sect.  81 
correspond  with  the  enactment,  in  stat.  9  G.  1.  c.  7.  s.  8., 
that  the  appeal  shall  not  "  be  proceeded  upon."  The 
two  sections  must  be  read  together :  it  is  as  if  stat.  9  G.  1. 
c.  7.  s.  8.,  besides  requiring  reasonable  notice,  had  re- 
quired that  there  should  also  be  a  statement  of  the 
grounds  of  appeal.  In  Vernon^ s  Case  (b)  it  is  said,  "  it 
is  frequent  in  our  books,  that  an  act  made  of  late  time 
shall  be  taken  within  the  equity  of  an  act  made  long  time 
before ; "  and  instances  are  there  given,  to  which  may  be 
added  Bennett  v.  Edwards  {c),  Farr  v.  Hollis  {d),  Wilkes 
V.  Williams  (e).  Here  is  no  more  than  a  formal  addi- 
tion to  the  notice  before  required.  [Patteso7i  J.  It  is 
much  more  than  that.  The  statement  of  the  grounds 
need  not  be  given  with  the  notice :  I  do  not  know  that 
it  can,  properly,  be  made  a  part  of  the  same  instrument : 
the  language  of  sect.  81  seems  to  consider  the  instru- 
ment as  separate.  Coleridge  J.  You  elect  to  treat  these 
sessions  as  the  next  practicable  sessions.  Suppose  the 
objection  had  been,  not  to  an  insufficient  service  of  the 
statement,  but  to  insufficiency  in  the  statement  itself; 

(a)  See  Rex  v.  Heathy  5  A.     E.  343.  |  Rex  v.  The  Justices  of  Ox^ 
fordshire,  5  Dowl.  P.  C.  116* 
(6)  4  Rep.  4:  a, 

(c)  7B.<^C.  586. ;  see  Bennett  v.  Edwards,  SJB.^C.  702. ;  Edwards 
V.  Bennett,  6  Ring.  230. ;  Batcheldor  v.  Hodges,  4  A.     E.  592. 
{d)  9B,^C.  315.  [e)  8      E.  631, 

do 
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do  you  say  that  the  sessions  would  then  be  bound  to 
adjourn,  you  having  actually  delivered  a  statement?] 
They  would  be  so  bound,  both  in  that  case,  and  also  if 
there  were  no  statement  of  the  ground  served  at  all ; 
and  a  statement  might  be  served  duly  before  the  next 
sessions,  as  in  the  case  of  notice. 

Secondly,  even  supposing  the  sessions  were  not  so 
bound,  they  had  a  discretionary  power  to  adjourn. 
Their  right  to  enter  the  appeal  is  not  questioned ;  and 
want  of  notice  is  no  ground  for  not  receiving  an  ap- 
peal ;  Rea:  v.  The  Justices  of  Gloucestershire  (a).  The 
power  of  adjournment  is  inherent  in  the  jurisdiction  of 
the  sessions ;  2  NoL  P.  L,  536  (b),  Rex  v.  The  Justices 
of  Wilts  (c).  {Patteson  J.  mentioned  Rex  v.  The  Jus- 
tices of  Oxfordshire  (d).']  There  the  question  arose  on 
Stat.  16  G.  3.  c,  30.,  sect.  21  of  which  makes  the  giving 
notice  a  condition  precedent  to  entering  the  appeal,  ac- 
cording to  the  interpretation  put  by  the  Court  on  the 
words  of  the  section :  that  is  very  different  from  a  case 
where  the  previous  step  is  made  necessary  only  by  a 
subsequent  statute,  which  does  not  declare  the  appeal 
to  be  taken  away  for  want  of  such  step.  Rex  v.  The 
Justices  of  Staffordshire  {e\  under  stat.  13  G.  3.  c.78. 
s»  19.,  is  referred  to  as  analogous  by  Le  Blanc  J. ;  and 
Lord  Ellenborough  distinguishes  the  case  from  that  of 
appeals  under  stat.  13  &  14  C.  2.     12.  s.  2. 

Thirdly,  the  service  of  the  grounds  of  appeal  was 
good.  [Coleridge  J.  You  ought  to  have  stood  on  that, 
if  you  meant  to  insist  on  it.]  The  sessions  having  de- 
cided against  the  appellants,  they  had  no  course  but  to 


(a)  1  Doug.  191. 
(c)  V6  East,  ^52. 
(0  7  T,  B,  81. 


{b)  4th  ed. 

{(1)  1  M.  <^  S.  446. 
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pray  an  adjournment.  If  the  adjournment  had  been 
refused,  this  Court  would  have  granted  a  mandamus. 
[^Coleridge  J.  Should  you  not  have  withdrawn,  and  have 
applied  for  a  mandamus?]  Either  course  was  open: 
the  other  side  are  not  prejudiced :  and,  if  the  service 
was  good,  the  Court  clearly  had  discretionary  power 
to  adjourn.  Then,  stat.  4  &  5  W.  4.  c.  76.  5.  81.  does 
not  require  personal  service.  Under  the  bankrupt  act, 
stat.  49  G.  3.  c.  121.  s.  10.,  of  notice  to  dispute  the 
petitioning  creditor's  debt,  &c.,  might  be  served  on 
the  attorney  of  the  assignee ;  2  PML  on  Ev.  340.  («) ; 
or  left  with  the  clerk  of  the  assignee,  Widger  v.  Brown- 
ing [b\  where  Abbott  C.  J.  said  that  "  the  cases  in 
which  personal  service  is  necessary  are  exceptions  and 
rare."  Service  on  the  attorney  is  more  convenient 
than  on  the  party  (c).  \_Coleridge  J.  But  is  Dipple  the 
attorney?  The  case  of  an  attorney  on  the  record  is 
very  different.]  The  respondents,  according  to  the 
case,  assumed  that  Dipple  was  the  attorney  employed 
for  conducting  the  appeal ;  and  the  case  was  adjourned 
on  that  assumption,  although  the  respondents  professed 
that  they  could  disprove  it. 


1837. 

The  King 
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ants of 

KlMBOLTON. 


Godson  contra.  The  argument  for  the  appellants,  if 
well  founded,  would  shew  that  a  statement  of  the  grounds 
of  objection  might  be  served  before  the  now  next  sessions. 
But  it  cannot  have  been  intended  that  appellants  should 
be  allowed  to  give  a  notice  of  appeal,  and  then  deliver  the 

(a)  7th  ed.  {h)  Moo.  ^  M.  27. 

(c)  Greaves  here  referred  to  a  case  of  Bex  v.  The  Justices  of  Mon- 
mouthshire (not  reported),  Hil.  T.  1829.,  in  which,  on  an  application 
for  a  mandamus,  notice  of  appeal  signed  by  the  attorney  for  the  appellant 
parish  was  held  sufficient ;  the  sessions  having  refused  to  hear  the 
appeal,  because  it  was  signed  by  the  attorney,  and  not  by  the  overseers. 
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statement  of  the  grounds  at  any  future  time,  however 
remote.  As  to  the  argument  that  the  statement  of  the 
grounds  is  to  be  incorporated  with  the  notice,  and  sub- 
ject to  the  same  rules.  Rex  v.  The  Justices  of  Suffollc  (a) 
shews  that  they  are  two  distinct  documents.  The  prac- 
tice of  sessions  frequently  requires  a  shorter  notice  than 
the  fourteen  days  which  are  prescribed  for  delivering 
the  statement  of  grounds  of  appeal  by  stat.  4  &  5  W.A, 
c.  76.  5.  81.  The  argument  as  to  the  service  of  notice, 
founded  on  9  G.  1.  c.  7.  5.  8.,  is  inapplicable  :  the  objec- 
tion does  not  arise  on  the  notice,  but  on  the  positive 
enactment  respecting  the  statement  of  the  grounds  of 
appeal.  It  is  said  that,  under  stat.  4?  &  5  WA.  c,  76.5.  81., 
delivery  to  the  attorney  is  sufficient;  but  the  words  of 
the  section  expressly  require  that  the  statement  shall  be 
sent  or  delivered  "to  the  overseers."  The  general  lan- 
guage of  the  act  shews  an  intention  to  exclude,  as  much 
as  possible,  the  necessity  of  resorting  to  legal  machinery. 
If  the  construction  contended  for  on  the  other  side  be 
adopted,  there  will  always  be  a  question  who  is  the  legal 
agent  of  the  party.  Then,  as  to  the  propriety  of  ad- 
journment, the  appellants  themselves  fixed  on  the  Octo- 
be?'  sessions  as  the  proper  sessions  for  hearing.  Bex  v. 
The  Justices  of  Oxfordshire  [h)  shews  that,  if  the  deli- 
very of  the  statement  be  a  condition  precedent  to  the 
appeal,  the  sessions  could  not  adjourn.  Now  the  act 
has  clearly  made  it  a  condition  precedent.  The  twenty- 
one  days'  notice  of  appeal  under  sect.  79  throws  on  the 
removing  parish  the  burthen  of  supporting  the  pauper, 
"  until  after  the  time  for  prosecuting  such  appeal  shall 
have  expired."  This  shews  that  the  legislature  did  not 
mean  to  leave  to  the  appellant  parish  an  indefinite  time 

(ft)  4  A,  4:  £,  319.  (b)  1  M.  4;  S,  446. 

for 
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for  prosecuting  the  appeal.    iGreaves*    The  interme-  1837. 
diate  costs  of  maintenance  are  payable,  by  sect.  84,     ^he  King 
from  the  time  of  the  notice  of  removal.]  against 

The  Inhabit 
ants  of 

^  .  .  KiMBOLTON. 

LiTTLEDALE  J.  {a).  I  thmk  that  the  sessions  had  power 
to  adjourn  this  appeal.  No  question  arises  on  stat. 
9  G.  ] .  c.  7.  The  notice  was  given  in  sufficient  time.  The 
question  is  raised  by  stat.  4  &  5  W.  4),  c,  76.  5.  81.  The 
objection  is,  that  the  statement  of  the  grounds  of  appeal 
was  delivered,  not,  as  that  section  requires,  to  the  over- 
seers, but  to  the  attorney.  I  think  the  statement  should 
be  delivered  to  the  overseers  themselves,  and  that  it  is 
not  enough  that  it  should  be  delivered  to  the  attorney. 
It  is  clear  that,  under  sect.  79,  a  notice  sent  by  the  attor- 
ney would  not  be  enough ;  for  it  is  to  be  sent  by  three 
or  more  of  the  guardians.  So,  by  sect.  81,  the  statement 
of  the  grounds  of  appeal  must  be  sent  or  delivered  by 
three  or  more  of  such  guardians.  Then  the  question  is, 
to  whom  it  must  be  sent :  and  I  think  that  the  rule  must 
be  the  same  in  each  case.  And,  by  stat.  [U.  K.]  41  G.  3., 
c.  23.  s.  4.,  notices  of  appeal  are  to  be  signed  by  the 
person  giving  the  same,  or  his  attorney  on  his  behalf : 
but  they  are  to  be  delivered  to,  or  left  at  the  abodes  of, 
the  churchwardens  and  overseers,  or  any  two  of  them. 
Here  we  see  the  legislature  recognising  the  distinction 
between  the  party  giving  the  notice,  and  the  party  re- 
ceiving it ;  the  notice  may  be  given  by  the  attorney,  but 
not  received  by  him:  where  no  distinction  isexpressed, 
I  think  the  rule  must  be  uniform.  It  is  at  any  rate 
safest  to  follow  the  words  of  the  act,  and  deliver  to  the 
overseers  themselves.  Then  the  next  question  is,  whether 

(a)  Lord  jDenman  C.  J.  was  absent. 

Ss  2  the 
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1837.      the  sessions  had  the  power  to  adjourn.    They  cer- 
Ti  K^G     ^^^"^y         ^  general  power  to  adjourn.    But  here  it  is 
against      said  that  the  delivery  of  the  statement  of  the  grounds  of 

The  Inhabit-  .... 

ants  of      appeal,  fourteen  days  before  the  sessions,  is  a  condition 

KiMBOLTON.  ,  .  Ti-i 

precedent  to  the  right  or  appeal,  and  that,  it  this  be  not 
complied  with,  the  appellants  cannot  be  heard,  and  that 
it  was  therefore  useless  to  adjourn ;  that,  the  statement 
not  having  been  delivered  fourteen  days  before  the  ses- 
sions in  question,  the  whole  was  at  an  end.  I  think  the 
enactment  that,  in  such  case,  the  appellants  shall  not  be 
"  heard  "  does  not  preclude  the  Court  from  adjourning. 
They  are  prevented  from  hearing  and  deciding  the  ap- 
peal, but  not  from  receiving  and  adjourning  it.  Mr. 
Greaves  goes  the  length  of  contending  that  afresh  notice 
of  trial  may  be  given  with  a  fresh  statement  of  the 
grounds  of  appeal.  Whether  that  be  so,  or  not,  I  do 
not  say.  I  think  the  service  of  the  statement  was  bad ; 
but  that  the  sessions,  though  precluded  from  hearing  the 
appeal,  were  not  precluded  from  receiving  it. 

Patteson  J.  As  to  the  delivery  of  the  statement,  I 
think  it  better  to  adhere  to  the  words  of  the  act,  send 
or  deliver  to  the  overseers.'*  That  is  not  the  same  as 
sending  or  delivering  to  the  attorney.  No  intervention 
of  an  attorney  seems  to  be  contemplated  here,  as  in 
Stat.  (U.  K.)  41  G.  3.  c.  23.  s.  4.  Then  the  question  is, 
whether  the  sessions  could  adjourn.  It  is  not  to  be 
supposed  that  we  are  deciding  on  stat.  9  G.  I.e.  7.  s»  8. 
There  the  enactment  is  imperative,  that  the  sessions 
shall  adjourn.  I  do  not  say  here  that  the  sessions  are 
bound  to  adjourn:  stat.  9.  G.  1.  c,  7.  s.  8.  applies  only 
to  notice  of  trying  the  appeal.  But  stat.  4  &  5  W.4f, 
c.  76.  5.81.  superadds  to  that  notice  the  necessity  of 

delivering 
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delivering  a  statement  of  the  grounds  of  appeal  fourteen  1837. 
days  before  the  sessions.    Then  what  is  the  penalty  in 

^  ^  The  King 

case  of  non-compliance  ?  That  it  shall  not  be  lawful  for  agaiynt 

,       .        1      n        1  •  1  •  The  Inhabit- 

the  appellants  to  be  heard.  J3ut  there  is  nothing  to  ants  of 
prevent  the  magistrates  from  adjourning  the  appeal.  The  ^^'^^o^^*'^* 
statement  is  to  be  delivered  fourteen  days  before  the 
sessions  at  which  the  appeal  is  intended  to  be  tried. 
As  to  the  general  power  of  the  sessions  to  adjourn,  that 
is  too  clear  to  be  disputed.  Rex  v.  The  Justices  of 
Wilts  (a)  goes  perhaps  too  far  under  the  particular  sta- 
tute there  in  question :  but  the  general  rule,  that  there  is 
"  a  power  necessarily  incident  to  the  sessions  to  adjourn 
the  consideration  of  an  appeal  properly  lodged  before 
them,"  applies  to  the  present  case.  Hex  v.  The  Justices 
of  Oxfordshire  [b)  has  been  properly  distinguished  from 
this  case ;  and  Bex  v.  The  Justices  of  Lincolnshire  (c)  is 
also  distinguishable,  as  the  statute  there  in  question, 
49  G.  3.  c.  68.  5.  7.J  enacts  that  no  appeal  shall  be 
brought^  received^  or  heard^  in  default  of  notice. 

Coleridge  J.  The  only  question  is,  whether  this 
appeal  was  well  lodged.  If  it  was,  the  court  of  quarter 
sessions  had  power  to  adjourn.  Suppose  that  a  witness 
were  ill,  or  that  any  other  circumstance  occurred  which 
made  it  impossible  to  go  on.  Every  court  of  justice 
has  an  incidental  power  of  adjourning,  unless  where  they 
are  bound  by  the  positive  words  of  a  statute.  It  is, 
therefore,  not  necessary  to  determine  whether  the  state- 
ment was  well  served  :  but,  so  far  as  my  opinion  may 
be  important  in  a  point  which  is  not  necessary  to  the 
judgment,  I  consider  it  not  well  served.  But,  assuming 
the  service  not  to  be  good,  the  Court  had  possession  of 

(a)  \3East,  352.  (b)  1  M.     S.  446. 

(c)  3  B.     a  548. 
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the  appeal.  Supposing  the  time  to  have  been  so  short 
that  the  statement  could  not  be  served,  the  parties  might 
still  enter  the  appeal  and  adjourn  it.  That  would  be  an 
act  done,  although  there  v^^as  no  statement  delivered ; 
and  no  one  would  say  that  it  was  wrong :  yet  it  would 
really  be  doing  that  which,  according  to  the  argument 
against  this  order,  could  not  be  done.  This  case  is  dif- 
ferent from  cases  like  Rea:  v.  The  Justices  of  Lincoln- 
shire (a),  which  turned  on  an  enactment  that  the  appeal 
should  not  be  "  received  "  in  default  of  notice :  here 
the  enactment  is  only  that  the  appellant  shall  not  "  be 
heard."  As,  therefore,  the  appeal  was  well  entered,  the 
sessions  had  power  to  adjourn.  Whether  it  will  turn 
out  that  the  adjournment  has  been  to  any  purpose,  and 
that  a  statement  of  the  grounds  of  appeal  can  now  be 
given,  is  another  question.  If  it  cannot,  the  result  only 
is,  that  the  sessions  judged  unwisely  in  adjourning. 

Order  of  sessions  affirmed;  the  orders  returned 
with  the  writ  of  certiorari  to  be  sent  back  to 
the  sessions,  in  order  that  all  necessary  continu- 
ances may  be  entered  thereon  (b), 

(a)  3B.  4;  C.  548. 


Wednesday, 
June  13th, 
1838. 


(6)  The  following  case  was  decided  in  Trinity  term,  1  Victoria. 

The  Queen  against  The  Justices  of  Derbyshire. 
(Newborough  against  Swarkston.) 


If  appellants  Sir  W.  W.  Follett  obtained  a  rule,  in  Easter  term  last,  calling  upon  the 
serve  a  state-  justices  of  Derbyshire  to  shew  cause  why  a  mandamus  should  not  issue, 
gro'unds^of  ap-  commanding  them  to  enter  continuances  and  hear  an  appeal  against  an 
peal,  under  stat.  order  of  justices  removing  Charles  Parkes  from  the  parish,  township,  or 
48c  5  JV.  4. 

c.  76.  s.  81.,  fourteen  days  before  the  sessions  for  which  notice  of  trying  the  appeal  is  given, 
and  the  appeal  be  entered  and  adjourned,  they  may,  fourteen  days  before  the  sessions  to 
which  the  adjournment  is  made,  serve  another  statement,  varying  from  the  first,  and  treat 
such  new  statement  as  the  only  one. 

hamlet 
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hamlet  of  Swarkston  in  Derbyshire  to  the  township  of  Newhorough  in 
Staffordshire.  The  facts  were  as  follows.  On  15th  December  1837, 
the  appellants  served  a  notice  of  appeal  (others  having  been  previously- 
served,  not  material  here)  on  the  respondents,  stating,  as  the  grounds, 
that  the  pauper  was  never  settled  in  the  appellant  township,  but  was 
legally  settled  in  the  respondent  parish ;  and  that,  by  an  order  of  jus- 
tices, of  23d  January  1823,  the  pauper's  son,  not  having  any  settlement 
but  one  derived  from  the  pauper,  had  been  removed  to  the  appellant  town- 
ship, from  Repton  in  Derbyshire^  which  order  had  been  executed,  ap- 
pealed against,  and  confirmed,  whereby  the  son's  settlement  was  con- 
clusively determined  to  be  in  the  respondent  parish,  &c.;  and  that  the 
pauper  had  a  settlement  by  estate  in  the  respondent  parish.  The  appeal, 
in  consequence  of  the  pressure  of  business  at  the  Fpiphany  sessions  1838, 
stood  over  to  the  Easter  sessions  following.  In  due  time  before  the  Easter 
sessions,  the  appellants  served  another  notice  of  appeal  on  the  respondents, 
stating  the  grounds  nearly  as  before,  except  that  the  pauper's  settlement 
in  the  respondent  parish  was  not  expressly  asserted  before  the  mention  of 
the  order  of  1823.  At  the  Easter  sessions,  the  Court,  on  argument,  de- 
cided that  the  counsel  for  the  appellants  must  elect  on  which  of  the  two 
notices  they  would  rely ;  and  the  counsel  elected  to  rely  on  the  notice 
last  mentioned.  The  counsel  for  the  respondents  then  contended  that  this 
service  of  the  grounds  of  appeal  was  bad,  under  stat.  4  &  5  W.  4.  c.  76. 
s.  81.,  as  not  having  been  given  fourteen  days  before  the  Epiphany  sessions, 
at  which  the  appeal  was  "intended  to  be  tried."  The  sessions,  being  of 
this  opinion,  refused  to  hear  the  appeal,  and  by  their  order  declared  tliat 
the  order  of  removal  "  is  hereby  confirmed,  the  Court  refusing  to  hear  the 
case,  upon  the  ground  of  the  insufliciency  of  the  notice  of  appeal."  (An 
attempt  was  also  made  to  maintain  the  appeal  on  the  earlier  notice  :  but 
the  decision  of  the  Court  renders  it  unnecessary  to  give  the  details.) 

N.  R.  Clarke  now  shewed  cause,  and  contended  that  the  words  of  the 
statute  were  imperq,tive,  and  required  the  statement  to  be  delivered  before 
the  sessions  at  which  the  appeal  was  intended  to  be  tried  ;  and  he  further 
urged  that,  if  it  were  allowed  to  give  a  second  statement  of  the  grounds 
of  appeal,  a  variation  might  take  place  to  any  extent,  and  the  respondents 
be  put  to  contest  a  point  which,  if  originally  raised,  they  might  not  have 
disputed.  The  first  statement  might  contain  no  good  ground  of  objection ; 
then,  if  the  second  statement  contained  a  good  objection,  and  the  respond- 
ents gave  way,  they  would  lose  their  costs^"  '  ~^  first  sessions  for  which  the 
notice  was  given. 

Willmorei  contra,  was  stopped  by  the  Court. 

Per  Curiam  (Lord  Denman  C.  J.  and  Littledale  J.).  "We  do  not 
think  that  the  legislature  intended  to  bind  the  respondents  to  the  first 
statement  they  might  give. 

Rule  absolute. 

Ss  4 
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jtruim.  West,  Clerk,  against  Turner,  Clerk. 

fgV!  7'/'  JNDEBITATUS  assumpsit  for  lOOl.  for  the  work, 

entirely  ousts  labour,  and  attendance  of  plaintiff  in  preaching  and 

the  common 

law  courts  of  celebrating  divine  service  in  the  parochial  church  of 

jurisdiction  in 

disputes  touch-  LucJdngton,  WiltSi  for  defendant,  and  at  his  request: 

appointed  by"  ^Iso  for  1 00/.  on  an  account  stated.   Pleas  :  as  to  the  last 

curate  under  ^  mentioned  100/.,  non  assumpsit;  as  to  the  first  100/.,  that 

that  act,  or  the  ^j^^  plaintiff  ouffht  not  to  have  his  aforesaid  action,  &c., 

payment  or  ^                   ^                                                             '  ' 

arrears  of  such  because  defendant  says  that,  before  and  at  the  time  of 


And,  there-  the  doing  the  vi^ork  &c.,  and  of  the  promise  &c.,  and 

sumpsit  by  a  from  thence  hitherto,  defendant  was  and  is  a  clerk  in 

aTe^ctor  for"^^  orders,  and  rector  of  the  rectory  of  the  parish  and 

pL^  founded  ^  parish  church  of  Z.  in  the  county  of  W.,  within  the  dio- 

on  the  statute  IS  ^^^^         ecclesiastical  jurisdiction  of  the  Bishop  of 

properly  plead-  ^ 

ed  in  bar,  not  in  Salisbury ;   and  that,  durinff  the  time  aforesaid,  de- 
abatement.  *- 
And  a  special  fendaut  held  and  occupied  a  certain  other  benefice  with 

plea,  founded 

on  the  Statute,  cure  of  souls  withlu  the  meaning  of  the  statute  &c. 

is  sufficient  if  it  ^         iti           it          -i  i 

allege  that  dis-  (^7  Gr.  3.  c,  99.},  and  did  not  duly  reside  on  the  same 

arisen  ami  are  rectory  within  the  meaning  of  the  same  statute  («) ;  and 

depending 

touching  the  (a)  Stat.  57  G.  3.  c.  99.  s.  48.  enacts,  That,  if  any  spiritual  person 

stipend,  and  the  holding  any  benefice,  who  does  not  reside  thereou  nine  months  in  each 

of  ^  md^of  the^  ^^^^  (unless  in  certain  specified  cases),  shall,  for  a  period  exceeding  three 

arreiii  s  thereof,  months,  absent  himself  from  his  benefice  without  leaving  a  curate,  &c.,  to 

and  that  the  ac-  perform,  and  who  shall  perform,  the  ecclesiastical  duties ;  or  shall,  for  three 

concernin<"fhe  i^onths  after  the  death,  resignation,  or  removal  of  any  curate  who  has 

stipend  and  the  served  his  church  or  chapel,  neglect  to  notify  the  same  to  the  bishop  of 

paymfMit  ^^J^^®"  the  diocese,  or  to  nominate  to  the  bishop  a  proper  curate,  "  then  and  in 

arrears  thereof  every  such  case,  and  in  every  case  in  which  no  curate  shall  be  nominated 

touching  which  to  the  bishop  for  the  purpose  of  being  licensed  by  him  within  such  period 

the  disputes  aforesaid,  the  bishop  is  hereby  authorised  to  appoint  and  license  a 

have  arisen,  .  ,       ,     ,          ,      ,  .        .  ■,. 

within  the  proper  curate,  with  such  salary  as  by  this  act  is  allowed  and  directed,  to 

meaning  of  the  serve  the  church  or  chapel  of  the  parish  or  place  in  respect  of  which  such 

statute,  not  neglect  or  default  shall  have  occurred." 

further  specify-  ° 

ing  the  subjects  thereupon 

of  dispute. 


IN  THE  Seventh  Year  of  WILLIAM  IV.  615 

thereupon,  before  any  of  the  said  work  &c.  of  plainiifF,  1837. 

to  wit  &c.,  the  plaintiff,  being  then  in  orders,  procured 

from  the  then  Bishop  of  Salisburj/,  and  the  said  bishop  against 

Turner. 

did  then,  in  pursuance  of  the  said  statute,  and  in  con- 
formity with  its  provisions,  duly  give  and  grant  to 
plaintiff,  licence  and  authority  to  perform  the  office  of 
stipendiary  curate  in  the  said  parish  of  L.,  in  reading 
the  common  prayers,  &c.,  he  the  plaintiff  having  first 
before  the  said  lord  Bishop  subscribed  the  articles, 
&c.;  and  the  said  lord  Bishop  did  in  and  by  the  said 
licence,  in  pursuance  of  the  said  statute,  &c.,  duly  as- 
sign to  plaintiff  the  yearly  stipend  of  80/.,  to  be  paid 
quarterly,  for  serving  the  said  cure,  together  with  the 
surplice  fees  and  the  use  of  the  rectory  house  and  offices, 
in  which  the  Bishop  thereby  required  plaintiff  to  reside, 
&c.,  according  to  the  form  of  the  statute  {a).  Aver- 
ment, that  the  work  &c.  was  done  and  bestowed  by 
plaintiff  for  and  at  the  request  of  defendant,  under  and 
by  virtue  of  the  licence,  as  such  curate  as  therein  men- 
tioned, and  not  otherwise,  and  that,  after  the  doing  and 

(a)  Stat.  57  (?.  3.  c.  99.  s.  53.  enacts :  «  That  it  shall  be  lawful  for 
the  bishop,  and  he  is  hereby  required,  subject  to  the  several  provisions  and 
restrictions  in  this  act  contained,  to  appoint  to  every  curate  such  salary 
as  is  allowed  and  specified  in  this  act ;  and  every  licence  to  be  granted  to 
a  stipendary  curate  under  this  act  shall  contain  and  specify  the  amount 
of  the  salary  allowed  by  the  bishop  to  the  curate  ;  and  such  licence  or  any 
copy  of  the  registry  thereof,  signed  by  the  registrar  of  the  diocese  or  his 
deputy,  shall  be  evidence  of  the  amount  of  the  salary  so  appointed  to  any 
curate  in  all  courts  of  law  or  equity ;  and  in  case  any  difference  shall 
arise  between  any  rector  or  vicar  or  person  holding  any  benefice,  and  his 
curate,  touching  such  stipend  or  allowance,  or  the  payment  thereof,  or  of 
the  arrears  thereof,  the  bishop,  on  complaint  to  him  made,  may  and  shall 
summarily  hear  and  determine  the  same ;  and  in  case  of  wilful  neglect 
or  refusal  to  pay  such  stipend,  salary  or  allowance,  or  the  arrears  thereof, 
he  shall  be  and  he  is  hereby  empowered  to  proceed  by  monition  and 
sequestration  to  sequester  the  profits  of  the  benefice  for  and  until  pay- 
ment of  such  stipend  or  allowance  or  the  arrears  thereof." 

bestowing 
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1837.  bestowing  thereof  as  in  the  declaration  mentioned,  viz. 
"^"^  on  the  day  and  year  therein  mentioned,  divers  difFer- 
against       ences  and  disputes  arose,  and  were  and  still  are  de- 

TURNER. 

pending,  between  the  plaintiff  and  defendant,  touching 
and  concerning  the  said  stipend  in  the  said  licence 
assigned,  and  the  payment  thereof,  and  of  the  arrears 
thereof,  in  respect  of  the  said  work,  labour,  and  attend- 
ance, and  that  the  said  action  of  the  plaintiff,  so  far  as 
in  the  introductory  part  of  this  plea  is  mentioned,  is 
brought  touching  and  concerning  the  said  stipend,  and 
the  payment  thereof,  and  of  the  arrears  thereof  as 
aforesaid,  and  to  recover  the  same  and  payment  thereof 
and  of  the  arrears  thereof  in  the  respects  aforesaid, 
touching  which  premises  the  said  disputes  and  differ- 
ences have  arisen  and  are  still  depending  as  aforesaid, 
within  the  meaning  of  the  same  statute,  contrary  to  the 
tenor  and  effect  of  the  statute  in  such  case  &c.  "  And 
this  the  defendant"  &c.  (verification):  "and  therefore, 
and  by  reason  of  the  statute  in  such  case  "  &c.,  conclu- 
clusion  in  bar. 

To  this  plea  there  was  a  special  demurrer.  (The 
principal  causes  assigned  will  appear  in  the  report  of 
the  argument.)    Joinder  in  demurrer. 

Mannings  in  support  of  the  demurrer.  First,  the 
plea  is  in  effect  a  denial  of  the  jurisdiction,  and  should 
therefore  have  been  pleaded  in  abatement.  Secondly, 
the  plea  is  grounded  on  sect.  74  («)  of  the  statute ;  but 

the 

(a)  Stat.  57  G-  3.  c.  99.  s.  74.  enacts,  "  That  in  every  case  in  which 
jurisdiction  is  given  to  the  bishop  of  the  diocese,  or  to  any  archbishop, 
under  the  provisions  of  this  act,  and  for  the  purposes  thereof,  and  the 
enforcing  the  due  execution  of  the  provisions  thereof,  all  other  and  con- 
current jurisdiction  in  respect  thereof  shall  wholly  cease,  and  no  other 
jurisdiction  in  relation  to  the  provisions  of  this  act  shall  be  used,  exercised 

or 
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the  jurisdiction  of  this  Court  cannot  be  ousted  but  by  1837. 
express  words,  and  none  such  are  contained  in  that  sec-  "wiIt 

tion.    It  was  probably  intended  to  embrace  matters  of  against 

Turner. 

ecclesiastical  jurisdiction  (many  of  which  are  provided 
for  in  the  act),  and  not  such  as  are  the  subject  of  this 
action.  [Lord  Denman  C.  J.  Sect.  53  gives  the  bishop 
a  summary  jurisdiction  over  differences  touching  the 
curate's  stipend  allowed  under  that  section  ;  and  sect.  74. 
speaks  of  "every  case  in  which  jurisdiction  is  given  to 
the  bishop."  Patteson  J.  Sect.  53.  enacts  that,  in  case  of 
difference^  the  bishop  "  shall "  determine  the  same,  and, 
in  case  of  wilful  neglect  to  pay,  shall  be  and  is  empowered 
to  sequester.]  The  bishop  has  exclusive  jurisdiction 
where  the  dispute  is  as  to  the  original  liability  to  pay,  or 
the  amount  of  salary  due;  it  does  not  follow  that  he  has 
jurisdiction  where  an  express  promise  to  pay  is  in  ques- 
tion. \_Coleridge  J.  The  plea  states  the  disputes  to  have 
been  touching  the  said  stipend  and  the  payment  thereof, 
and  of  the  arrears.]  Then,  thirdly,  the  plea  ought  to 
have  specified  the  subject  matter  of  the  disputes ;  whe- 
ther they  related  to  the  reasonableness  of  the  amount  of 
salary,  the  regularity  of  the  appointment,  or  any  other 
question.  [Coleridge  J.  The  words  of  the  statute  are 
so  large  that  there  seems  to  be  no  kind  of  dispute 
which  they  would  not  include.]  If  any  subject  of  dis- 
pute had  been  specified,  the  plaintiff  might  have  safely 
traversed ;  he  cannot  allege  generally  that  there  were 
no  disputes. 

Cowling,  contra.    Sects.  53  and  74  are  clearly  suf- 
ficient to  take  away  the  jurisdiction  of  this  Court,  even 

or  enforced,  save  and  except  such  jurisdiction  of  the  bishop  and  archbishop 
under  this  act ;  any  thing  in  any  act  or  acts  of  parliament,  or  law  or  laws, 
or  usage  or  custom  to  the  contrary  notwithstanding." 

according 
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1837.       according  to  the  rule  that  the  jurisdiction  shall  not  be 
ousted  but  by  express  words.    [Lord  Desman  C.  J. 

West 

against       We  think  with  you  as  to  the  effect  of  these  clauses.] 

Turner.       mi      i    •  i      •    i  i  ^  -r^ 

lhat  being  so,  a  plea  in  bar  was  the  proper  plea ;  Par- 
ker V.  Elding  [a).  Under  the  law  as  it  formerly  stood, 
the  curate's  best  remedy  for  a  salary  assigned  by  the 
bishop  was  in  the  ecclesiastical  courtsj  but  he  might  sue 
in  the  common  law  courts  upon  a  promise  by  the  in- 
cumbent, if  prepared  with  proof  of  his  qualification ; 
2  Burn's  Ecc,  La'w^  69.  tit.  Curates  {b).  Stat.  12  Ann. 
St.  2.  c.  12.  5.  1.  gave  a  summary  power  to  the  bishop 
in  the  case  of  differences  between  rector  and  curate  as 
to  a  stipend  appointed  by  the  bishop,  or  the  payment 
thereof,  and  in  case  of  refusal  to  pay ;  and  now,  by  stat. 
57  G.  3.  c.  99.,  not  only  is  the  former  power  continued  to 
the  bishop  {s.  53.),  but  the  jurisdiction  of  the  temporal 
courts,  which  was  concurrent  with  that  of  the  bishop, 
is  (by  s.  74.)  abolished.  The  plea,  therefore,  is  not  in 
abatement,  but  destroys  the  action.  No  express  promise 
to  pay  is  declared  upon  here,  or  admitted  by  the  plea. 
The  promise  alleged  is  only  that  which  the  law  implies. 
It  is  no  objection  that  the  particular  matters  in  dispute 
are  not  stated.  To  require  this  would  be  against  the 
policy  of  the  act,  which  is  to  withdraw  these  matters 
from  the  public  tribunals.  At  all  events,  as  the  words 
of  the  act  are  large  enough  to  exempt  all  disputes  from 
the  jurisdiction  of  this  Court,  a  particular  statement  of 
those  depending  here  could  not  be  necessary.  It  might 
perhaps  have  been  requisite,  if  the  plea  had  been  in 
abatement;  but,  the  whole  jurisdiction  being  ousted  in 
all  cases  of  disputes,  such  minuteness  would  be  super- 
fluous. 

(a)  1  East,  352.  (6)  8th  ed. 

Manning 
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Manning  in  reply.  |In  Parker  v.  Elding  {a)  the  ques-  1837. 
tion  whether  the  defence,  if  pleaded,  should  have  been 

West 

pleaded  in  abatement  or  in  bar,  was  not  distinctly  against 

Tu  KKKR 

raised,  [Coleridge  J.  referred  to  Taylor  v.  Blair  (Z»)]. 
The  manner  in  which  a  court  of  requests'  act  shall  be 
taken  advantage  of  depends  on  the  words  of  the  par- 
ticular act.  The  plaintiff  here  was  entitled  'to  know 
precisely  what  disputes  would  be  relied  upon  at  the  trial, 
in  order  that  he  might  not  be  taken  by  surprise. 

Lord  Denman  C.  J.  The  objections  ultimately  relied 
on  are  two.  One  is,  that  the  nature  of  the  disputes 
ought  to  have  been  specified  in  the  plea;  but  I  think 
the  statement  as  made  is  sufficient,  and  clear  enough  to 
render  it  easy  to  try  whether  disputes  exist  or  not.  I 
do  not  see  why  they  should  be  so  alleged  in  pleading 
that  we  should  be  able  to  judge  of  the  nature  of  them. 
And,  if  the  existence  of  the  disputes  is  properly  alleged, 
there  is  no  reasonable  doubt  that  sect.  74?  takes  aw^ay 
the  jurisdiction  of  this  Court.  The  other  objection  is, 
that  the  plea  should  have  been  in  abatement.  It  may 
be  enough  to  answer  that  the  effect  of  the  plea  is  not 
to  set  up  another  court  in  exclusion  of  this,  but  to  say 
that  there  is  no  court  by  which  the  disputes  ought  to  be 
tried.  The  act  has  given  another  mode  of  determinino: 
them.  The  plea  could  not  give  a  better  writ ;  it  totally 
denies  the  power  of  the  courts.  Lord  Kenyon  says, 
in  Parker  v.  Elding  (c),  "  Some  acts  of  parliament, 
giving  a  peculiar  jurisdiction,  require  that  it  shall  be 
pleaded,  in  case  the  parties  claiming  the  privilege  shall 
be  sued  elsewhere ;  and  others  direct  that  a  suggestion 

{a)  I  East,S52.  ,  (6)3^.72.453. 

(c)  1  East,  354. 

shall 
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shall  be  entered  on  the  roll;  and  in  those  cases  the 
methods  pointed  out  by  the  respective  statutes  must  be 
pursued.  But  here  is  a  general  law,  of  which  we  are 
bound  to  take  notice,  which  says,  that  no  action  shall 
be  brought  against  any  person  residing  within  the  juris- 
diction for  any  debt  not  amounting  to  405.,  and  recover- 
able by  virtue  of  that  act.  The  demand  in  question  is 
of  that  sort.  How  then  can  we  say  that  the  plaintiff 
shall  recover  it  against  the  positive  direction  of  the  act  ? 
This  being  directed  to  be  taken  as  a  public  act  is  part 
of  the  general  law  of  the  land,  of  which  the  plaintiff  must 
be  deemed  to  have  notice,  and  therefore  cannot  object 
to  being  surprised."  Every  word  of  those  observations 
is  applicable  here;  and  we  could  not  decide  for  the 
plaintiff  without  over-ruling  Parker  \.  Elding  [a).  In 
that  case  the  question  arose  on  a  plea  of  the  general 
issue ;  here  the  facts  are  specially  pleaded  in  conformity 
to  the  new  rules,  but  the  defence  is  the  same.  The 
judgment  must  be  for  the  defendant. 

Patteson  J.  [b).  Section  74  of  stat.  57  Gr.  3.  c.  99.,  is 
quite  general  in  its  enactment,  directing  that,  in  every 
case  in  which  jurisdiction  is  given  to  the  bishop  for 
enforcing  the  due  execution  of  the  act,  all  other  juris- 
diction in  respect  thereof  shall  cease.  If,  therefore,  it  be 
shewn  sufficiently  by  the  plea  that  the  bishop  has  juris- 
diction, the  jurisdiction  of  this  Court  is  taken  away. 
Then  it  is  said  that  the  plea  here  should  have  been  in 
abatement.  In  1  TiddJs  Practice^  631  {c)  it  is  laid  down 
that  in  transitory  actions  the  defendant  cannot  plead  to 
the  jurisdiction  unless  the  declaration  shew  that  the  cause 

(a)  1  East,  352.  (6)  Littkdde  J,  was  absent, 

(c)  9th  ed. 

of 
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of  action  accrued  within  a  county  palatine,  and  that,  even  1837. 
then,  the  plea  must  aver  either  that  the  defendant  dwells  ~ 

VVEST 

in  the  county,  or  that  he  had  sufficient  goods  and  against 

Turner. 

chattels  there  by  which  he  may  be  attached,  otherwise 
the  plea  cannot  be  allowed,  lest  a  failure  of  justice  should 
ensue.  I  do  not  say  whether  that  is  too  generally  laid 
down  or  not.  A  similar  doctrine  is  afterwards  stated  as 
to  the  claim  of  conusance  (a).  Now  in  the  present  case 
the  plea  could  not  give  any  other  jurisdiction  in  which 
the  plaintiff  could  have  a  remedy ;  for,  by  the  statute, 
no  action  at  law  lies  any  where.  The  defendant 
could  not  give  the  plaintiff  a  better  writ.  The 
only  difficulty  I  felt  as  to  the  effect  of  sect.  74  arose 
from  the  words  in  sect.  53,  that  the  bishop's  licence 
shall  be  evidence  of  the  amount  of  the  salary  so 
appointed  to  any  curate  in  all  courts  of  law  or  equity;" 
which  seems  to  imply  that  such  a  question  might  come 
before  one  of  those  courts.  But  that  expression  is  not 
sufficient  to  take  away  the  effect  of  sect.  74,  if  the  facts 
bring  the  case  within  it.  Then  as  to  the  averments  in 
the  plea.  The  non-residence  is  stated,  merely  to  shew 
the  authority  of  the  bishop  to  appoint  a  salary.  It  is 
then  alleged  that  differences  and  disputes  arose,  and  are 
depending,  between  the  plaintiff  and  defendant,  touching 
the  stipend  assigned  in  the  licence,  and  the  payment 
thereof  and  of  the  arrears  thereof,  in  the  very  words  of 
sect.  53  ;  clearly  shewing  the  case  to  be  one  in  which 
the  bishop  had  jurisdiction  :  and  then  it  is  said  that  the 
action,  so  far  as  in  the  introductory  part  of  'the  plea  is 
mentioned,  is  brought  touching  and  concerning  the  said 
stipend  and  the  payment  and  arrears  thereof.    There  is 

(a)  Seep.  632. 

therefore 
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1837.  therefore  a  pointed  averment  as  to  the  bishop's  jurisdic- 
"7"  tion  over  the  subject  matter  of  this  cause.  Then  it  is  said 

West 

against      that  the  plea  ought  to  shew  what  the  subjects  of  dispute 

FURNEB. 

were.  But  the  effect  of  that  statement  would  be  directly 
to  contravene  the  object  of  the  legislature,  and  of  the 
plea  itself;  inasmuch  as,  when  the  subjects  of  dispute 
were  so  placed  on  the  record,  they  might  be  traversed, 
and  so  would  be  brought  at  once  before  another  tribunal 
than  that  of  the  bishop,  namely,  a  jury  or  this  Court. 
A  mere  traverse  of  the  fact,  generally  stated,  that  dis- 
putes had  arisen,  would  not  have  that  effect.  At  all 
events  the  plea  here  follows  the  words  of  the  act,  and 
is  sufficient. 

Coleridge  J.  Our  opinion  on  this  case  does  not 
trench  upon  the  law  respecting  pleas  to  the  jurisdiction, 
which  must  give  the  plaintiff  another  court.  Suppose 
the  statute  had  said  that  all  disputes  under  it  should  be 
referred  to  arbitration ;  would  a  plea  founded  on  that 
statute  be  a  plea  to  the  jurisdiction  ?  The  present 
statute  in  effect  prescribes  that  no  action  shall  be 
brought;  for  the  proceeding  before  the  bishop  is  not 
an  action. 

Judgment  for  the  defendant. 
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Spencer  (as  One  of  the  registered  Officers 
of  the  Yorkshire  District  Bank)  against 
Newton. 

Lane  against  The  Same. 

SIR  JOHN  CAMPBELL^  Attorney-General,  in  last  A  cause  being 
referred  to  ar- 

Hilary  term,  January  24th,  obtained  a  rule  to  shew  bitration,  the 
cause  why  the  defendant  should  not  be  discharged  out  from^3^?^lsTzVe 
of  the  custody  of  the  marshal  in  these  two  actions,  Itt^j^there- 
upon  the  following  grounds.    A  cause,  in  which  the  ^efendtnt  ^^^^ 
now  defendant  was  plaintilF  and  one  Reiter  defendant,         ^^^t  the 

order  of  refer- 

was  referred  to  arbitration.     In  December  1836,  the  ence  had  been 

surreptitiously 

now  defendant  received  notice  of  an  appointment  to  at-  obtained,  and 

^     -  .  that  he  should 

tend  the  arbitrator  m  Londoti  on  January  7th  1837.  move  the  Court 

The  now  defendant  was  at  that  time  living  in  Yorkshire,  ^rm^^to^s^et 

220  miles  from  London.  He  endeavoured,  but  without  arbkrlt'or  a'd'.^^ 
success,  to  obtain  a  postponement:  and  he  arrived  in 

^       ^  '  reference,  to 

London  by  the  mail,  January  6th.    Being:  obliged  to  await  the  result 

/  .  &  &  of  such  motion, 

take  the  journey  when  ill  provided  with  funds,  he  was  on  Saturdmj, 

January  lih; 

Without  money  when  he  reached  London.    He  went  term  began  on 

before  the  arbitrator  on  January  7th,  attending  the  re-  the  plaintiff  re- 
mained in 

London^  awaiting  the  motion  till  Monday,  January  16th,  when,  no  motion  having  been  made, 
he  was  about  to  leave  London,  but  was  arrested.  Held,  that  he  was  not  privileged  from 
arrest  by  reason  of  his  attendance  on  the  arbitration,  or  on  account  of  the  expected  motion. 

The  arbitrator  having  appointed  a  day  for  holding  the  reference,  plaintiff,  having 
attempted  without  success  to  obtain  a  postponement,  came  to  London  without  sufficient 
money  to  pay  his  expenses.  He  remained  in  London  several  days  after  the  reference  had 
been  adjourned,  for  want  of  money  to  carry  him  home,  and,  having  at  length  obtained 
money,  was  about  to  leave  London  immediately,  when  he  was  arrested.  Held,  that  his 
previous  inability  to  leave  London  was  no  ground  for  prolonging  his  privilege  from  arrest 
as  a  party  attending  the  reference. 

Quaere,  whether  the  privilege  would  have  been  extended  if  the  detention  had  been 
caused  by  illness  ?  (a) 

(a)  This  case  was  decided  last  Hilary  term,  but  was  postponed  for  the 
purpose  of  adding  to  it  the  subsequent  decision,  p.  630,  note  (a),  post. 

Vol.  VI.  T  t  ference 
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1837.  ference  (according  to  his  affidavit  in  support  of  the 
"  rule)  as  plaintiff,  and  as  a  material  witness.    On  the 

bPENCER 

against  meeting  before  the  arbitrator,  Beiter's  attorney  pro- 
Newton. 

tested  against  the  reference  being  proceeded  in,  because, 
as  he  alleged,  the  order  of  reference  had  been  surrepti- 
tiously obtained ;  and  he  stated  that  he  should  move  the 
Court  of  Exchequer  in  the  next  term  to  have  the  order 
set  aside.  The  arbitrator,  after  taking  some  evidence 
ex  parte  for  the  now  defendant,  appointed  February 
15th  for  proceeding  with  the  reference,  subject  to  such 
order  as  the  Court  might  make  in  the  interim.  The 
now  defendant  was  advised  and  believed  that  it  was 
proper  and  necessary  for  him  to  remain  in  London 
during  the  next  week,  to  meet  and  answer  any  rule 
which  might  be  obtained  on  Beiter\  part :  and  his 
affidavit  further  stated  that  all  doubt  as  to  the  propriety 
of  his  staying  was  removed  by  the  failure  of  a  remit- 
tance which  he  was  entitled  to  and  expected  to  receive 
early  in  the  said  next  week  from  his  bankers  in  the 
country,  whereby  he  was,  during  all  that  week,  destitute 
of  means  to  pay  his  expenses  at  the  inn  at  which  he 
had  arrived,  his  debt  at  the  coach-office  (for  his  fare 
to  London\  and  the  expenses  of  his  return ;  and  he 
added  that  he  could  not  have  returned  on  foot,  as, 
besides  his  want  of  means,  he  had  been  attacked  with 
influenza  while  in  town.  On  January  16th  he  obtained 
20/.  from  Mr.  Reade  a  solicitor  in  LincoMs  Inn  Fields  ; 
and  finding  that  no  rule  had  been  served  in  the  cause 
depending  before  the  arbitrator,  he  gave  directions  for 
transmitting  to  him  in  the  country  any  communication 
relative  to  the  cause,  and  was  about  to  leave  town  by 
the  mail  on  the  16th.  On  his  way  from  Mr.  Readers 
to  the  coach-office,  he  was  going  into  the  Hall  of 

LincoMs 
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LincoMs  Inn  to  dine,  when  he  was  arrested  on  a  capias  1837. 
ad  respondendum  at  the  suit  of  Spencer  ;  the  officer  also  ^ 

Spencer 

teUing  him  that  he  held  a  writ  against  him  in  execution  against 

Newton. 

at  the  suit  of  Richard  Kirkman  Lane,  He  claimed 
privilege  as  a  person  attending  on  a  judicial  proceeding, 
but  was  detained  in  custody.  The  defendant  was  a 
student  of  LincoMs  Inn^  had  dined  in  the  Hall  of  that 
Society  on  the  first  five  days  of  Hilary  term  1837,  and 
had  kept  the  term  on  January  15th. 

Sir  F,  PollocJc  for  the  plaintiff  Spencer^  and  Kelly  for 
the  plaintiff  Lane^  shewed  cause  in  the  same  term, 
January  28th.     To  support  this  rule,  the  defendant 
must  maintain  that  he  and  all  the  parties  attending  the 
reference  were  privileged  till  the  15th  of  February. 
Nine  days  had  in  fact  elapsed  between  the  meeting 
before  the  arbitrator  and  the  arrest.    It  cannot  be  con- 
tended that  a  party  who  has  come  to  London  to  attend 
a  judicial  proceeding  is  privileged  from  arrest  so  long 
as  he  is  unable  to  pay  the  expense  of  returning.  The 
defendant  here,  when  he  left  Yorkshire,  must  have  known 
what  his  condition  would  be  as  to  funds  when  he  came 
to  London  ;  his  affidavits  at  least  shew  no  ground  for  a 
misconception  on  the  subject.    It  is  not  clear  that  even 
sickness  would  have  prolonged  the  privilege ;  but  on 
this  point  the  affidavits  establish  no  case.    They  do  not 
state  when  the  illness  began ;  it  may  have  been  after 
the  privilege  had  ceased.    The  intention  announced  of 
moving  the  Court  of  Exchequer  on  Feiter''^  behalf 
could  not  sanction  the  defendant's  stav  in  London  ;  he 
might  have  prepared  instructions  in  the  country  for 
opposing  a  rule,  if  obtained.    But  it  seems,  by  the  affi- 
davits, that  the  defendant's  motive  for  remaining  in 
London  was,  in  part  at  least,  to  keep  his  term.  Un~ 
T  t  2  doubtedly, 
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doubtedly,  a  person  attending  an  arbitration  is  privi- 
leged, morando  et  redeundo,  Spe?ice  v.  Stuart  (a) ;  and 
even  in  deviating,  and  making  a  stay,  when  going  to 
the  arbitration,  if  it  be  satisfactorily  shewn  that  the 
stay  was  reasonable  and  bona  fide,  but  not  otherwise ; 
Ricketts  V.  Gurney  {h\  Randall  v.  Gurjiey  (c).  The  ex- 
tension of  time  contended  for  in  the  last  two  cases  was 
only  an  evening,  and  until  five  in  the  afternoon  of  the 
following  day.  And  so  in  Hatch  v.  Blisset  (d)  a  woman 
having  come  to  Winchester  to  attend  a  trial,  which 
ended  at  four  in  the  afternoon,  was  held  privileged  from 
arrest  when  going  home  to  Portsmou§i  at  seven  the  next 
afternoon,  the  Court  saying  that  "  a  little  deviation  or 
loitering "  would  not  alter  the  right  to  protection. 
Where  the  party  lived  in  the  town  in  which  the  judicial 
proceeding  took  place,  the  privilege  redeundo  has  been 
extended  over  various  periods  of  the  day  on  which 
the  judicial  proceeding  occurred,  not  longer.  Instances 
are  gived  in  1  Tidd's  Practice,  196  (^);  and,  in  general, 
perhaps,  in  the  case  of  any  period  within  a  day,  the 
Courts,  to  avoid  splitting  a  day,  would  incline  to  the 
most  liberal  construction.  But  here  the  claim  is  to  be 
exempt  from  arrest  for  nearly  six  weeks,  and  that  be- 
cause the  party  set  out  for  London  with  funds  which 
he  knew  to  be  insufficient. 


Sir  J.  Campbell,  Attorney-General,  contra.  The  time 
of  privilege  in  returning  from  an  attendance  of  this  kind 
is  not  to  be  meted  out  by  hours  and  minutes  :  its  proper 
duration  is  till  the  party  can  reasonably  return ;  and  this 

(a)  3  East,  89.  {h)  7  Pnce,  699.    S.  C.  1  Chitt.  Hep.  682. 

(c)  2,B.  ^  Aid,  252.    S.  C.  1  Chitt.  Rep.  679. 

{(1)  Gilb.  Cas.  K.  B.  308.  S.  C.  2  Stra.  986. :  cited  6  Sac.  Abr.  531. 
538.,  Privilege,  (B.)  7th  ed. 

(e)  9th  ed.    And  see  Pitt  v.  Coomes,  SB*  ^  Ad.  1078. 

has 
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has  always  been  liberally  estimated.  If  the  return  were  1837. 
prevented  by  snow,  a  flood,  or  a  storm,  the  propriety  of 
this  would  be  evident ;  and  the  want  of  money,  here,  against 
was  equivalent  to  a  physical  impossibility.  In  Randall 
V.  Gurney  {b%  and  RicJcetts  v.  Gurney  (c),  the  main  ques- 
tion was  as  to  reasonableness  of  time.  This  point  was 
also  adverted  to  by  the  Court  of  Exchequer  in  Stokes  v. 
White  {c).  Without  arguing  for  an  exemption  till  the 
15th  of  February^  it  is  enough  to  say  here  that  the  party 
was  privileged  in  attending  the  appointment  for  January 
7th.  During  that  attendance,  it  was  declared  by  the 
opposite  party  that  the  order  of  reference  had  been  sur- 
reptitiously obtained,  and  that  the  Court  of  Exchequer 
would  be  moved  to  set  it  aside,  a  motion  affecting  the 
character  of  the  now  defendant,  and  which  it  was  proper 
that  he  should  personally  meet  at  the  first  opportunity. 
It  could  not  be  expected  that  he  should  leave  London  on 
the  7th,  nor  on  the  8th,  which  was  Sunday  ;  and  on  the 
11th  term  began.  The  threatened  motion  in  the  Ex- 
chequer was  a  judicial  proceeding  in  which  he  was  con- 
cerned, and  he  was  privileged  in  waiting  for  that, 
according  to  Childerston  v.  Barrett  (d),  at  least  during 
the  first  four  days  of  the  term,  which  ended  on  Satur- 
day, January  14th.  If  he  was  exempt  from  arrest  on 
the  grounds  which  have  been  stated,  the  fact  that,  while 
staying  in  London,  he  kept  his  term  at  Lincoln! &  Inn^  will 
not  take  away  the  exemption. 

Patteson  J.  [e),  I  agree  that  the  Court,  in  consider- 
ing questions  of  this  kind,  is  not  to  be  bound  by  hours 

(a)  ^B.     Aid.  252.    S.  C.  1  C/iitt.  Eep.  679. 
(6)  7  Price,  699.    S.  C.  1  Chitt.  Rep.  682. 

(c)  1  Cro.  M.  4;  R.  223.    S.  C.  4  T^/rwh.  786.    (d)  11  East,  439. 
((?)  Lord  Denman  C.  J.  was  attending  the  Privy  Council. 

T  t  3  and 
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1837.      and  days,  but  must  look  to  the  reasonableness  of  the 
time.    The  question  here  depends  on  the  notice  given 

Spencer  ^  ° 

against  of  a  motion  to  be  made  in  the  Court  of  Exchequer ;  for 
I  think  it  is  conceded  that  a  party  is  not  privileged  in 
staying  merely  during  the  adjournment  of  an  arbitration. 
The  defendant  says,  indeed,  that  it  was  impossible  for 
him  to  leave  London^  for  want  of  means  ;  but  the  Court 
cannot  notice  any  such  reason.  That  was  his  misfortune ; 
but  we  cannot  say  that  the  time  of  privilege  is  therefore 
to  be  extended.  Then,  the  attendance  taking  place  be- 
fore the  arbitrator,  the  attorney  for  Reiter  giving  notice 
that  he  shall  move  the  Court  by  reason  of  the  order  of 
reference  having  been  surreptitiously  obtained,  and  the 
arbitrator  thereupon  adjourning  the  reference,  was  the 
now  defendant  privileged  in  waiting  to  see  whether  the 
motion  would  be  made  ?  The  adjournment  took  place 
on  the  7th  of  January  ;  it  is  said  that  he  was  entitled  to 
remain  till  term,  and  also  during  the  first  four  days; 
though  I  do  not  know  why  this  particular  time  is  fixed 
upon.  The  fifth  day  was  Sunday ;  on  the  Monday  he 
obtained  money,  and  was  about  to  leave  town,  when  he 
was  arrested.  None  of  the  cases  are  like  this.  Childer-' 
stone  V.  Barrett  («;),  where  a  party  was  held  privileged 
in  waiting  for  a  cause  which  was  a  remanet,  but  not  in 
the  list  of  causes  for  the  day  on  which  the  arrest  hap- 
pened, approaches  it  the  most  nearly.  There  is  a  case 
in  Russell  8^  Mylne  [h\  where  a  person  subpoenaed  as  a 
witness,  and  whose  examination  was  fixed  for  the  22d 
of  October  in  London,  was  arrested  in  London  on  the 
19th  while  going  to  a  solicitor's  office  to  examine  the 
interrogatories  which  he  was  to  answer ;  and  it  was  held 


(a)  11  East,  439.  (h)  Gibbs  V.  Phillipson,  I  Muss,     ilf.  19. 

that 
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that  he  could  not  claim  his  privilege  under  those  cir- 
cumstances. In  another  case  in  Chancery  (a),  it  was 
held  that  a  party  was  privileged  during  the  adjournment 
of  an  arbitration  from  one  period  to  another  of  the 
same  day,  I  should  have  thought  that  in  such  a  case 
there  could  be  no  doubt ;  nor  where  the  adjournment 
is  from  day  to  day.  But  here  the  adjournment  was  for 
a  long  period  ;  there  was  no  motion  depending  in  court ; 
and  the  question  is,  whether  the  defendant  was  entitled, 
under  the  circumstances,  to  remain  nine  days  after  the 
adjournment.  I  am  inclined  to  allow  the  full  extent 
of  the  privilege ;  but  to  admit  what  is  here  contended 
for  would  be  going  too  far  beyond  any  of  the  decided 
cases.    The  rule  must  be  discharged. 

Williams  J.  I  am  of  the  same  opinion.  Such  an 
application  to  the  court  as  was  expected  in  this  case 
differs  from  the  other  proceedings  which  have  been  ad- 
verted to.  If  a  motion  is  made  in  court,  the  opposing 
party  need  not  make  his  affidavit  instanter ;  he  has  as 
ample  opportunity  of  knowing  the  grounds  of  motion, 
though  absent,  as  if  he  had  been  present  in  court. 
I  do  not  see  what  benefit  he  would  derive  from  beinar 
present ;  whether  he  be  so  or  not,  his  course,  in 
answering  the  application,  must  be  the  same.  With 
respect  to  the  defendant's  illness,  there  is  no  allegation 
sufficient  for  us  to  act  upon  ;  and  it  seems  that  during 
his  stay  he  several  times  attended  the  dinners  in  Lin^ 
coin's  Inn  Hall, 

(a)  See  the  judgment  of  Lord  Eldon  in  Ex  parte  Temple,  2  Ves.  §• 
J5,  395.    And  Ex  parte  Russell,  1  Rose,  278. 


1837. 

Spencer 
against 
Newton. 
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Coleridge  J.  The  only  point  on  which  I  felt  anxious 
was  the  alleged  illness  of  the  defendant ;  for,  if  it  had 
been  shewn  that  his  stay  in  London  was  entirely  caused 
by  that,  I  should  have  thought  there  was  ground  for 
the  exemption  claimed.  But  on  that  subject  there  is  no 
statement  which  we  can  rely  upon.  And  I  think  that 
we  cannot,  on  this  motion,  take  into  account  a  casual 
want  of  money ;  if  we  did,  there  must  be  different  laws 
of  privilege  according  to  the  pecuniary  circumstances 
of  parties. 

Rule  discharged  (c). 


Friday, 
April  28th, 
1837. 

A  declaration 
against  a  de- 
fendant in  the 
custody  of  the 
marshal  must 
be  served  on 
the  prisoner  in 
person,  or  on 
the  keeper  of 
the  prison  ; 
and,  in  default 
of  this,  the  ser- 
vice and  all 
subsequent 
proceedings 
will  be  set 
aside  for  irre- 
gularity. 

And  this, 
though  the  de- 
fendant has 
employed  an 
attorney  in  an 
application  to 
be  discharged 

out  of  custody,  and  the  declaration  was  served  on  such  attorney. 

An  affidavit  to  hold  to  bail,  in  an  action  of  S.  against  iV.,  was  as  follows.  H.,  manager 
of  the  Y.  bank,  maketh  oath  "  and  saith  that  N.  is  justly  and  truly  indebted  to  S.,  as  one 
of  the  registered  public  officers  of  the  Y.  bank,  in  the  sum  of  50^.  for  money  lent  by  this 
deponent,  as  such  manager  as  aforesaid,  to  the  said  N.  at  his  request."  Held,  to  be 
irregular,  under  stat.  7  G.  4.  c.  46.  s.  9.,  but  not  a  nullity. 

And,  therefore,  the  defendant  having  obtained  a  rule  in  this  Court  to  be  discharged  out 
of  custody  upon  another  ground,  which  rule  was  discharged,  the  Court  refused,  on  an 
application  in  a  subsequent  term,  to  discharge  the  defendant  out  of  custody  for  such 
defect  in  the  affidavit,  he  not  swearing  (though  he  urged  in  argument)  that  his  attention 
had  not  been  drawn  to  the  irregularity  at  or  before  the  time  of  the  previous  application. 

^  I.  36., 


(a)  Spencer  (as  one  of  the  registered  Officers,  8cc.)  against 
Newton. 

In  the  present  term.  The  Defendant  in  person  obtained  a  rule  to  shew 
cause  why  the  proceedings  in  this  action  should  not  be  set  aside  on  the 
ground  of  the  insufficiency  of  the  affidavit  of  debt,  and  also  for  irre- 
gularity. 

It  appeared,  by  the  affidavits  in  support  of  the  rule,  that  the  defendant, 
having  been  arrested  in  this  action  on  16th  January  1837,  as  above 
stated,  was,  on  23d  January,  committed  to  the  custody  of  the  marshal 
in  default  of  bail ;  in  which  custody  he  had  remained  ever  since.  The 
affidavit  to  hold  to  bail  was  as  follows.  "  John  Harvey,  of  Ripo7i,  in  the 
county  of  York,  manager  of  the  Ripon  branch  of  the  Yorkshire  district 
bank,  maketh  oath  and  saith  that  Augustus  Newton  is  justly  and  truly 
indebted  unto  Isaac  Spencer,  of  Plantation,  in  the  county  of  the  city  of 
York,  Esquire,  as  one  of  the  registered  public  officers  of  the  said  Yorkshire 
district  bank,  in  the  sum  of  501.,  for  money  lent  by  this  deponent,  as  such 
manager  as  aforesaid,  to  the  said  Augustus  Neivton  at  his  request."  No 
declaration  (see  stat.  4  5  W,  8c  M.  c.  2\.  s.  2.)  had  been  received  by 
or  served  on  the  defendant,  nor  had  any  been  served  or  delivered  at  the 
office  of  the  prison,  or  upon  the  keeper,  or  filed  (see  Rule  Hil.  2  W.  4. 
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I.  36.,  3  B.  c|-  Ad.  319.).  The  defendant  swore  that  he  had  not,  at  any 
time,  authorised  any  attorney  or  agent  to  put  in  bail,  appear,  or  plead 
to,  or  defend  the  action,  but  had,  since  his  arrest,  taken  charge  of  and 
defended  the  same  in  person.  A  rule  to  plead  had  been  given,  dated 
14th  February.  The  plaintiff,  on  21st  February ,  signed  judgment  for 
want  of  a  plea,  and  a  writ  of  fi.  fa.  was  executed.  It  appeared  that, 
during  Hilary  vacation,  the  defendant  had  made  applications  to  Judges  at 
chambers,  to  have  the  proceedings,  at  several  stages,  set  aside.  The  de- 
claration had  been^served  on  Messrs.  Annesley  and  Reade,  attornies  ;  and 
it  appeared  (hat  the  defendant  knew  of  this  fact ;  but  it  was  not  distinctly 
shewn  when  he  knew  it.  The  affidavits  in  answer  stated  that,  on  the  18th 
of  January,  the  defendant  served  the  plaintiff  with  a  summons  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  custody  for  irregularity, 
and  on  the  ground  that  he  was  privileged  from  arrest ;  on  which  summons 
a  hearing  took  place  at  chambers,  and  the  order  was  refused ;  and  that 
a  rule  nisi  was  afterwards  obtained,  and  discharged  by  this  Court  on 
January  28th,  as  above  reported.  Messrs.  Annesley  and  Eeade  had  acted 
as  the  defendant's  attornies  on  that  application. 


1837. 

Spencer 
against 
Newion. 


Sir  F.  Pollock  and  Barstow  now  shewed  cause.  First,  as  to  the  affidavit 
to  hold  to  bail.  The  defendant  ought  to  Jiave  taken  the  objection  before  : 
it  might  have  been  decided  upon  when  the  Court  determined  the  question 
of  privilege.  Further,  the  stat.  7  G.  4.  c.  46.  s.  9.  enacts  that  all  pro- 
ceedings for  debts  due  to  the  banking  co-partnership  shall  be  instituted 
in  the  name  of  one  of  the  public  officers,  nominated  as  directed  in  sect.  4. 
Now,  the  affidavit  expressly  states  the  debt  to  be  due  to  the  plaintiff  "  as 
one  of  the  registered  public  officers  "  of  the  bank.  \_Coleridge  J.  For 
money  lent,  not  by  the  plaintiff,  but  by  the  deponent  as  manager  of  the 
bank.]  Suppose  an  affidavit  by  the  foreman  of  plaintiff,  for  money  lent 
or  goods  sold  and  delivered  by  the  deponent  as  such  foreman.  [Lord 
Deriman  C.  J.  Assuming  that  such  an  affidavit  would  be  sufficient,  it  still 
shews  a  debt  to  the  plaintiff.]  Substantially,  it  is  clear  that  the  action  is 
for  money  due  to  the  bank,  upon  money  lent  by  the  manager  in  that 
character  ;  and  that  the  party  suing  represented  the  bank  according  to 
the  statutory  direction.  The  schedules  at  the  end  of  the  act  shew  the  form 
in  which  the  corporation,  the  partners,  the  officers,  &c.,  are  to  be  returned  : 
is  the  affidavit  to  follow  all  these  details?  [Coleridge  You  have 
nothing  but  the  name  of  the  bank  :  how  does  it  appear  that  the  bank  is 
within  the  statute  at  all?  Suppose,  instead  of  "  The  Ripon  branch  of 
the  Yorkshire  district  bank,"  the  words  were  "Messrs.  Childs  and  Co." 
Would  that  be  enough  ?]  The  schedule  (A)  requires  only  the  "  firm  or 
name  of  the  banking  corporation  or  copartnership,  viz."  &c.  Then,  as 
to  the  delivery  of  the  declaration,  the  general  rule,  that  a  declaration 
against  a  defendant  in  the  custody  of  the  marshal  must  be  served  on  the 
defendant  in  person,  or  on  the  turnkey,  does  not  prevail  where  the  de- 
fendant 
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fendant  has  an  attorney.  He  does  not,  indeed,  here  appear  by  attorney; 
for,  being  in  the  custody  of  the  marshal,  he  is  in  court  without  appearance. 
But  he  has  appeared  by  attorney  on  the  previous  application  for  a  dis- 
charge. [Patieson  J.  That  does  not  constitute  an  attorney  forjreceiving 
process.  What  else  could  the  defendant  have  done  on  the  summons?  He 
could  not  have  sent  a  friend  to  attend  it,  who  was  not  an  attorney.]  This 
case  is  not  like  Dent  v.  Hallifax  (1  Taun,  493. ;  and  see  Clavey  v.  Watts, 
2  W.  Bl.  786.),  where  it  was  held  irregular  to  deliver  a  declaration  against 
a  defendant,  being  in  the  custody  of  the  sheriff,  to  an  attorney  who  had 
acted  merely  for  the  purpose  of  putting  in  bail  and  giving  notice  of  jus- 
tification. There  the  retainer  of  the  attorney  was  for  a  limited  purpose, 
and  ceased  as  soon  as  that  purpose  was  fulfilled.  Here  the  attorney  must 
be  considered  as  acting  generally  in  the  cause.  And,  further,  this  alleged 
irregularity  is  waived  by  the  delay. 

The  Defendant,  in  person,  contra.  As  to  the  first  point :  on  the  dis- 
cussion of  the  question  of  privilege,  the  defendant's  attention  was  drawn 
merely  to  that  question ;  the  point  as  to  the  irregularity  did  not  then  sug- 
gest itself.  But  this  application  cannot  be  prejudiced  by  laches  ;  for  the 
aflSdavit  to  hold  to  bail  is  not  simply  an  irregularity,  but  an  absolute  nullity. 
By  that  affidavit  it  appears  that  the  plaintiflf  sues  in  his  character  of  re- 
gistered public  officer,  not  in  his  individual  character.  But,  as  registered 
public  officer,  he  has  no  property ;  stat.  7  G.  4.  c.  46.  s.  9.  enables  him 
to  sue,  but  does  not  make  the  defendant  his  debtor.  In  the  particular 
case  of  criminal  proceedings,  sect.  9.  expressly  enacts  that  money,  &c., 
may  be  stated  to  be  the  money,  &c.,  of  the  public  officer,  which  would 
be  superfluous  if  the  preceding  part  of  the  section  gave  him  the  property 
generally,  and  for  all  purposes.  When  the  legislature  vests  property 
generally  in  an  officer,  express  words  are  used,  as  in  the  Friendly  Society 
Act,  10  G.  4.  c.  56.  s.  21.  Next,  the  service  of  the  declaration  is  irre- 
gular, and  this  objection  was  not  waived.  (As  to  this  point,  he  was 
stopped  by  the  Court). 

Lord  Denman  C.  J.  I  think  that  the  affidavit  to  hold  to  bail  was  not  a 
mere  nullity,  though  it  is  certainly  defective.  There  is,  indeed,  a  difficulty 
as  to  the  proper  way  of  wording  it,  under  sect.  9  of  stat.  7  G.  4.  c.  46. ; 
and  it  might  possibly  be  contended  that,  by  putting  a  very  literal  in- 
terpretation on  the  words  "  all  other  proceedings  at  law  or  in  equity,"  the 
affidavit,  as  drawn  here,  might  be  justified.  However,  I  do  not  think  it 
can  be  justified ;  and  it  might,  as  it  seems  to  me,  have  been  so  drawn  as 
to  avoid  the  difficulty.  But  I  cannot  say  that  it  is  a  nullity  at  present ; 
it  is  only  an  irregularity.  The  objection  was,  therefore,  capable  of  being 
waived.  Then  the  question  is,  whether  it  has  been  waived.  The  de- 
fendant made  an  application  to  be  discharged  on  the  ground  of  privilege  ; 
and  a  decision  was  given  against  him  on  this  point.    He  now  says  that 

his 


1837. 
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his  attention  was  confined  to  the  question  of  privilege;  but  this  he  says  1837. 

only  in  his  present  argument,  not  in  his  affidavit,  where  it  ought  to  have   

been  said,  in  order  to  give  it  any  weight.  The  presumption  is  that  he  Spencer 
did  then  know  of  the  objection ;  otherwise  he  should  have  stated,  in  his  against 
affidavit,  at  what  time  the  error  first  became  known  to  him,  so  that  the 
other  side  might  have  had  an  opportunity  of  answering  as  to  this  fact. 
Therefore  I  think  the  irregularity  is  waived  by  length  of  time.  As  to 
the  delivery  of  the  declaration,  we  are  of  opinion  that  it  was  irregular  ; 
and,  the  defendant  having  had  no  earlier  opportunity  of  applying  to  the 
Court  on  this  objection,  it  is  not  waived :  the  service  of  the  declaration 
and  all  subsequent  proceedings  must  therefore  be  set  aside. 

Patteson  J.  (Littledale  J.  was  absent. )  I  think  the  affidavit  to 
hold  to  bail  is  defective ;  and,  if  the  party  had  applied  in  proper  time, 
and  had  failed  before  a  single  Judge,  he  would  have  had  a  right  to 
appeal  in  proper  time  to  this  Court.  But,  when  he  applied  to  the 
single  Judge,  another  question  was  raised.  Both  questions  must  have 
come  before  the  Court,  when  the  case  was  argued  here,  if  they  had 
been  raised  before  the  single  Judge.  As,  however,  the  question  re- 
specting the  affidavit  to  hold  to  bail  was  not  then  raised,  the  defendant 
should  have  taken  care  to  tell  us  on  affidavit  when  he  first  knew  of  the 
irregularity.  This  he  does  not  do.  The  question,  therefore,  for  any 
thing  that  appears  by  affidavit,  might  have  been  raised  before  the  Judge  at 
chambers,  and  afterwards  in  last  term  :  it  is,  consequently,  too  late  now  to 
take  the  objection,  since  we  think  the  affidavit  to  hold  to  bail  defective 
only,  and  not  a  mere  nullity.  As  to  the  delivery  of  the  declaration,  no 
doubt  that  was  irregular.  There  is  no  such  thing  as  a  delivery  of  a 
declaration  to  an  attorney,  when  a  man  is  in  custody ;  unless,  perhaps,  it 
may  be  done  by  his  consent. 

Coleridge  J;  concurred. 

Ordered,  that  the  declaration  and  all  subsequent  proceedings 
be  set  aside  for  irregularity. 
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1837. 


saiurday,  King  amiust  The  Birmingham  and 

April '2di\\.  ^ 

Staffordshire  Gas  Light  Company, 


A  local  act 
directed  that 


appeal  by  the  Birmingham  and  Staffordshire  Gas 
the  guardians  Light  Company  against  a  survey  and  valuation 

churchwardetis,  ^i^ade  by  the  guardians  of  the  poor  of  the  parish  of  Bir- 
ofthe^parish^of  ^^^^S^^^^h  and  the  churchwardens  and  overseers  of  the 
B.  should,       gg^jjj  parish,  the  sessions  confirmed  the  survey  and  valu- 

from  time  to  *' 

time,  but  not     ation,  subject  to  a  case,  which,  so  far  as  material  to  the 

oftener  than 

once  in  seven    declsion  here,  w^as  to  the  following  effect. 

years,  cause  to         rri,  . 

iJe  made  a  sur-  case  Set  out  parts  OI  stat.  1  &  2  m  4.  c.  Ixvu, 

It^onofthe""  (local  and  personal,  public),  entitled  "an  Act  for  better 
alThoisef"^ regulating  the  poor  within  the  parish  of  Birmingham^* 

^^e^t'  *and  («),  directing  and  regulating  the  survey  and  valu- 

hereditaments  ation 
in  the  parish, 

which  might  be  amended  from  time  to  time  by  the  concurrence  of  a  majority  of  the  overseers ; 
and  the  poor  rates  were  to  be  made  upon  the  annual  value  in  such  valuation,  with  power 
of  appeal  to  quarter  sessions  against  the  survey  and  valuation.  Under  another  local  act, 
a  gas  light  company  laid  down  pipes  in  the  parish,  the  soil  not  belonging  to  the  company, 
and  manufactured  the  gas  out  of  the  parish. 

In  the  valuation,  they  were  entei-ed  for  their  mains,  pipes,  &c.,  for  the  value  at  which 
the  mains  and  pipes  would  let,  and,  for  the  land  occupied  by  the  mains  and  pipes,  at  the 
value  of  the  land  to  let  for  a  pipeway.  In  certain  houses  in  the  parish,  there  were  steam- 
engines  and  other  machinery  affixed  to  the  houses.  These  houses  were  valued  at  what  they 
were  worth  to  let,  without  reference  to  the  value  which  they  derived  from  the  engines,  &c. 

Held,  that  the  valuation  was  bad. 

(o)  Sect.  57  enacts,  "  That  the  said  guardians "  (incorporated  by 
sect.  1),  "  churchwardens,  and  overseers  of  the  poor  of  the  said  parish  of 
Birmingham  shall  from  time  to  time  cause  a  survey  and  valuation  to  be 
made  of  all  houses,  lands,  tenements,  and  hereditaments  within  the  said 
parish  of  Birmingham,  and  of  the  annual  value  thereof,  and  for  that  pur- 
pose  shall  employ  any  surveyor  or  surveyors  "  &c. 

Sect.  58  enacts.  That  "  the  sum  which  shall  be  inserted  in  the  said 
survey  and  valuation  as  the  annual  value  of  all  houses,  lands,  tenements, 
or  hereditaments  within  the  said  parish  shall  be  taken  and  held  to  be  the 
annual  value  thereof  for  all  the  purposes  of  this  act ;  and  all  rates  to 
be  from  time  to  time  made  by  the  churchwardens  and  overseers  of  the  said 
parish  for  the  relief  of  the  poor,  shall  be  made  upon  a  fair  and  equal 
pound  rate  upon  the  annual  value  of  all  the  lands,  tenements,  and  heredit- 
aments inserted  in  such  survey  or  valuation." 

Sect. 
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ation  of  houses,  &c.,  in  the  parish,  for  the  purpose  of  1837. 


rating. 

^                                                             .  The  King 

In  December  1833,  a  survey  or  valuation  was  made  against 

under  the  direction  of  the  guardians,  churchwardens,  Birmingham 

and  overseers,  purporting  to  be  a  survey  or  valuation  Staffordshire 

of  all  the  houses,  lands,  tenements,  and  hereditaments  company! 
within  the  parish.    In  this  document  the  property  of 
the  Birmiyigliam  and  Staffordshire  Gas  Light  Company 
is  thus  described ;  — 


Birmingham  and 
Staffordshire  Gas 
Company. 


Annual  value. 


2430^.  05.  OJ. 


For  their  gashold-~ 
ers  and  premises  in 
Oxford  Street^  and 
mains    and  pipes 
within  the  parish. 
The  company  appealed  duly  against  the  survey  and 
valuation,  stating  as  the  grounds  of  the  appeal  (among 
others)  the  objections  noticed  in  the  following  argument. 


Sect.  59  enacts  That  no  alteration  shall  be  made  in  the  survey  &c. 
without  the  concurrence  of  the  major  part  of  the  overseers,  under  vi'hose 
direction  amendments  or  alterations,  and  additions  of  other  rateable  lands, 
&c.,  shall  be  inserted. 

Sect.  60  enacts,  "  That  no  such  survey  and  valuation  shall  be  repeated 
or  made  oftener  than  once  in  every  seven  years  from  the  time  of  making 
the  first  survey  and  valuation  under  the  authority  of  this  act." 

Sect.  101  enacts,  *'  That  in  all  cases  vi'here  any  body  politic,  corporate, 
or  collegiate,  or  any  person  or  persons,  shall  think  himself  aggrieved  by 
any  survey  or  valuation,  or  any  rate  for  the  relief  of  the  poor,"  &c.,  such 
body  politic,  &c.,  may  appeal  to  quarter  sessions,  giving  certain  notices, 
with  the  grounds  of  appeal,  and  complying  with  other  requisites. 

Sect.  102  enacts  that,  in  cases  of  appeal,  "  the  said  justices  upon 
hearing  such  appeal,  where  they  shall  see  just  cause  of  relief,  shall  and  are 
hereby  empowered  to  correct,  alter,  and  amend  such  survey  or  valuation, 
or  rate,  in  such  manner  only  as  shall  be  necessary  for  giving  relief  to  the 
person  so  appealing,  without  quashing  or  wholly  setting  aside  the  same' 
survey  or  valuation :  "  proviso,  that  the  Court  may  wholly  quash  the 
same,  and  order  a  new  survey  and  valuation,  if  they  think  this  necessary 
to  give  relief  to  the  party  appealing. 

It 
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1837.  It  appeared  in  evidence  that  many  persons,  named  in 

-  XhTKiNG  ^^^^  behalf  in  the  notice  of  appeal,  were,  at  the  time  of 

"ThT^  the  making  of  the  survey  or  valuation,  in  the  occupation 

Birmingham  of  lands,  houses,  or  buildings,  to  which  pipes,  steam 

and 

Staffordshire  engines,  and  various  other  machinery  for  carrying  on 
Company!     trades  were  affixed,  being  let  into  the  ground,  or  other- 
wise attached  to  the  freehold.    If  the  steam  engines  and 
machinery  for  the  purpose  of  manufacturing,  affixed  to 
houses  and  buildings,  ought  to  be  estimated  in  the  pre- 
sent rate  as  forming  part  of  the  annual  value  of  the  houses 
and  buildings,  then  the  value  of  the  houses  and  buildings 
would  be  increased  beyond  what  they  are  rated  at ;  as 
the  annual  value  to  let,  of  the  lands,  houses,  and  build- 
ings mentioned  in  the  notice  of  appeal,  along  with  the 
steam  engines  and  machinery,  was,  in  point  of  fact, 
increased  by  the  steam  engines  and  machinery  attached 
to  them.    These  pipes,  steam  engines,  and  machinery 
were  omitted  in  the  survey  or  valuation,  except  as  here- 
inafter mentioned.    They  were  neither  included  in  it 
specifically,  as  coming  within  the  words  houses,  lands, 
tenements,  and  hereditaments,  nor  indirectly,  as  adding 
to  the  annual  value  of  the  lands,  houses,  and  buildings 
to  which  they  were  so  attached  and  affixed :  the  houses 
and  buildings  were  valued  at  what  they  would  be  worth 
to  let  by  the  year  (with  a  deduction  of  20/.  per  cent, 
for  repairs),  reference  being  had  to  the  purposes  for 
which  they  were  used,  and  to  the  additional  strength 
and  form  of  their  construction  for  the  purpose  of  allow- 
ing steam  engines  and  other  powerful  machinery  to  be 
attached  to  them.    The  masonry  and  brick  work  for 
boilers,  vats,  and  chimney  stacks  were  included ;  but 
not  the  steam  engines  themselves :  all  machinery  and 
apparatus  used  for  the  purpose  of  manufacturing,  whe- 
ther 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


637 


ther  fixed  or  not,  was  intended  to  be  and  was  excluded  1837. 
from  the  survey  or  valuation.    That  was  the  principle 

^     ^  ^        ^  The  KiNa 

upon  which  it  was  made.  against 

.  The 

The  appellants  were  incorporated  by  stat.  6  G  .4.  Birmingham 
c.  Ixxix.  (local  and  personal,  public) ;  and  this  act  formed  Sxaffordshire 
a  part  of  the  case  [a).    In  pursuance  of  this  act,  they  company! 
laid  mains  and  pipes  under  the  streets  of  the  town  of 
Birmingham^  and  have  for  many  years  supplied  the  town 
with  gas  by  means  of  such  mains  and  pipes.    The  whole 
of  their  gas  is  manufactured  at  Westbrommch,  out  of 
the  parish  of  Birmingham,  but  conveyed  into  Birming- 
ham by  mains  or  pipeways.    The  appellants  have  no 
property  whatever  in  the  land  in  the  streets  in  which 
their  mains  and  pipes  are  laid,  only  a  license  to  lay  them 
from  the  commissioners  under  the  Birmingham  street 
act,  in  whom  the  soil  is  vested. 

(a)  Sect.  1  incorporates  the  company  by  the  name  of  "  The  Bir- 
mingham and  Staffordshire  Gas  Light  Company."  Sect.  2  enacts  that 
the  company  shall  be  established  for  producing  gas  for  lighting  the  roads, 
streets,  &c.,  in  Birmingham^  and  other  places  named,  in  Warwickshire  and 
Staffordshire. 

Sects.  3,  4,  enact,  that  there  shall  be  a  capital  stock  divided  into  shares. 
Sect.  5  enacts,  "  That  all  shares  in  the  said  undertaking,  and  in  the  net 
profits  and  advantages  thereof,  shall  be  deemed  personal  estate,  and  not 
of  the  nature  of  real  property,  and  shall  be  transmissible  as  such  ac- 
cordingly." 

Sects.  48,  49,  give  the  company  power  to  erect  retorts,  gasometers,  &c., 
and  to  sink  and  lay  pipes,  &c.,  and  mains  requisite  for  the  supply  of  gas, 
requiring,  in  certain  cases,  the  consent  of  owners  and  occupiers. 

Sect.  53  empowers  the  company  to  contract  with  the  commissioners 
under  stat.  52  G.  3.  c.  cxiii.  (local  and  personal,  public,  "  for  better 
paving,  lighting,  "  &c.,  "  the  town  Birmingham"  &c.),  and  with  their 
consent  to  erect  retorts,  gasometers,  &c.,  and  sink  and  lay  pipes,  &c.,  in 
such  manner  as  the  commissioners  shall  think  necessary,  and,  with  such 
consent,  to  break  up  the  soil  and  pavements  of  streets,  roads,  &c.,  in 
Birmingham ;  but  not  to  enter  into  houses  or  lands  without  consent  of 
owners  or  occupiers. 

The 
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1837.         The  annual  value  of  the  appellants'  gas  holders  and 
^        premises  in  Oxford-street,  and  of  their  mains  and  pipes, 
against      was  ascertained  upon  the  following  principle. 

Xhe 

Birmingham  The  buildings  in  Oxford-street,  and  land  immediately 
Staffordshire  Connected  with  them,  were  valued  as  land  and  buildings, 
Company'  what  they  were  worth  to  let  by  the  year,  in  the  same 
way  as  the  value  of  other  lands  and  buildings  in  the 
parish  was  ascertained. 

The  gas  holder,  which  contains  the  gas  when  made, 
and  which  is  formed  of  brick  and  iron  work  sunk  into 
the  ground  several  feet,  and  raised  several  feet  above 
the  surface  of  the  ground,  was  valued  as  a  warehouse 
or  building  at  what  it  was  worth  to  let  by  the  year. 

The  mains  and  pipes,  and  the  land  which  they  occupy, 
were  valued  by  ascertaining  the  quantity  of  land  through 
which  they  were  laid,  and  then  valuing  that  land,  with 
reference  to  the  value  of  the  adjoining  land,  taking  into 
consideration  the  purpose  for  which  it  is  used.  This 
value  is  an  annual  value  to  let  for  the  purpose  of  a  pipe- 
way.  The  pipes  and  mains  were  separately  valued  at  an 
annual  rental,  to  let,  deducting  an  allowance  of  20Z.  per 
cent,  for  wear  and  tear  in  the  same  manner  as  the  allow- 
ance for  repairs  in  houses,  the  mains  being  considered 
as  holders  or  depositories  from  which  the  manufactured 
article  is  delivered  to  the  consumers. 

All  these  annual  values  were  made  with  reference  to 
the  annual  value  of  other  houses,  lands,  and  heredita* 
ments  in  the  parish,  included  in  the  valuation,  except  as 
stated  in  the  case. 

The  questions  for  this  Court  were,  1.  whether  the 
gas  holders,  mains,  and  pipes,  of  the  appellants  ought  to 
have  been  included  in  the  survey  or  valuation.  —  2. 

whether 
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whether  the  survey  or  valuation  is  not  bad  in  law,  on  1837. 
account  of  such  omissions  as  are  mentioned  in  the  case. 

Ihe  King 

—  3,  whether,  supposing  that  the  pipes  and  mains  of  against 
the  appellants  are  rightly  included,  the  principle  upon  Birmingham 

and 

which  their  annual  value  has  been  ascertained  is  a  correct  Staffordshire 

Gas  Light 

one.  Company. 


Hill  and  Amos  in  support  of  the  order  of  sessions. 
First,  the  company  are  rateable  for  the  mains  and 
pipes,  inasmuch  as  they  occupy  the  land  by  these  means. 
The  authorities  on  this  point  are  conclusive,  whatever 
exceptions  have  been  admitted  under  the  words  of 
particular  acts :  Rex  v.  The  Trustees  for  paving  Shrews- 
hury  («),  Hex  v.  The  Manchester  and  Salford  Water 
Works  Company  (b),  Hex  v.  The  Brighton  Gas  Light 
Company  (c)^  Bex  v.  The  Birmingham  Gas  Light  and 
Coke  Company  [d),  Bex  v.  The  Corporation  of  Bath  (e), 
Bex  V.  Bell  (g),  Bex  v.  The  Chelsea  Water  Works  Com- 
pany (h),  Bex  V.  Bochdale  Water  Works  Company  (2). 
Secondly,  the  rate  is  not  unequal,  upon  the  ground  of 
fixed  machinery  not  being  rated  in  other  houses.  The 
Company  are  rated  for  their  property  in  question  as 
occupiers  of  land.    Now  it  is  true  that,  under  stat. 
43  Eliz.  c,  2.  s.  1.,  occupiers,  &c.,  are  rateable  for  their 
personal  property.    But,  by  a  "  common  impulse,"  as  is 
said  in  1  Nol.  P.  L.  223  (k),  most  parishes  abstain  from 
rating  personal  property,  on  account  of  the  difficulty  of  as- 
certaining its  amount,  an  objection  recognised  by  Lord 

(a)  3  ^.  ^  Ad.  216.  {b)  IB.  ^  C.  630. 

(c)  5  B.  ^  a  466.    S.  asD.^  R.  308. 

{d)  I  B.  ^  C.  506.    2D.      R.  735.        (e)  14  East,  609. 

(g)  7  T.  R.  598.  a)  5B.  ^  Ad.  156. 

(i)  \M.  ^  S.  634.  (k)  4th  ed. 

Vol.  VI.  U  u  Kenyon 
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1837.      Kenyon  in  Rex  v.  Page  (a).    There  is  thus  an  acknow- 
The  King     ^^^S^^  distinction  between  the  profits  arising  from  the 
against       permanent  occupation  of  land,  and  those  arising  from 

The 

Birmingham  the  use  of  machinery.    But  for  such  distinction,  over- 
Staffordshibe  seers  could  not  make  an  equal  rate :  and  in  this  case  the 
Company!     survey,  which,  by  sect.  60  of  stat.  I  Sl2  W.4>.  c.  Ixvii., 
can  be  made  once  only  in  seven  years,  would  be  useless, 
unless  made  anew  for  each  rate.    Then  all  fixtures  must 
be   included,   as  well  as  fixed  machinery.  Neither 
would  the  difficulty  be  removed  by  striking  out  the  rate 
here  made  on  the  Company's  mains  and  pipes.    For  the 
same  objection,  if  valid,  might  be  made  by  any  one  rated  in 
respect  of  his  occupation  of  land  ;  and  a  similar  objection 
might  be  made,  in  any  other  parish,  under  stat.  43  Eliz, 
c,  2.,  which  is  more  extensive  in  its  terms  than  the  local 
act  here.    It  will  perhaps  be  argued  that  the  property 
rated  would  go  to  the  executor  or  tenant.    That  is 
questionable ;  but,  if  true,  it  would  shew  merely  that 
a  hereditament  may,  regard  being  had  to  the  object  of 
the  law  in  the  particular  case,  be  treated  in  some  respects 
as  personalty ;  just  as,  in  favor  em  mtce,  a  cupboard,  press, 
&c.,  fixed  to  a  house,  are  not  treated  as  part  of  the  house 
in  a  prosecution  for  burglary.   Foster^  in  his  remarks  on 
The  Case  of  George  Gibbons  [h)^  says  that,  in  questions  be- 
tween the  heir  or  devisee  and  the  executor,  these  fixtures 
may  with  propriety  enough  be  considered  as  annexed 
tOj  and  parts  of,  the  freehold,  on  the  presumption  that 
such  was  the  intention  of  the  owner ;  but  that,  in  capital 
cases,  such  fixtures  should  be  treated  as  mere  moveables, 
[Coleridge  J.    There  are  numerous  cases  in  which  fixed 

(a)  4  T,  R.  547.  (6)  Fost.  C.  L.  109. 

machinery 
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machinery  has  been  rated,  as  adding  to  the  value  of  the  1837. 

house.l    Stat.  43  Eliz,  c.  2.  s,  1.,  under  which  those  cases 

were  decided,  imposes  a  rate  according  to  abihty  or  any  against 

The 

kind ;  here  the  words  are  less  comprehensive.  It  does  Birmingham 
not  appear  that  in  Rex  v.  St.  Nicholas^  Gloucester  (a),  Staffordshire 
the  machine  was  rateable  as  other  than  personalty :  in  Company'^ 
Hex  v.  Hogg  (b)  the  machine  was  moveable.  Those 
cases,  therefore,  if  indeed  they  be  now  law,  can  be 
supported  only  by  the  generality  of  the  provision  of 
Stat.  43  Eliz.  c,  2,  s.  I,  The  present  case  finds  that  the 
houses  in  the  parish  are  rated  with  reference  to  the  pur- 
pose for  which  they  are  used :  their  value,  therefore, 
qua  houses,  has  been  fully  taken :  the  only  remaining 
question  is  whether  the  steam  engines,  &c.,  per  se,  are 
rateable.  Now  they  are  not  hereditaments.  In  Termes 
de  la  Lei/,  (ed.  1708.),  Hereditaments  are  defined  to  be 
"  touts  ceux  choses  immoveable,  soient  ils  corporeal  ou 
incorporeal  queux  un  home  poet  aver  a  luy  et  son  heirs 
per  voy  de  inheritance,  et  queux  si  ne  sont  auterment 
bequest  veignant  a  celuy  que  est  prochein  de  sank  et 
nemy  al  executors  ou  administrators  come  chattels." 
The  machines  would  go  to  the  executor ;  Lawton  v. 
Lansoton  (c),  Lord  Dudley  v.  Lord  Warde  (d) ;  which 
cases  are  the  stronger,  because  the  fixtures  there  really 
derived  their  value  from  their  application  to  the  produce 
of  the  land.  The  executor's  right  was  not  adverted 
to  in  Bex  v.  St,  Nicholas,  Gloucester  (a),  or  Hex  v. 
Lord  Granville  (e),  which  is  the  strongest  authority 
for  the  appellants.     [^Coleridge  J.  referred  to  Brown 

(a)  Note  (a)  to  JK.  v.  Hogg,  1  T.  R.  723.    S.  C  Cald.  262. 
(6)  1  T.  R.72\.  (c)  3jitk.  13. 

(d)  Ambl.  113.  (e)  9  B.  4;  C.  188. 

U  u  2  V.  Lord 
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1837.      y.  Lord  Granville  {a).']    In  Bea^  v.  St,  Dunstan  [b)  the 
Court  appeared  to  consider  that,  if  the  fixtures  in 

The  King  , 

against      Question  would  have  gone  to  the  tenant,  or  executor. 

The  .  . 

Birmingham  they  could  not  have  been  considered  as  adding  to  the 
Staffordshire  value  of  the  land.  It  may  be  said  that  the  pipes,  being 
Company'  used  for  the  purposes  of  trade,  M^ould  also  go  to  the 
executor ;  and  that,  therefore,  any  argument  founded  on 
such  a  criterion  fails  to  distinguish  the  two  classes  of 
property.  But  the  answer  is  that,  by  the  general  law, 
fixtures  do  not  go  to  the  executor ;  that  exceptions 
can  be  made  to  this,  only  where  the  specific  article  has 
been  held  to  be  an  exception  ;  and  that  there  has  been 
such  a  holding  with  respect  to  fixed  machinery,  but  not 
with  respect  to  pipes.  Winn  v.  Ingilhy  (c)  shews  that  the 
exceptions  are  not  to  be  extended.  And,  as  has  been 
shewn,  property  like  that  of  the  appellants  has  been 
always  held  to  be  realty.  Further,  it  is  by  means  of 
the  pipeways  alone  that  the  land  is  used :  the  houses  are 
not  used  by  means  of  the  engines  alone. 

Sir  W.  TV,  Follett  contra.  No  criterion  is  furnished 
by  the  fact  that  the  machinery  would  go  to  the  exe- 
cutor ;  for,  if  that  be  true  of  the  machinery  it  is  true  of 
the  pipeways.  Besides,  sect.  5  of  stat,  6  G,  4.  c.  Ixxix. 
makes  the  shares  in  the  company's  property  personalty. 
[HilL  That  has  been  decided  to  be  no  criterion  in  a 
question  of  rateability  (c?).]  Further,  the  gas-holders 
and  pipeways  are  in  effect  rated  with  reference  to  the 
value  the  land  acquires  by  the  profit  they  produce ;  that 
principle  requires  that  the  houses  should  be  rated 

(a)  lOBing.  69.  [b)  4B.  4;  C.  686.         (c)  5  B.  8f  Aid.  625. 

(rf)  See  Bex  v.  The  Dock  Company/  of  Hull,  1  T.  B.  2\9. 

according 
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according  to  the  profit  they  produce;  and  the  fixed  1837. 
machinery  yields  a  part  of  this.    It  is  argued  that,  by  ^^^Tkino 
common  consent,  personalty  is  not  generally  rated.  against 

The 

But  the  appellants  complain  that  this  rule  is  applied  Birmingham 
unequally  in  the  present  case.  The  gas-holders  and  Staffordshire 
pipes  are  as  much  machinery  as  the  engines.  The  cases  company! 
in  which  fixed  machinery  has  been  rated  have  not  been 
effectually  distinguished.  In  Rex  v.  The  Proprietors  of 
the  Liverpool  Exehange  [a)  the  Court,  after  referring  to 
Rex  V.  Hogg  (Z>),  and  several  other  cases  on  the  same 
point,  say,  "  These  cases  establish  the  principle,  that 
the  advantages  attendant  upon  a  building,  either  in 
respect  of  the  situation  or  the  mode  of  its  occupation,  are 
to  be  taken  into  the  account  in  estimating  its  rateable 
annual  value,  wherever  those  advantages  would  enable 
the  owner  of  the  building  to  let  it  at  a  higher  rent  than 
it  would  otherwise  fetch;  but  not  the  profits  of*a  trade 
carried  on  in  the  building,  and  not  enhancing  its  rent." 
Here  a  tenant  would  give  more  for  the  house  on  ac- 
count of  its  added  value  arising  from  the  fixed  ma- 
chinery. The  principle  was  so  applied  in  Rex  v.  l!ord 
Granville  (c) ;  it  was  there  admitted  that  the  owner,  if 
he  occupied,  should  be  assessed  on  the  increased  value, 
but  the  Court  held,  further,  that  the  mere  occupier  was 
so  chargeable.  There  it  might  have  been  said  that  the 
tenant  had  the  power  of  removal :  the  case  is  therefore 
stronger  than  the  present.  In  Rex  v.  Bilsto7i  {d)  it  was 
held  that  a  party  was  not  rateable  for  an  engine  fixed 
to  an  iron-stone  mine,  because  the  mine  itself  was  not 
rateable,  and  the  engine  was  rateable  only  as  part  of 

(a)  1  ^.  ^  -E.  474.  (b)  1  T.  B.  721. 

(c)  9B.<^C.  188.  (d)  5  B.  ^  C.  851. 

U  u  3  the 
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1837.      the  mine.    {Waddington,  on  the  same  side,  was  stopped 
by  the  Court.) 

The  King  ' 

against 
The 

BiKMiNGHAM  Loid  Denman  C.  J.  This  rate  is  bad  on  a  ground 
Staffordshire  which  makes  it  Unnecessary  for  us  to  discuss  any  other. 
Company^  It  is  expressly  found  that  houses,  to  which  machinery 
is  attached,  are  not  rated  according  to  the  increased 
value  arising  from  the  machinery.  Such  machinery 
constitutes  a  mode  of  occupying :  that  really  is  clear 
from  the  beginning  to  the  end  of  all  the  cases  on  the 
subject.  This  principle  has  never  been  called  in  ques- 
tion; and,  even  where  the  machine  has  not  been  attached, 
a  house  has  been  held  rateable  in  respect  of  it,  if  the  value 
of  the  house  was  increased  by  the  macliine.  In  a  case 
argued  in  last  Hilary  term  {a)  the  principle  was  never 
doubted  ;  but  it  was  only  attempted  to  shew  that  it  did 
not  apply  to  the  particular  case. 

LiTTLEDALE,  Patteson,  and  Coleridge  Js.,  con- 
curred. 

Order  of  Sessions,  on  the  appeal  against  the  survey 
and  valuation,  quashed  for  insufficiency;  and 
ordered,  that  the  Court  of  Quarter  Sessions  do 
quash  the  said  survey  and  valuation,  or  amend 
the  same,  in  respect  of  the  several  omissions 
therein  in  the  said  order  mentioned. 


(a)  Probably  Rex  v.  Guest,  argued  in  Hil.  T.  1837}  decided  in  Hil. 
T.  1838. 
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The   King   aminst  The  Commissioners  for  Saturday 

April  29th.; 

lighting  Beverley. 

ON  appeal  by  the  commissioners  of  the  Beverley  Gas  By  a  local  act, 
.  ,      p  „  commissioners 

Works  agamst  a  poor  rate  for  the  parish  or  St.  were  authorised 

MartirCs^  Beverley^  wherein  the  appellants,  by  the  name  iamps,^&c., 

of  The  Proprietors  of  the  Gas  Works,  were  rated  upon  beTXted^"^ 

the  sum  of  42/.  for  the  gas  works,  and  8/.  for  certain  for  the  use  of  a 

town,  and  to 

tenements,  the  sessions  confirmed  the  rate  absolutely  levy  rates  on 

,  ,  ,,  1  1  •     ,  .     the  tenants  and 

as  to  the  tenements ;  and,  as  to  the  gas  works,  subject  to  occupiers  of 

.1      r  11      •  houses,  tene- 

the  followmg  case.  ments,  &c.,  to 

The  commissioners  are  appointed  by  stat.  48  G.  3.  ^^^'•"ay  the  ex- 

^  penses  •  By  a 

c.  Ixxxvii,  («)  and  stat.  6  G.  4.  c.  cxxxviii.  (6).    The  later  local  act, 

they  were  au- 
ground  thorised,  if 

they  saw  fit,  to 

(a)  Stat.  48  G.  3.  c.  Ixxxvii.  (local  and  personal,  public),  is  "  for  manufacture 
lighting,  watching,  and  regulating  the  streets  and  lanes,  and  other  public  gas  for  the  pur- 
passages  and  places,  in  the  town  of  Beverley'^  that  case^'tlT 

Sect.  29  authorizes  the  commissioners  (appointed  by  sect.  1  for  carry-  let  out  private 

ing  the  act  into  execution)  to  purchase  and  provide  lamps,  &Ci,  and  to  lamps,  &c.,  to 

cause  them  to  be  fixed  arid  lighted  at  such  times  as  shall  seem  necessary.  Individuals, 
.  .  .  and  supply 

Sect.  32.  *'  And  for  raising  money  for  answering  and  defraying  the  them  with  gas  j 

expenses  attending  the  carrying  into  execution  the  several  purposes  of  this        profits  to  be 

act,"  the  commissioners  are  authorised  yearly,  or  oftener,  as  they  shall  ^PP^'^^'  ^'"^^^ 

'        ^  ■'^  'J  the  expenses  of 

see  occasion,  to  cause  such  sums  to  be  raised  by  a  rate  or  assessment  on  the  gas  ap- 

tenants  or  occupiers  of  houses,  &c.,  tenements  and  hereditaments,  adjoin-  paratus,  and 

ing  to  or  upon  streets,  &c.,  lighted  under  the  authority  of  this  act,  accord-  to^th^^ur^^'^^ 

ing  to  the  annual  rent  or  value,  not  exceeding  2s.  in  the  pound,  as  they  of  that  and  the 

shall  think  proper  and  necessary  for  defraying  the  charges,  tkc.  former  act. 

(6)  Stat.  6  G.  4.  c.  cxxxviii.  (local  and  personal,  public),  is  "  to  amend  missioners"ma- 

and  enlarge  the  powers  of"  stat.  48  G.  3.  c.  Ixxxvii.  nufactured  the 

Sect.  1  appoints  commissioners  for  carrying  both  acts  into  execution.  ^"'^  l*-^' 

Sect.  3  enacts,  «  That  it  shall  be  lawful  for  the  said  commissioners,  by  plied  diem ^wi'th 

and  out  of  the  monies  authorised  to  be  raised  by  the  said  recited  act  or  gas,  and  ap- 

this  act  from  time  to  time  to  cause  the  streets,"  &c.,  «  to  be  lighted  with  P^'^^  ^^1  ^'^^ 

profits  arising 
therefrom  to 
the  purposes  directed  by  the  acts* 
Held,  that  they  were  not  rateable  as  beneficial  occupiers  of  the  gas  works. 

U  U  4  gas 
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1837.      ground  upon  which  the  works  are  erected  is  within  the 
respondent  parish,  and  was  formerly  garden  ground, 
against       and,  as  such,  rated  to  the  poor.    It  was  afterwards  pur- 

The 

Commissioners  chased  by  Jo/m  Malam,  who  erected  the  works  in  ques- 
BEVERLEYr  ^iori  upon  it,  and  carried  on  the  business  of  manufactur- 
ing gas  there  for  his  own  benefit  for  about  two  years ; 
during  all  which  time  he  was  rated  to  the  poor  of  Saint 
MarMs,  as  the  proprietor  and  occupier  of  the  said  gas 
works. 

The  commissioners  afterwards,   in  1828,  in  pur- 
suance of  powers  conferred  upon  them  by  stat.  6  G.  4. 


gas  or  oil  or  any  other  material,  at  such  times  of  the  year  and  in  such 
manner  as  they  may  think  proper,"  and  to  contract  with  any  person,  &c., 
"  for  lighting  the  same,  and  for  furnishing  pipes,  lamps,"  &c. 

Sect.  4  enacts,  "  That  in  case  the  said  commissioners  shall  deem  it 
expedient  to  erect  or  purchase  gas  apparatus,  and  light  the  said  streets," 
&c.,  "  without  contracting  for  the  same,"  it  shall  be  lawful  for  them, 
"  from  time  to  time  to  make  and  erect  or  purchase  retorts,  gasometers, 
receivers,  and  other  buildings,  cisterns,  engines,  and  other  apparatus," 
and  make  such  other  works,  and  lay  or  purchase  such  pipes,  &c.,  in  such 
manner  as  they  shall  think  fit ;  "  and  for  the  purposes  aforesaid  it  shall 
be  lawful  for  the  said  commissioners  to  purchase  or  rent  or  take  on  lease 
for  years  any  messuage  or  messuages  and  buildings,  land,  ground,  or 
hereditaments,  within  the  said  town  of  Beverley^  which  they  may  think 
proper." 

Sect.  7  enacts,  "  That  in  case  the  said  commissioners  shall  deem  it 
expedient  to  erect  or  purchase  such  gas  apparatus,  and  to  light  the  said 
streets,"  &c,,  "  or  any  of  them  with  gas,  without  contracting  for  the  same 
as  aforesaid,  it  shall  be  lawful  for  the  said  commissioners,  after  sufficiently 
lighting  such  said  streets,"  &c.,  "  to  let  out  or  to  grant  to  any  person  who 
shall  be  willing  to  take  the  same,  any  light  or  lights,  burner  or  burners," 
&c,,  "  and  to  supply  the  same,  with  gas,  upon  such  terms  and  conditions, 
and  at  such  annual  rents  for  the  same,  and  in  such  manner  as  the  said 
commissioners  shall  from  time  to  time  think  proper  :  Provided  neverthe- 
less, that  all  money  to  proceed  therefrom  or  arise  thereby  be  in  the  first 
instance  applied  to  defray  the  expenses  of  the  gas  apparatus  and  other 
things  connected  therewith,  and  if  there  shall  be  any  overplus,  then  the 
same  shall  be  applied  generally  for  the  purposes  of  the  said  recited  act  and 
this  act." 

c.  cxxxviii* 
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c.  cxxxviii.,  purchased  the  said  ground  with  the  gas  1837. 
works  in  question  standing  thereon,  from  Malum,  for 

^  .  'The  Kino 

8,000/. ;  they  are  still  the  proprietors  of  them,  and  have  against 

The 

since  that  time  carried  on  the  business  of  manufacturing  Commissioners 

1  T-i        1  p  7    •  1  for  Lighting 

gas  there.    Jbor  the  purpose  or  completmg  such  pur-  Beverley. 
chase,  and  for  other  purposes  of  the  said  act,  and 
under  the  authority  of  the  act,  the  commissioners  have 
borrowed  8,500/.  on  mortgage  of  the  rates  after  men- 
tioned (a). 

In  pursuance  of  the  last  mentioned  act,  from  and  after 
time  of  the  above  purchase,  the  commissioners  have 
lighted  the  streets  and  other  public  passages  of  the  town 
of  Beverley  with  gas,  without  contracting  for  the  same 
as  they  had  done  before  the  purchase ;  and  they  have 
let  out,  to  such  persons  as  were  willing  to  take  the  same, 
certain  private  lights  of  the  descriptions  specified  in  the 
said  act,  and  have  supplied  such  lights  with  gas,  upon 
such  terms  and  conditions,  and  at  such  annual  rents,  and 
in  such  manner,  as  they  have  from  time  to  time  thought 
proper.  The  commissioners  have  applied  all  the  money 
proceeding  therefrom  to  defray  the  expenses  of  the  said 
gas  apparatus  and  other  things  connected  therewith,  as 
by  the  last  mentioned  act  is  directed.  And,  for  defray- 
ing the  expense  of  lighting  the  said  town  as  aforesaid, 
and  of  carrying  into  execution  the  several  purposes  of 
the  said  acts,  the  commissioners  have  from  time  to  time, 
under  the  authority  of  the  same,  caused  the  necessary 
sums  to  be  raised  by  rate  on  the  tenants  or  occupiers  of 
premises  within  the  town  ;  which  sums  they  have  uni- 
formly applied  according  to  the  directions  of  the  said 
acts. 


(a)  There  were  clauses  in  the  last  mentioned  act,  authorising  this. 

/  ^  The 
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1837.  The  commissioners  are  the  occupiers  of  the  said  gas 
■   "7"      works  and  premises,  but  have  no  beneficial  occupation 

The  King  '  ^ 

agmnst  of,  or  emolument  resulting  from,  the  said  gas  works, 
Commissioners  premises,  or  Other  subject  of  the  rate,  in  any  personal 

for  Lighting 

Beverley,    or  private  respect  (a). 

If  this  Court  should  be  of  opinion  that  the  commis- 
sioners were  liable  to  be  rated  for  the  gas  works,  the 
order  of  justices  was  to  be  confirmed  ;  otherwise,  to  be 
amended  by  striking  out  so  much  of  the  rate  as  related 
to  the  gas  works  only. 

Archhold  in  support  of  the  order  of  sessions.  The  com- 
missioners are  beneficial  occupiers.  They  manufacture  gas 
on  the  premises  which  they  occupy.  It  will  be  Contended 
that,  inasmuch  as  they  have  applied  all  the  money  which 
they  derive  from  the  private  lights  let  out  by  them  to 
defray  the  expences  of  the  apparatus,  they  derive  no 
benefit  from  the  occupation.  But,  as  sect.  7  of  stat. 
6  G.  4.  c.  cxxxviii.  authorises  them  to  make  profits  by 
the  manufacture  of  gas,  it  is  unimportant  how  they  apply 
the  profits  when  made.  The  land  was  used  in  the  same 
way  before  the  purchase,  and  was  then  rated.  Holt  C.  J., 
in  an  Anonymous  Case  {b),  said  that  no  man,  by  appro- 
priating his  lands  to  an  hospital,  "  can  discharge  or 
exempt  them  from  taxes  to  which  they  were  subject 
before,  and  throw  a  greater  burthen  upon  their  neigh- 
hours.'*  That  dictum  may  perhaps  be  inconsistent  with 
some  later  decisions ;  but  it  appears  to  be  founded  in 
good  sense.    [Lord  Denman  C.  J.    Supposing  it  to  be 

(a)  Hildyardf  for  the  appellants)  pointed  out  that  the  words  of  the  case 
here  followed  the  language  of  Lord  Ellenborough  in  Rex  v.  Terrottf 
3  East,  514. 

(&)  2  Salk.  527.    See  Doioning  College  v.  Purchcts,  3  B.^  Ad.  162* 

till 
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still  law,  it  applies  only  to  voluntary  appropriations:  1837. 
here  the  appropriation  is  by  statute.]    Rex  v.  Liver-   

The  King 

pool  (a)  will  be  relied  upon  on  the  other  side.    There  against 

The 

the  profits  upon  the  dock  estates  were  held  not  rateable.  Commissioners 
because  the  statute  directed  their  application  to  the  pur-  ^Beverle".^ 
poses  of  the  act,  and,  after  such  purposes  were  satisfied, 
the  duties  were  to  be  lowered,  so  that  there  could  be  no 
surplus.  The  effect  of  that  was  ultimately  to  distribute 
the  profits  arising  from  the  duties  among  all  frequenting 
the  docks.  In  Rex  v.  The  Trustees  of  the  River  Weaver 
Navigation  {b)  a  profitable  surplus  on  the  duties  was 
equally  impossible.  In  Rex  v.  The  Commissioners  of 
Salter's  Load  Sluice  (c)  the  tolls  were  applicable  to  the 
purposes  of  the  act,  "  and  to  no  other  use  or  purpose 
whatsoever."  These  cases  have  been  somewhat  qualified 
by  later  decisions.  But  here  the  profits  come  in  the 
first  instance  to  the  commissioners  :  sect.  7,  indeed,  re- 
quires that  they  shall  be  applied  to  the  purposes  of  the 
act;  but  when  these  purposes  are  satisfied  there  will 
be  a  benefit  to  the  commissioners.  The  ultimate  appli- 
cation of  profits,  whether  in  the  hands  of  corporations, 
commissioners,  trustees,  or  others,  does  not  destroy  the 
rateability.  Rex  v.  Agar  {d),  Rex  v.  Te^ixskeshury  (e\ 
Rex  V.  Gardner  (^),  Rex  v.  Sudbury  {h\  Rex  v.  St,  Giles 
York{i)^  furnish  instances  of  this  principle. 


Hildyard,  contra,  was  stopped  by  the  Court. 

(a)  IB.^a  61. 

(6)  Note  (c)  to  Rex  v.  Liverpool^  7  B,  ^  C.  70. 
(c)  4  T.  R.  730.  (rf)  14  East,  256. 

(e)  13  East,  155.    See  Rex  v.  The  Mai/or,  8j-c.  of  York,  ante,  419. 
(g)  I  Cowp.  79.  (h)  1  B.  ^  C.  389. 

(i)  SB.  ^  Ad.  513.  See  also,  The  Governor,  <^c.,  of  the  Bristol  Poor  v. 
Wait,  5  A.  ^E.  1. 

Lord 
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1837.  Lord  Denman  C.  J.     This  rate  cannot  be  sup- 

^        ported.     The  commissioners  are  appointed,  by  stat. 
against       48  G.  3.  c,  Ixxxvii.,  for  lighting  the  town.    Then  stat. 

The 

Commissioners  6  G.  4.  c.  cxxxviii.  enlarges  their  powers.  Under  the 
^BEv^ERLEvf  former  act  they  have  power  to  rate.  By  sect.  7  of  the 
latter  act,  they  have  power  to  let  lights,  and  they  have 
done  so.  It  is  argued  that  this  gives  them  a  profitable 
occupation ;  but  sect.  7  directs  that  all  money  arising 
therefrom  shall  be  applied,  in  the  first  instance,  to  de- 
fraying expenses,  and  then  generally  to  the  purposes  of 
the  act.  The  case  finds  expressly  that  all  the  money 
has  been  so  applied.  The  effect  of  the  act  is,  either 
that  rates  producing  more  than  is  requisite  for  the  pur- 
poses of  the  act  cannot  be  laid,  or  that  when  they 
produce  more  they  must  be  lowered.  If  this  rate  were 
good,  the  commissioners  would  really  have  to  rate  the  in- 
habitants for  the  mere  purpose  of  paying  the  poor-rate. 
Rex  V.  Liverpool  (a),  which  is  in  accordance  with  other 
decisions,  has  shewn  that,  where  an  act  of  parliament 
disposes  of  the  whole  of  what  is  raised,  there  can  be  no 
beneficial  occupation. 

LiTTLEDALE  J.  Under  the  first  statute,  the  commis- 
sioners had  power  to  raise  rates  to  pay  for  the  lighting  of 
the  town.  Under  that  act,  they  must  have  bought  their 
gas  from  the  manufacturer.  They  now  manufacture  the 
gas  themselves.  Whatever  saving  they  effect  by  this 
goes  to  reduce  the  rate,  and  saves  so  much  to  persons 
liable  to  the  poor-rate.  If  the  commissioners  are  rated 
to  the  poor  for  this,  they  must  increase  their  rate  on  the 
town  :  it  is  as  broad  as  it  is  long.    At  all  events  there 


(a)  1  B.^C.Gl. 


can 
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can  be  no  surplus,  and  the  principle  established  in  Rex  1837. 

V.  Liverpool  {a)  applies.  The  King 

against 
The 

Patteson  J.   The  only  material  distinction  suggested  Commissioners 

,  ...         for  Lighting 

between  the  present  case  and  Hex  v.  Liverpool  [a)  is  that  Beverley. 

in  the  latter  case  there  was  an  express  provision  for 

reducing  the  rates,  so  as  to  leave  only  enough  for  the 

purposes  of  the  act.    But  the  effect  of  the  provisions 

here  is  the  same.    No  profit  could  arise  under  the  first 

act  here,  for  there  was  merely  a  rate  to  meet  expenses. 

Under  the  second  act,  a  further  fund  arises  from  letting 

the  lights ;  but  then  this  fund  is  directed  to  be  applied 

to  the  same  purposes  as  the  rate,  so  that  it  merely  goes 

to  lessen  the  rate. 

Coleridge  J.  concurred. 

Order  of  Sessions  quashed ;  the  rate  to  be 
amended  by  striking  out  so  much  thereof  as 
relates  to  the  Gas  Works. 


(a)  7^.  §•  C.61. 
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j^a^lS'  Saxon  against  George  Castle,  the  elder, 
George  Castle,  the  younger,  and  Browne, 
Gent.,  One,  &c. 

Plaintiff  gave  /^ASE.  The  declaration  stated  that,  before  the  corn- 
defendants  a  \^ 

warrant  of  at-  mitting  &c.,  an  action  of  assumpsit  was  pending 

up  judgment  if  in  the  Sheriffs'  court,  Lotidon^  at  the  suit  of  Castle  the 

should  brun-  elder  and  Castle  the  younger,  against  the  plaintiff,  for 

four  days^after  ^^on^y  had  and  received,  and  that,  by  agreement  be- 

Ihou^Tave  tween  the  said  parties  for  putting  an  end  to  the  suit,  the 

taxed  the  same,  plaintiff,  on  November  27th  1833,  executed  a  warrant 

Defendants 

procured  a  tax-  of  attorney  to  confess  judgment  on  plaintiff's  behalf 

ation  ex  parte; 

and,  by  an  in-  for  100/.  and  costs,  on  the  terms  contained  in  a  memo- 
sentatbnTo  the  randum  indorsed  on  the  said  warrant,  "  whereby  it  was 
tjfined fromhira  declared  that  the  said  warrant  of  attorney  was  given  by 
an  allocatur  plaintiff  to  the  defendants,  G.  C.  the  elder  and  G.  C. 

for  more  costs  ^  ' 

than^they  were  younger,  to  secure  the  payment  of  the  sum  of  18/. 
By  order  of  a   in  manner  thereinafter  mentioned,  together  with  the 

Judge,  on  sum- 
mons, a  new     costs  and  charges  incurred  in  a  certain  cause  commenced 

directed,  pend-  in  the  sheriffs'  court  by  the  defendants  G.  C.  the  elder 

defendants*'^^    ^"d  G.  C.  the  younger  against  the  plaintiffs,  and  re- 

plIintiff.*After-  "i^ved  into  the  Court  of  King's  Bench,  and  afterwards 

wards  the  new   ggj^^  sheriffs'  court  (beiuff  the  said  action  of  as- 

tax ation  was  ^  ° 

had,  and  the     sumpsit  SO  Commenced  and  pending  as  aforesaid),"  such 

costs  were  re- 
duced. Plain- 
tiff declared  in  case  for  a  wrongful  arrest,  and  defendant  pleaded  that  the  costs  had  been 
taxed  and  a  sum  found  due,  for  which  he  arrested.  Held, 

1.  That  plaintiff  might  properly  sue  in  case  for  a  malicious  arrest,  and  was  not  bound 
to  declare  for  a  deceitful  representation  to  the  Master. 

2.  That  the  plea  was  not  supported,  there  having  been,  in  effect,  no  taxation  when  the 
defendant  arrested :  and  that  the  plaintiff  was  not  bound  to  reply  the  facts  which  rendered 
the  first  taxation  invalid.  But 

3.  That  judgment  must  be  arrested,  because  the  declaration  (which  set  out  the  facts  of 
the  case)  alleged  only  that  the  defendant  had  "  wrongfully  and  injuriously  "  delivered  the 
writ  to  the  sheriff,  not  adding  «  maliciously." 

costs 
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costs  to  be  taxed  as  between  attorney  and  client:  that  1837. 
the  18/.  was  to  be  paid  by  instalments,  viz.,  6L  on   

Saxon 

December  28th,  1833,  61.  on  January  28th,  1834,  and  61.  against 

  Castle* 

on  February  28th,  1834,  and  the  costs  to  be  paid 
"  within  four  days  after  the  Master  should  have  taxed 
the  same ;  and  that,  if  default  should  be  made  in  pay- 
ment of  either  or  any  of  the  sums  at  the  days  and  times 
therein  above  mentioned,  judgment  was  to  be  entered 
up,  and  execution  to  issue  for  the  whole  or  any  part  of 
such  sum  as  should  be  then  due  and  unpaid."  The 
declaration  then  stated  that,  although,  at  the  time  of  the 
committing  &c.,  a  part  only,  to  wit  \2l.  of  the  said  18/., 
was  due  and  unpaid,  "  and  although  the  said  costs  and 
charges  incurred  in  the  said  cause  in  the  said  memo- 
randum mentioned  had  not  been  taxed  by  any  of  the 
Masters  of  the  said  Court  of  King's  Bench,  nevertheless 
the  said  defendants,  disregarding  the  terms  in  the  said 
memorandum  expressed  and  contained,  and  their  duty 
in  that  behalf,  and  contriving  and  intending  to  cause  the 
said  plaintiff  to  be  imprisoned  and  to  be  detained  in 
prison  for  a  much  greater  sum  of  money  than  was  justly 
due  and  payable  by  him,  according  to  the  tenor  of  the 
said  memorandum  and  the  terms  thereof,  and  to  injure, 
prejudice,  and  aggrieve  him  the  said  plaintiff  in  this  be- 
half, heretofore,  to  wit  on  the  6th  day  of  February  1834, 
wrongfully  and  injuriously  caused  "  a  ca.  sa.  to  be  issued 
under  colour  of  a  judgment  alleged  to  have  been  en- 
tered up  on  the  warrant  of  attorney,  and  indorsed  the 
said  ca.  sa.  to  levy  62/.  12^.,  besides  poundage,  &c.,  the 
same  then  being  a  much  greater  amount  than  was  then 
due  and  payable  by  plaintiff  to  the  defendants  Castle 
senior  and  Castle  junior,  according  to  the  terms  of  the 
memorandum ;  which  writ  the  defendants,  "  contriving 

and 
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1837.  and  intending  as  aforesaid,  wrongfully  and  injuriously 
~]  delivered  "  to  the  sheriffs,  and  they  by  virtue  thereof 

Saxon  '  ,     J  J 

against       arrested  plaintiff  and  detained  him  in  custody,  &c. 

CASTI.E. 

Pleas,  1.  Not  Guilty.  2.  That,  before  and  at  the 
time  of  the  committing  &c.,  the  sum  of  18/.,  mentioned 
in  the  said  memorandum,  was,  according  to  the  terms 
thereof,  due  and  unpaid  by  plaintiff  to  Castle  senior  and 
Castle  junior,  and  that  afterwards,  and  before  the  com- 
mitting &c.,  viz.  7th  December  1833,  the  costs  and  charges 
incurred  in  the  said  cause  in  the  said  memorandum  men- 
tioned were  taxed 'by  one  of  the  Masters  of  the  said 
Court  at  a  large  &c.,  viz.  44/.  125,  making,  with  the  18/., 
62/.  12^.,  which  remained  unpaid  until  and  at  the  time 
when  &c.,  in  the  declaration  mentioned,  wherefore  the 
last-mentioned  defendants  in  their  own  right,  and  de- 
fendant Browne  as  their  attorney  and  by  their  command, 
at  the  same  time  when  &c.,  being  more  than  four  days 
after  the  said  Master  had  taxed  the  said  costs,  caused 
and  procured  the  said  writ  to  be  issued,  &c.  Veri- 
fication. Replication  to  this  plea,  de  injuria.  Issue 
thereon. 

.  On  the  trial  before  Lord  Denman  C.  J.  at  the  sittings 
m  London  after  Trinity  term  1835,  it  appeared  that  the 
action  in  the  sheriffs'  court  had  been  settled  by  the 
now  plaintiff  giving  a  warrant  of  attorney  with  a  memo- 
randum, as  stated  in  the  declaration :  that  on  De- 
cember 7th,  1833,  the  now  defendant  Browne  went 
before  an  assistant  Master  of  the  Court  of  King's  Bench, 
and  obtained  a  taxation  of  the  costs  in  that  court  ex 
parte,  no  notice  of  taxation  having  been  given  to  the 
now  plaintiff's  attorney  on  the  record  in  the  sheriffs' 
court :  and  that  the  Master  gave  an  allocatur  for 
41/.  75.,  inclusive  of  the  costs  in  that  court,  under- 
standing, 
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standing,  from  the  statement  of  the  parties  attending  1837. 
him,  that  those  costs  had  already  been  taxed  in  the  1 

'  Saxon 

Sheriffs*  Court;  which,  however,  was  not  the  case.    A  against 

Casile. 

summons  was  then  taken  out,  on  the  part  of  the  now 
plaintiff,  to  obtain  a  review  of  the  taxation  ;  and  a  Judge's 
order  was  obtained  for  the  Master  to  tax  the  costs  in 
the  Sheriffs'  Court,    The  Master  thereupon  referred 
those  costs  to  the  Prothonotary  of  the  Sheriffs'  Court. 
Pending  the  taxation  by  him,  judgment  was  signed  on  the 
warrant  of  attorney ;  and,  on  'Fehruary  6th  1834,  the  now 
plaintiff  was  arrested  on  a  ca.  sa.  indorsed  to  levy  62/.  125., 
including  the  whole  debt  of  18/.,  and  the  full  costs  in  the 
Sheriffs'  Court.    On  Fehruary  8th  he  was  discharged 
out  of  custody  by  a  Judge's  order.    The  costs  in  the 
Sheriffs'  Court  were  afterwards  taxed  in  that  Court; 
and  a  new  taxation  was  then  had  before  the  Master  of 
the  Court  of  King's  Bench ;  and  on  that  occasion  the 
costs  of  the  cause  were  reduced  by  22/* :  those  in  the 
Sheriffs'  Court  appearing  now  to  be  14/.  less  than  on 
the  first  taxation.    The  Lord  Chief  Justice  directed  the 
jury  that  the  first  proceeding  before  the  Master  was  no 
taxation  at  all,  that  it  lay  on  the  defendants  to  prove  a 
taxation,  and  that  they  had  shewn  no  right  to  arrest ; 
and  he  left  it  to  the  jury  to  say  what  damages  the  now 
plaintiff  was  entitled  to  for  his  imprisonment.  Leave 
was  reserved  to  move  to  enter  a  verdict  for  the  defend- 
ants, on  objections  taken  in  the  course  of  the  trial ;  and 
the  plaintiff  had  a  verdict. 

In  the  ensuing  Michaelmas  term,  Kelly  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  defendants,  or  one  or  more 
of  them,  or  a  new  trial  had  ;  and  it  was  part  of  the  rule, 
that  the  defendants  should  be  at  liberty  to  move  to 
Vol.  VI.  X  x  arrest 
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arrest  the  judgment.  The  ground  for  a  new  trial  or 
verdict  for  the  defendants  was  that  the  issue  on  their 
part,  on  the  special  plea,  was  supported  by  the  evi- 
dence :  the  ground  for  arresting  judgment  was,  that  the 
declaration  did  not  aver  malice ;  Scheibel  v.  Fairhain  (a) 
was  cited. 

Swann  now  shewed  cause.  The  plea,  that,  at  the 
time  of  the  arrest,  18/.  was  due  according  to  the 
memorandum,  and  that  the  costs  had  been  taxed,  was 
not  borne  out  by  the  evidence.  Assuming  that  the 
Castles  might  sign  judgment  for  the  whole  18/.,  on 
neglect  to  pay  two  instalments,  there  had  been  no 
taxation  of  costs  at  the  time  of  the  arrest.  [Lord 
Denman  C.  J.  Should  not  you  have  replied  that  there 
had  been  no  legal  taxation  ?]  It  was  unnecessary  ;  the 
proceeding  which  had  taken  place  before  the  Master  was 
a  nullity.  It  is  true  that  the  now  plaintiff  might  have 
brought  an  action  for  that  irregular  proceeding ;  but  he 
is  not  the  less  entitled  to  sue  as  he  now  does.  As  to  the 
declaration,  the  facts  stated  supply  the  place  of  an  aver- 
ment that  the  arrest  was  malicious.  In  Crozer  v. 
Pilling  (b)  the  refusal  of  a  creditor  to  authorize  the 
sheriff  to  discharge  a  debtor  out  of  custody,  on  tender 
of  the  debt  and  costs,  was  held  to  be  in  itself  prima 
facie  malicious.  Under  the  circumstances  alleged  here, 
"wrongfully  and  injuriously"  may  be  taken  to  imply 
malice.  [Lord  Denman  C.  J.  In  Crozer  v.  Pilli?ig  [b) 
no  question  arose  on  the  pleadings.]    No  averment  of 

(a)  I  JB.^  p.  388.  ITelli/ aho  contended,  in  moving  for  the  rule,  that, 
assuming  the  attorney  to  be  liable  in  this  action,  the  other  defendants 
were  not  so,  they  being  free  from  blame  in  the  irregularity  which  had 
taken  place  j  and  he  cited  Stokes  v.  White,  1  Cro.  M.  ^  R.  223.  S.  C. 
4  T^/r.  786.  (6)  4  £,  ^  C.  26. 

malice 


1837. 


Saxon 
against 
Castle, 
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malice  was  made  in  Wentworth  v.  Bullen  (a).  [Cole- 
ridge J.  It  does  not  appear  from  the  report  what  the 
form  of  declaration  was.]  There  the  defendant,  having 
taken  a  cognovit  from  the  plaintiff,  sued  out  execution 
upon  it  for  a  larger  sum  than  the  terms  of  the  cognovit 
warranted ;  and  Parke  J.  held  that  the  action  for  issuing 
such  execution  was,  in  substance,  an  action  for  breach  of 
contract.  The  same  may  be  said  of  the  present  action ; 
and,  if  the  ground  of  it  be  a  violation  of  contract,  there 
is  no  necessity  to  shew  malice.  In  an  action  for  an 
illegal  arrest  malice  is  not  averred.  \_Patteson  J.  That 
is  in  trespass,  where  the  proceeding  is  altogether  void. 
1  never  saw  a  declaration  in  case,  for  an  arrest,  without 
the  word  "  maliciously."] 

Bayley^  contr^.  The  plea  was  sufficiently  proved. 
[Lord  Derman  C.  J.  Can  you  say  that  it  was  so  as  to 
the  taxation  ?]  The  defendants  put  in  an  allocatur  for 
62/.  I2s.  The  plaintiff's  case  was  that  this  was,  in  truth, 
no  allocatur.  But,  to  set  up  this  defence,  they  should 
have  replied  that  the  allocatur  was  void,  and  was  super- 
seded by  another.  As  it  was,  it  appeared  that  the  costs 
had  in  fact  been  taxed  according  to  the  terms  of  the 
memorandum.  It  may  be  a  question  whether  the 
learned  Judge  who  made  the  order  for  a  new  taxation 
could  properly  do  so.  [Lord  Denman  C.  J.  He  had 
jurisdiction;  we  cannot  inquire  into  that  now.  Pat- 
teson  J.  If  the  order  was  wrong  you  should  have  ap- 
plied to  the  Court  at  the  time.]  The  action  is  miscon- 
ceived. It  should  have  been  brought  for  improperly 
representing  to  the  Master  that  the  costs  in  the  Sheriffs' 


1837. 


Saxon 
against 
Castle. 


(a)  9  ^.  f  C.  840. 

Xx  2 


Court 
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1837.      Court  had  been  taxed  when  they  had  not,  whereby  he 
was  induced  to  make  his  allocatur  for  too  lar^e  a  sum, 

Saxon  ^ 

against      (On  the  Other  point  he  was  not  heard.) 

Castle. 

Lord  Denman  C.  J.  There  is  no  ground  for  a  new 
trial  in  this  case,  because  the  plaintiff's  points  were 
proved.  But,  as  to  the  form  of  action,  I  should  have 
wished  to  see  some  authority  for  a  statement,  like  that 
in  the  present  declaration,  omitting  the  allegation  of 
malice.  I  am  of  opinion  that  the  averment  of  malice 
was  necessary.  In  Scheibel  v.  Tairhain  {a),  where  a 
declaration  in  case  stated  that  the  defendants  had  sued 
out  a  capias  ad  respondendum  against  the  plaintiff,  who 
afterwards  paid  the  debt,  and  that  the  defendants, 
neglecting  their  duty,  did  not  countermand  the  arrest, 
but  wrongfully  neglected  so  to  do,  by  means  whereof 
the  plaintiff  was  imprisoned,  the  judgment  was  arrested 
for  want  of  an  allegation  of  malice.  In  Gibson  v.  Cha- 
fers {b),  where  the  plaintiff,  against  whom  the  defendant 
had  issued  a  bailable  writ,  paid  the  debt,  but  was  after- 
wards arrested  on  an  alias  writ  issued  upon  the  original 
affidavit  of  debt,  Lord  Eldon  nonsuited  the  plaintiff  for 
want  of  proof  of  express  malice,  and  the  Court  of  Com- 
mon Pleas  upheld  that  ruling.  This  last  decision  ap- 
pears indeed  to  have  been  questioned  hy  Lax<orence  ^ m 
Sinclair  v.  Eldred  (c),  but  is  maintainable,  as  the  affi- 
davit of  debt  was  made  before  the  payment;  and  the 
party  arresting  does  not  appear  to  have  known  of  the 
payment  when  the  alias  writ  was  taken  out.  There  are 
many  cases  in  which  the  want  of  probable  cause  has 

(a)  1  B.  ^'  jP.  388.  (6)  "2      ^  T.  129. 

(c)  4  TaunU  1* 


been 
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been  held  to  be  proof  of  malice,  when  alleged ;  but  none 
has  been  pointed  out  in  which  the  omission  to  aver 
malice  has  been  made  up  for  by  other  allegations  in  the 
manner  here  suggested. 

Littledale  J.    The  plaintiff  here  alleged  that  the 
writ  was  sued  out  upon  an  excessive  demand.    The  de- 
fendant was  to  shew  that  18/.  was  due,  and  that  the  costs, 
which  he  also  claimed,  had  been  taxed.    I  think  the  plea 
was  proved  as  to  the  18/.,  but  not  as  to  the  costs.  The 
taxation,  having  been  set  aside,  was  as  if  it  had  never 
been  made ;  as  if  the  parties  had  gone  before  some 
other  person  than  the  proper  officer.    So  far,  therefore, 
the  charge  in  the  declaration  was  not  answered.    As  to 
the  form  of  the  declaration ;  in  trespass,  where  the  act  of 
arrest  is  in  itself  illegal,  no  averment  of  malice  is  neces- 
sary ;  but  in  case  for  suing  out  a  writ  for  more  than  is 
due,  according  to  the  precedents,  and  to  the  principles 
of  distinction  between  actions  of  trespass  and  on  the  case, 
malice  must  be  alleged.    It  may  be  said  that  such  an 
averment  is  necessary  where,  in  default  of  it,  the  excess 
complained  of  might  be  imputed  to  mistake,  but  that, 
where  it  appears  on  the  proceedings  of  the  Court  itself, 
of  which  the  arresting  party  must  be  presumed  cognizant, 
that  the  sum  claimed  by  him  could  not  be  due,  the  al- 
egation  of  malice  is  superfluous.    Nevertheless,  I  think 
that  the  plaintiff  was  bound  to  allege  it ;  the  malice 
would  in  such  a  case  be  very  easily  proved ;  but  still  it 
might  be  possible  to  shew  that  there  was  a  mistake;  and 
therefore,  in  point  of  form  at  least,  malice  ought  to  have 
been  averred.    The  rule  must  be  absolute  for  arrestino^ 
the  judgment. 


1837. 

Saxon 
againss 
Castle. 
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1837.  PattesonJ.    It  has  been  contended  that  this  action 

~       should  have  been  brought  for  a  misrepresentation  to  the 

Saxon 

against  Master;  and  that  would  be  true,  if  the  representation 
made  had  been  the  only  act  of  the  defendant,  and  no- 
thing which  took  place  afterwards  had  been  in  his  con- 
trol. But  the  complain  there  is,  not  merely  of  a  mis- 
representation, but  of  acts  of  the  defendant  grounded 
upon  it;  an  action  for  the  arrest  was,  therefore,  proper. 
Proof  of  malice  was  not  called  for,  because  malice  was 
not  alleged.  The  plea  was  not  proved.  At  the  time  of 
the  arrest  the  allocatur  had  been  set  aside ;  and  there- 
fore nothing  was  due  for  costs  according  to  the  me- 
morandum on  the  warrant  of  attorney.  As  to  the  form 
of  the  declaration,  I  have  not  the  slightest  doubt  that, 
to  support  an  action  like  the  present,  there  must  be 
malice  express  or  implied,  and  that  it  must  be  alleged. 
If  the  allegation  of  malice  were  immaterial,  it  is  not  easy 
to  say  why  the  question  as  to  proof  should  have  arisen 
in  many  cases  of  this  kind  where  it  has  been  discussed 
whether  want  of  probable  cause  was  proof  of  malice. 

Coleridge  J.  I  think  that  this  action  was  well  con- 
ceived ;  but  I  have  no  doubt  that,  in  an  action  for  ar- 
resting without  probable  cause,  an  averment  of  malice  is 
necessary. 

Rule  absolute  for  arresting  judgment. 
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1837. 


Reed  against  Cowmeadow  and  Rudge  (a). 

TRESPASS  for  assaulting  and  falsely  imprisoning  A  party  having 
apprehended 

the  plaintiff.    On  the  trial  before  Parke  B.  at  the  another,  and 

last  Spring  assizes  at  Gloucester^  it  appeared  that  the  against  him 

plaintiff  had  pulled  down  part  of  the  chimney  of  a  build-  under  s^tarT& 

ing  in  the  defendant   CowmeadoXiy's  possession;    that  ^  24^1-* a ma- 

Cowmeadow  thereupon  took  the  plaintiff  and  (about  li^ious  injury 

^  to  property,  the 

five  in  the  afternoon)  delivered  him  into  the  custody  of  justice  dis- 
missed the 

a  constable,  the  defendant  Rudge,  who,  by  Cowmeadow's  complaint, 

T        •         1  1  •       •        -I  •  being  of  opi- 

direction,  kept  him  m  charge  till  the  next  mornmg ;  nion  that  the 

that  the  plaintiff  was  then  dismissed  without  being  taken  had  acted  under 

before  a  magistrate,  the  defendant  Cowmeadow  having  suppJdtkm^of 

obtained  a  summons  for  his  attendance  at  a  subsequent  right,  according 

^  to  the  proviso 

time;  that  the  plaintiff  and  Cowmeadow  afterwards  at-  of  sect.  24. 

An  action  of 

tended  before  a  magistrate,  and  Cowmeadow  made  a  trespass  being 

brought  for  the 

charge  against  the  plaintiff  under  stat.  7  &  8  G.  4.  arrest, 

c,  30.  s.  24. ;   and  that  the  magistrate  dismissed  the  the  defendant, 

complaint,  thinking  that  the  plaintiff  had  acted  under  a  under^a  boni 

fide  belief  that 
the  case  fell 

proviso  contained  in  that  section.    No  notice  of  action  '^^'^^h'"  the  sta 

tute,  was  en- 


reasonable  supposition  of  right  within  the  meaning  of  the 


had  been  given,  and,  on  the  trial,  a  nonsuit  was  con-  titled  to  notice 

of  action  under 

tended  for  on  this  ground.    The  learned  judge  refused  s.  41 ;  and 

that,  in  default 

to  nonsuit;  and  in  summing  up  he  stated  to  the  jury  of  notice,  the 
that  the  plaintiff,  having  acted  under  a  colour  of  right,  mi'^ht"properiy 
was  in  the  same  situation  as  if  he  had  actually  had  a  ^nd  \br  ?ht 
right ;  but  that  the  question,  as  to  the  point  of  notice,  fhty"  hTuoht 
was,  whether  the  defendant  Cowmeadow  had  acted  under  ^^^^  '^^^ 

acted  bona 
fide. 

(a)  This  case  was  argued  and  decided  on  Jpril  20th,  but  has  been 
postponed,  in  order  that  it  might  immediately  precede  Wedge  v.  Berkeley, 

X  X  4f  a  bona 
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1837»  a  bona  fide  belief  that  he  was  proceeding  in  pursuance 
"~  of  the  statute ;  for  that,  if  he  did  so  believe,  he  was 

Reed 

against       entitled  to  notice :  and  his  Lordship  left  it  to  the  jury, 

COWMEADOW, 

under  the  circumstances,  whether  Co^wmeadow  had  en- 
tertained such  bon^  fide  belief.  The  jury  found  for  the 
defendants. 

Liudlonx)  Serjt.,  in  this  term,  moved  for  a  new  trial  on 
the  ground  of  misdirection.  No  notice  was  necessary, 
under  sect.  41  of  stat.  7  &  8  G.  4.  c.  30.,  because  the 
act  for  which  the  plaintiff  was  arrested  falls  within  an 
exception,  in  the  proviso  of  sect.  24,  which  takes  the 
case  entirely  out  of  the  statute,  [Pattesoii  J.  referred  to 
Beecliey  v.  Sides  (a),  and  Ballinger  v.  Ferris  (6).]  In 
Beecliey  v.  Sides  {a)  the  act  with  which  the  defendant 
had  charged  the  plaintiff  fell  within  sect.  20  of  stat. 
7  &  8  G.  4.  30.,  which  does  not  contain  any  proviso 
like  that  of  sect.  24.  \Coleridge  J.  You  say  that,  if  a 
party  has  arrested,  supposing  the  case  not  to  be  within 
the  exception  of  sect,  24,  and  it  is  within  it,  he  is  not 
entitled  to  notice.]  If  the  case  is  within  the  exception, 
the  statute,  as  far  as  it  regards  notice,  is  as  if  it  had  not 
passed,  \Coleridge  J,  Suppose,  instead  of  the  enact- 
ment and  exception  in  sect,  24,  it  had  been  provided  that 
any  person  committing  damage,  &c.,  not  under  a  reason- 
able supposition  of  right,  shall  be  liable  to  be 
apprehended,  and  to  pay  a  fine  if  convicted :  do  you  say 
that  a  person  who  apprehended  another,  supposing  him 
liable  under  that  clause,  would  not  be  entitled  to  notice?] 
The  clause  requiring  notice  takes  away  a  common  law 
right,    and   its   operation   is   not   to   be  extended. 

(a)  9  B.  ^  C.  806.      {b)  1  Mee,     W.  628,  S.  C.  Tyrwh,  ^  Gr.  920. 

\Patteso7i 
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\_PaUeson  J.    It  does  not  take  away  the  right  of  action ;  1837. 
it  only  makes  notice  a  requisite,]  "Z 

•'  Reed 

against 

Lord  Denman  C.  J.    Beechey  v.  Sides  (a)  is  nearly  Cowmeadow. 
in  point;  and  the  doctrine  of  Lord  Tenterden  there  is 
decisive  of  this  case.    There  must  be  no  rule. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  refused  {b), 

(a)  QB.  ^  C.  806.  (6)  See  the  next  case. 


Wedge   against   The    Honourable  Maurice  Monday, 
Frederick  Fitzhardinge  Berkeley.  "^"^ 

'T^RESPASS.     The  declaration   contained  counts,  Understate 

...  .  24  G.  2.  c.  44. 

1.   For  assaulting  plaintiff.    2.  For  taking  from  5.1.,  a  magis- 

him  a  wheelbarrow  and  a  sack  of  grass,  &c.    Plea,  Not  d?t^'ning 

Guilty.    On  the  trial  before  Littledale  J.  at  the  Le^es  f„"°ptioi  of 
Summer  assizes,  1835,  the  following  facts  appeared. 

The  defendant,  a  magistrate,  met  the  plaintiff's  son  of  action,  if 

he  proceeded 

in  the  day-time  wheeling  a  barrow  of  new-mown  grass,  under  a  bona 

fide  belief  that 

in  sacks.    The  defendant  stopped  the  barrow,  and  asked  he  was  exe- 
what  the  sacks  contained.  According  to  the  defendant's  ahhough^it  be^* 
case,  the  plaintiff's  son  answered  that  it  was  no  business  hld^nt  reaso^n- 
of  the  defendant's ;  the  son  himself  stated  in  evidence  ^^[pg'^'''^ 
that  he  immediately  told  the  defendant  what  was  in  the  ^ 

ndes,  as  well  as 

sacks,  and  told  him  also  that  a  Mrs.  Reynolds  had  given  ^^^^  leasonable- 

°  ness  of  the 

the  plaintiff  leave  to  cut  it  in  a  particular  field.    The  suspicion,  is 

defendant  said  that  he  believed  it  to  be  stolen  property,  the^ury!" 

and  should  seize  it  as  such.    The  plaintiff  came  up  piatidffseeks 

during  the  conversation,  and,  according  to  the  evidence  Icti'on  without 

having  given 

notice,  it  lies  on  him  to  cause  the  question  of  bona  fides  to  be  put  to  the  jury. 

on 
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on  his  behalf,  stated  again  the  manner  in  which  the 
grass  had  been  obtained.  The  defendant  had  it  wheeled 
away  to  his  own  premises;  but  afterwards,  finding  on 
inquiry  that  it  had  not  been  stolen,  he  offered  it 
back.  The  plaintiff  lived  in  the  defendant's  neigh- 
bourhood ;  he  was  a  labourer  in  husbandry  and  looked 
after  a  farm;  he  had  no  land  of  his  own.  No  notice 
of  action  was  given  under  stat.  24  G.  2.  c.  44.  s.  1,  The 
defendant's  counsel  submitted  that,  for  want  of  such 
notice,  the  plaintiff  must  be  nonsuited.  The  learned 
Judge  thought  that  there  should  have  been  notice,  but 
he  refused  to  nonsuit,  giving  leave,  however,  to  move  for 
a  nonsuit  Evidence  was  then  gone  into  for  the  defend- 
ant. Littledale  J.,  in  summing  up,  stated  to  the  jury 
that,  the  defendant  being  a  magistrate,  if  he  had  reason- 
able ground  of  suspicion  that  the  property  was  stolen, 
he  was  entitled  to  a  verdict;  but  the  learned  Judge 
added  that  he  saw  no  ground  for  such  suspicion ;  leaving 
the  question,  however,  with  the  jury.  A  verdict  was 
given  for  the  plaintiff  on  the  count  for  an  asportavit, 
damages,  5/.  In  the  ensuing  term  a  rule  nisi  was  ob- 
tained for  entering  a  nonsuit. 

Turner  now  shewed  cause.  Notice  of  action*  is  re- 
quisite, under  stat.  24  G,  2.  c,  44.  s.  1.,  in  those  cases 
only  where  the  action  is  brought  against  a  justice  "  for 
any  thing  by  him  done  in  the  execution  of  his  office." 
The  act  here  complained  of  was  not  so  done.  If  a 
magistrate  commits  an  error  in  a  proceeding  regularly 
before  him,  he  is  entitled  to  notice ;  but,  if  he  sets  aside 
legal  forms,  and,  under  colour  of  his  office,  stops  a  person 
on  the  high  road,  and  detains  property  as  stolen,  merely 
upon  his  own  view,  he  is  entitled  only  to  the  protec- 
tion, 
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tion,  which  a  constable  enjoys,  that,  if  he  has  acted  1837. 
erroneously,  he  shall  be  excused  on  shewing  reasonable 

^  Wedge 

ground  of  suspicion.    The  latitude  given  to  a  justice  of  against 

.  .  .  Bekkelei 

peace,  and  to  a  constable,  in  this  respect,  is  shewn  in 
3  Hawk.  P.  C,  178.  b.  2.  c.  ]  3.  s.  13.  (a),  and  2  Hale's 
P,  C.  86,  87,  90.  part  2.  c.  11.  {b).  In  Cook  v.  Leo- 
nard (c)  Bayley  J.  says,  "  If  a  magistrate  act  in  a  case 
which  his  general  character  authorises  him  to  do,  the 
mere  excess  of  authority  "  does  not  deprive  the  "  magis- 
trate of  that  protection  which  is  conferred  upon  those 
who  act  in  execution  of  it;  but  where  there  is  a  total 
absence  of  authority  to  do  any  part  of  that  which  has 
been  done,  the  party  doing  the  act  is  not  entitled  to 
that  protection."  And  he  proceeds  to  cite  several  of 
the  cases  in  which  notice  of  action  to  a  magistrate  has 
been  held  necessary  or  unnecessary.  Here  the  ground 
of  protection  fails ;  for  there  was  no  reasonable  cause  of 
suspicion,  as  the  finding  of  the  jury  shews.  James  v. 
Saunders  [d),  where  the  magistrate  was  held  not  entitled 
to  notice,  is  like  the  present  case.  \_Littledale  J.  If  the 
magistrate  acted  without  reasonable  cause,  the  plaintiff 
would  be  entitled  to  a  verdict;  but  it  may  be  a  different 
question  whether  notice  should  not  have  been  given. 
Patteson  J.  You  do  not  distinguish  between  right  to 
do  the  act,  and  right  to  notice.]  If  the  magistrate  acts 
without  reasonable  cause,  he  puts  himself  in  the  situ- 
ation of  any  other  individual,  and  must  rest  on  such 
defence  as  the  common  law  gives  him.  [Lord  Den^ 
man  C.  J.  The  observations  of  Alderson  J.  and  Bosan- 
qiietZ.  in  James  v.  Saunders  {e)  apply  here;  for  the 

(a)  7th  ed.  1795.  (h)  Ed.  1800. 

(c)  6B.  4:  C.  353,  4.  (rf)  lo  Bing.  429. 

(e)  10  Bing.  431. 

learned 
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1837.  learned  Judge  in  the  present  case  was  not  asked  to 
"~  leave  it  to  the  jury  whether  or  not  the  defendant  acted 

W  EDGE 

agai7ist       bona  fide.]    The  defendant's  conduct  shewed  that  he 

Berkeley.  ^  ^ 

could  -not  be  acting  bona  fide. 

Piatt,  contra.  No  question  was  raised  on  the  bona 
fides  :  the  defence  was  put  on  the  ground  of  right.  But, 
if  the  magistrate  acts  bona  fide  in  the  plain  execution  of 
his  duty,  he  is  entitled  to  notice,  even  though  the  sus- 
picion on  which  he  acted  may  not  prove  justifiable.  The 
object  of  notice  is  that  he  may  tender  amends  if  he  has 
acted  on  a  groundless  suspicion.  According  to  the 
argument  on  the  other  side,  notice  is  to  be  given  only 
where  the  suspicion  was  not  groundless.  In  Staight  v. 
Gee  (a)  Lord  Tenterden  held  that  a  constable  making 
an  arrest  for  felony  without  reasonable  cause  was  within 
the  protection  of  stat.  21  Ja,  1.  c.  12.  5.  5.,  which  directs 
that  actions  against  constables,  for  any  thing  done  by 
virtue  or  reason  of  their  offices,  shall  be  brought  in  the 
county  where  such  fact  was  done.  In  Hopkins  v. 
Cro'xe  {b),  where  the  defendant  was  held  not  entitled  to 
notice  of  action  under  stat.  5  Sc  6  W.  4}.  c.  59.  s,  19.,  it  is 
clear  that,  if  the  party  had  been  a  constable  or  the  owner 
of  the  horse  which  was  injured,  the  Court  would  have 
considered  it  a  proper  enquiry  whether  he  had  acted 
bona  fide,  and  would  have  deemed  him  entitled  to 
notice  if  he  had  so  acted.  The  defendant  here  was  a 
magistrate,  and  would  have  been  justified  in  detaining 
the  grass  if  he  had  done  so  on  reasonable  ground  of 
suspicion  ;  he  thought  that  he  had  such  ground,  and  that 
he  was  doing  his  duty  as  a  magistrate.    In  Cook  v. 


(a)  2  Stark.  N.  P.  C.  445. 


{b)  AA.  ^  E.  774. 

Clark 
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ClarJc  {a)  an  officer  who  had  entered  a  house,  with  a 
warrant,  for  the  purpose  of  taking  a  person  named  in  it 
whom  he  bona  fide  beheved  to  be  there,  was  held  entitled 
to  notice  of  action  under  stat.  46  G.  3.  c.  87,  s,  2], 
(local  and  personal,  public,  Southwark  Court  of  Re- 
quests Act),  though  the  party  was  not  in  the  house 
when  he  entered. 

Lord  Denman  C.  J.  The  defendant  was  entitled  to 
notice  of  action  if,  when  doing  that  which  is  complained 
of,  he  was  acting  "  in  the  execution  of  his  office,"  within 
stat.  24;  G.  2.  c.  44.  5.  1.  If  he  had  acted  on  a  reason- 
able ground  of  suspicion  that  the  property  was  stolen, 
he  would  have  been  entitled  to  a  verdict ;  and  the  case 
went  to  the  jury  on  that  question,  and  they  found  against 
him.  Now  the  question  is,  whether  he  acted  in  the  ex- 
ecution of  his  duty,  so  as  to  be  entitled  to  notice  ;  and  I 
think  he  did,  if,  with  some  evidence  before  him,  he 
really  thought  that  property  had  been  stolen,  and  seized 
what  he  believed  to  be  so.  At  the  end  of  the  plaintiff's 
case  the  defendants  counsel  moved  for  a  nonsuit.  It  is 
clear  that  at  that  time  the  plaintiff  did  not  rely  upon  the 
want  of  bona  fides.  Evidence  was  gone  into  for  the 
defendant ;  and  the  case  went  to  the  jury  on  the  point  as 
to  reasonable  suspicion.  That,  however,  left  open  the 
question  whether  notice  was  necessary  or  not,  which 
depends  on  the  bona  fides.  If  the  plaintiff  meant  to  say 
that  the  defendant  acted  in  the  execution  of  his  office 
colourably,  or  to  discharge  an  old  grudge,  or  otherwise 
in  bad  faith,  he  should  have  required  the  learned  Judge 
to  put  the  question  of  bona  fides  to  the  jury ;  and,  if  they 

(a)  losing.  19. 

•  had 
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Berkeley. 


1837.  had  found  against  the  defendant  on  that  point,  I  should 
^^^^^  say  that  notice  would  not  have  been  necessary.  But 
against  that  course  was  not  taken  :  and  therefore  the  rule  must 
be  absolute  to  enter  a  nonsuit  for  want  of  notice. 

LiTTLEDALE  J.  I  think  that  the  jury  found  a  proper 
verdict;  but  that  does  not  decide  the  present  question. 
Whether  the  defendant  is  entitled  to  a  verdict  on  the 
merits,  and  whether  he  is  entitled  to  notice,  are  very 
different  enquiries.  If  he  had  notice,  and  the  merits 
were  against  him,  he  might  tender  amends.  Had  there 
been,  in  this  case,  any  want  of  bona  fides  shewn,  or  any 
proof  that  the  defendant  acted  on  a  grudge,  the  case 
would  not  stand  as  it  now  does.  But  the  evidence 
did  not  lead  to  any  such  conclusion.  {He  then  reca- 
pitulated the  principal  facts).  It  seems  to  me  that  the 
defendant  acted  bona  fide ;  and,  that  being  so,  he  was 
entitled  to  notice. 


Patteson  J.  There  were  two  points  in  question  in 
this  case ;  the  bona  fides,  and  the  ground  of  suspicion. 
The  question  of  bona  fides  was  not  put  to  the  jury : 
but,  if  circumstances  raise  that  question,  there  is  no 
doubt  that  it  is  for  the  jury.  The  defendant  applied 
for  a  nonsuit  by  reason  of  the  want  of  notice,  at  the 
close  of  the  plaintiff''s  case.  The  plaintiff  did  not  then 
dispute  the  bona  fides,  or  require  that  the  opinion  of 
the  jury  should  be  taken  upon  it.  It  must  therefore 
have  been  assumed,  at  that  time,  that  the  defendant  acted 
bona  fide,  supposing  that  he  acted  with  authority.  Then 
the  statute  24  G.  2.  c,  44.  s.  1.  protects  a  magistrate 
for  any  thing  done  "  in  the  execution  of  his  office that 
is,  where  he  acts,  bona  fide,  with  the  intention  to  ex- 
ecute 
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ecute  it.  In  general  it  has  not  been  put  to  the  jury 
whether  the  magistrate  acted  bona  fide,  because  that 
has  been  assumed ;  but  the  question  is  for  them.  The 
defendant  here  is  not  entided  to  a  verdict,  because 
reasonable  ground  of  suspicion  has  been  negatived  ; 
but  the  rule  must  be  absolute  for  entering  a  nonsuit  on 
account  of  the  want  of  notice. 

Coleridge  J,  The  distinction  is  clear  between  that 
*■  which  amounts  to  a  defence  and  that  which  entitles  to 
notice.  The  magistrate  is  entitled  to  notice  where  he 
has  no  defence  on  the  merits,  but  where,  in  a  matter 
within  his  jurisdiction,  he  has  exceeded  its  limits  (as  if 
he  has  proceeded  singly  where  another  magistrate  ought 
to  have  joined),  acting,  nevertheless,  bona  fide.  Whe- 
ther there  was  bona  fides,  and  whether  there  was  rea- 
sonable cause,  are  both  questions  for  the  jury.  The 
first  question  has,  in  general,  not  been  put,  the  bona 
fides  being  assumed ;  and  I  think  it  was  assumed  here. 
The  defendant  put  it  to  the  learned  Judge,  at  the  end  of 
the  plaintiff's  case,  that  there  should  be  a  nonsuit  for 
want  of  notice;  but  the  plaintiff  never  proposed  that  the 
jury  should  be  asked  whether  the  defendant  had  acted 
bona  fide ;  a  question  which  the  Judge  would  have  put 
if  required.  The  defendant  must,  at  all  events,  have 
the  benefit  of  the  omission. 

Rule  absolute  {a), 

(a)  See  the  preceding  case. 
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Tuesday, 
May  '■Idi. 


Mayall  and  Others  against  Mitford  and 
Others. 


Action  against 
insurers,  on  a 
fire  insurance 
policy  upon  the 
machinery  of 
cotton  mills, 
containing  a 
"warranty  that 
the  mills 
should  be 
worked  by  day 
only.  Plea, 
that  a  steara 
engine  and 
horizontal 
shafts,  being 
parts  of  the 
mills,  were 
without  de- 
fendants' con- 
sent worked  by 
night,  and  not 
by  day  only. 

Held  bad, 
on  motion  for 
judgment  non 
obstante  vere- 
dicto, as  not 
shewing  a 
breach  of  the 
warranty. 


^^SSUMPSIT  on  a  policy  of  insurance  against  fire. 

The  declaration  set  out  the  policy,  which  was  on 
the  machinery  of  certain  cotton  mills,  and  contained  the 
following  warranty  (among  others),  "  Warranted  that 
the  said  mills  were  brick  built,  and  slated ;  that  they  be 
warmed  and  worked  by  steam,  lighted  by  gas,  worked 
by  day  only,  &c."  Allegation  (among  others),  that  the 
said  mills  were  brick  built,  and  slated ;  that  they  were 
warmed  and  worked  by  steam,  lighted  by  gas,  worked 
by  day  only,  &c.  The  declaration  stated  a  loss  by  fire: 
breach,  non-payment  of  the  amount  of  loss. 

First  plea.  That  a  certain  steam  engine  and  certain 
upright  and  horizontal  shafts,  then  being  respectively 
parts  of  the  said  mills  in  the  said  policy  of  assurance 
mentioned,  after  the  making  of  the  said  policy  of  as- 
surance in  the  said  declaration  mentioned,  to  wit 
1st  May  1834,  and  on  divers  other  times  between  that 
time  and  the  destruction  of  the  said  premises  by  fire,  as 
in  the  declaration  mentioned,  were,  without  the  leave  or 
consent  of  defendants,  worked  by  night  and  not  by  day 
only.  Verification. 

Replication.  That  the  said  supposed  steam-engine 
and  shafts  in  that  plea  mentioned  were  not  respectively 
parts  of  the  said  mills  in  the  said  policy  of  assurance 
mentioned ;  and  that  the  same  were  not,  after  the  making 
of  the  said  policy  of  assurance,  without  the  leave  or 
consent  of  defendants,  worked  by  night  and  not  by  day 

only, 
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only,  in  manner  and  form  &c.  Conclusion  to  the 
country.    Several  other  issues  in  fact  were  joined. 

On  the  trial  before  Lord  Abinger  C.  B.,  at  the  Liver- 
pool Summer  assizes,  1835,  a  verdict  was  found  for  the 
defendants  on  the  issue  on  the  first  plea,  and  for  the 
plaintiffs  on  all  the  other  issues.  In  Michaelmas  term, 
1835,  Blackburne  obtained  a  rule  nisi  for  judgment  non 
obstante  veredicto  (a). 

Cress'ivell,  J,  L.  Adolphus,  and  W.  H,  Watson,  now 
shewed  cause.  The  first  plea  shews  a  breach  of  the 
warranty.  In  Whitehead  v.  Price  [b)  it  was  decided  that 
the  pleas  did  not  shew  a  breach  of  warrant}',  as  they  al- 
leged only  that  the  steam  engine  and  parts  of  the  gear  were 
worked  by  night,  while  the  words  of  the  policy,  according 
to  their  grammatical  construction,  imported  merely  that 
the  buildings  (constituting  the  mill)  were  worked  by  day 
only.  Here  the  record  shews  that  what  was  worked 
was  part  of  the  mill :  the  warranty  therefore  is  broken, 
unless  it  can  be  said  that  a  mill  is  not  worked  when  a 
part  of  it  is  worked.  And  in  Whitehead  v.  Price  {b) 
there  was  only  a  description ;  here  there  is  an  express 
warranty.  A  warranty  must  be  strictly  complied  with ; 
De  Hahn  v.  Hartley  (c),  Newcastle  Fire  Insurance 
Company  v.  Macmorran  {d) :  though  substantial  compli- 
ance with  a  mere  description  is  sufficient ;  Dobson  v. 
Sotheby  {e\  on  the  authority  of  which  Sha'w  v.  Rob- 

(a)  The  rule  was  for  a  new  trial,  or  judgment  non  obstante  veredicto. 
Several  points  were  discussed  which  the  judgment  of  the  Court  renders 
it  unnecessary  to  notice. 

(b)  2  C.  M.  §•  R.  447.    5.  C.  5  Tyrwh.  825. 

(c)  1  T.  i2.343;  affirmed  on  error  in  Exch.  Ch.,  2  T.  R.  186. 

(d)  3  Bow,  255.  (e)  Moo.  8f  M.  90. 
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herds  [a)  was  decided.  In  this  last  case  the  decision 
turned  upon  the  use  of  the  kiln  not  being,  on  the  evi- 
dence, habitual :  here  the  plea  follows  the  words  of  the 
warranty,  and  no  such  question  arises.  The  warranty- 
being  actually  broken,  the  extent  is  unimportant.  The 
purpose  for  which  any  part  of  the  mill  was  worked  is 
immaterial:  the  warranty  cannot  be  evaded  by  throwing 
a  particular  part  out  of  gear.  The  object  of  an  express 
warranty  is  to  avoid  subtleties  of  this  kind.  In  Shaw  v. 
Rohberds  {a)  it  was  pointed  out  by  the  Court  that  no 
clause  in  the  policy  amounted  to  an  express  warranty. 

Sir  J,  Campbell,  Attorney  General,  (with  whom  were 
Alexander,  Wightman,  and  Tomlinson,)  contra.  The 
meaning  of  the  warranty  clearly  is  that  the  mills  are  to 
be  worked,  as  mills,  by  day  only.  But,  if  this  plea 
disclose  a  breach,  then  any  movement  in  any  part  of 
the  machinery  of  the  mill  is  a  violation  of  the  warranty, 
which  cannot  be  contended.  It  might  be  necessary  to 
work  the  engine  for  the  purpose  of  repair,  or  for  clean- 
ing it,  during  the  night :  the  warranty  cannot  be  meant 
to  provide  against  that.  It  does  not  follow,  from  the 
engine  being  part  of  the  mill,  that  working  the  engine 
is  working  the  mill.  A  warranty  must  have  a  reason- 
able interpretation:  thus  a  warranty  to  sail  with  convoy 
is  complied  with  if  the  vessel  sail  with  convoy  from  the 
place  of  rendezvous,  though  she  sail  thither  from  the 
port  of  departure  without  convoy.  The  plea  should 
have  alleged  that  the  mill  was  worked  by  night;  then 
the  question  would  have  been,  whether  the  evidence  as 
to  the  working  of  the  engine  shewed  a  working  of  the 
mill.    (He  was  then  stopped  by  the  Court). 

(a)  Ant^,  75. 

Lord 
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Lord  Denman  C.J.  Whitehead  v.  Price  {a)  shev/si\\Q.t  1837. 
there  was  no  breach  of  warranty  here,  unless  the  mill 

Mayalil 

was  worked  by  night;  then  the  question  is,  whether  the  against 
plea  is  good  which  shews  only  that  a  part  of  the  mill 
was  so  worked.  I  cannot  say  that  from  a  part  of  the 
mill  being  worked  it  follows  that  the  mill  was  worked. 
A  part,  for  instance,  might  always  be  at  work  for  sup- 
plying water  ;  would  that  be  a  breach  ?  The  foundation 
of  the  answer  to  the  declaration,  therefore,  fails,  there 
being  no  allegation,  in  terms  of  the  warranty,  shewing  a 
breach.  There  must  be  judgment  non  obstante  vere- 
dicto. 

Littledale  J.  I  think  the  plea  ought  to  have  stated, 
in  the  terms  of  the  warranty,  that  the  mill  was  worked 
by  night.  If  issue  had  been  joined  on  such  a  plea,  the 
question  for  the  jury  would  have  been,  whether  the  mill 
was,  substantially,  worked.  Work  may  be  done,  during 
the  night,  by  part  of  the  mill,  yet  not  by  the  mill,  and 
therefore  not  so  as  to  cause  a  breach  of  the  warranty, 
although  it  was  work  without  which  the  mill  could  not 
have  gone  on, 

Patteson  J.  All  turns  upon  the  meaning  of  the 
word  mills  in  the  warranty.  It  is  generally  advisable, 
though  I  do  not  say  that  it  is  always  necessary,  to  plead 
a  breach  of  warranty  in  its  very  words;  and  then  the  ques- 
tion is,  whether  the  evidence  supports  a  plea  so  worded. 
But  I  will  not  say  that  a  plea  might  not  have  been 
good  here  which  alleged  in  substance  that  the  work 
done  in  the  mill  by  day  went  on  also  by  night.  At 


(a)  2  C.  M.  4;  JR.  447.    S,  C.  5  Tyrwh.  825. 

Y  y  2  present, 


M 


ITFORD. 


674.  CASES  IN  EASTER  TERM. 

1837.       present,  the  plea  is  ambiguous;  the  work  done  might 
^  simply  be  a  movement  of  the  machine  for  purposes  dif- 

against  ferent  from  those  which  I  understand  the  warranty  to 
have  in  view,  namely,  the  work  usually  carried  on  by 
day. 

Coleridge  J.  This  plea  is  bad,  if  it  can  be  true 
consistently  with  no  breach  of  the  warranty  having  been 
committed.  Now,  construe  the  warranty  by  the  rest  of 
the  policy.  The  policy  is  on  the  machinery  of  cotton 
mills  ;  the  warranty,  therefore,  is  against  the  manu- 
facture usually  carried  on  in  the  mills  being  carried  on 
by  night.  The  plea  does  not  say  what  the  work  was 
which  was  done  by  night,  but  simply  that  a  part  of  the 
mills  was  worked.  It  might  not  be  necessary  to  shew 
that  every  part  of  the  machinery  worked  by  night ;  but 
the  plea  ought  to  shew  that  so  much  was  worked  that  it 
might,  with  common  sense,  have  been  said  that  the  mill 
worked  by  night.  To  say  that  the  mere  working  of  a 
part  shews  a  working  of  the  mill  by  night  seems  to  me 
quite  unreasonable. 

Rule  absolute  for  judgment  non  obstante 
veredicto. 


J 
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Doe  on  the  several  Demises  of  Henry  Chawner,  MonMy, 

May  1st. 

Henry  William  Beavan,  and  Hugh  Phil- 
lips Beavan,  against  Henry  Boulter. 

EJECTMENT  for  messuages  and  lands  in  Radnor-  r.,  being  te- 
nant by  the 

sJiire,    The  cause  was  tried  at  the  'Radnorshire  courtesy,  de- 

^  .  1    p        -»->  T  raised  to  C,  for 

feummer  Assizes,  1835,  beiore  Fatteson  J.  ninety-nine 

No  evidence  was  offered  in  support  of  the  demise  should  so  long 

of  Henrij  William  Beavan.    The  plaintiff  proved  the  Jjert'corn  r^ent 

execution  of  the   following  instrument,  dated   12th  to  the  intent 

°  that  C.  should 

-^p?'^^  1826,  by  the  defendant.    "Memorandum.    That  re-demise  as 
I  have  this  day  attorned  to,  and  become  the  tenant 

ed ;  and,  im- 

of,  "My,  Hugh  Phillips  Beava7i  of"  &c.,  "for  a  farm"  c^re-demised''' 
&c.,  "  now  in  my  occupation ;  and  in  acknowledgment  n°nety-ei^ht 
of  such  attornment  have  this  day  paid  to  Mr.  Richard        1^  ^\ 

^  should  so  long 

Pemberton^  the  authorised  agent  of  the  said  Hugh  ^i^^'  ^ 

^     of  55/.,  with  a 

Phillips  Beavan^  the  sum  of  2/,  on  account  of  the  proviso  that,  if 

the  rent  should 

arrears  due  to  the  said  Hugh  Beavan,^*  It  was  also  be  in  arrear,  c. 
proved  that,  after  this,  rent  had  been  paid  to  Hugh  by  Jhypremises!'^ 
the  defendant,  and  distresses  levied  on  him  by  Hugh,  use,  occu'py,^^'^' 
and  that  Hush  had  given  the  defendant  a  regular  notice 

o  c3  &  suages,  lands, 

to  quit. 

the  rents  and 

profits,  until,  by  perception  of  the  rents  and  profits,  or  otherwise,  he  should  be  satisfied. 
Afterwards  T.  demised  to  defendant  for  sixty  years.  Before  the  sixty  years  expired,  the 
551.  rent  being  in  arrear,  C.  brought  ejectment,  and  T.  defended  as  landlord.  C.  recovered ; 
and  the  defendant,  to  prevent  a  writ  of  possession  being  executed,  attorned  to  C,  and 
thenceforward  paid  rent  to  him. 

Afterwards,  and  during  the  sixty  years'  term,  defendant  was  served  with  notice  of  an 
award,  reciting  a  submission  to  reference  by  one  H.^  and  by  T.  and  C,  and  that  H.  was 
entitled  to  an  annuity,  charged  on  the  lands  with  the  usual  powers  of  distress,  as  trustee, 
under  a  grant  by  T.  prior  to  T.'s  demise  to  C.  ;  and  the  award  adjudged  that  H.'s  rent 
charge  was  in  arrear,  that  H.  was  entitled  to  priority  over  C,  and  that  H.  should  receive  the 
rents.  The  defendant  then  signed  a  memorandum  that  he  attorned  to  and  became  tenant 
of  H. ;  and  afterwards  he  paid  rent  to  him. 

Held,  that  defendant,  by  attorning  to  C,  became  tenant  to  him  from  year  to  year,  C. 
having  a  right  to  enter  and  suspend  his  term  of  sixty  years  till  C's  rent-charge  was  satis- 
fied ;  and  that  afterwards  defendant,  by  attorning  to  H.  upon  notice  of  the  award,  became 
tenant  to  IT.  from  year  to  year ;  and  that  H,  could  maintain  ejectment  against  defendant 
after  giving  him  six  months'  notice. 

Vol.  VL  Z  z  The 
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1837.  The  defendant  then  put  in  a  lease  from  one  Theophilus 
Doe  dem.  ^eo,van  to  the  defendant,  for  sixty  years,  from  24th  July 
Chawner     181 1,  if  TheovJiilus  should  so  lone:  live :  and  it  was  shewn 

against  ^  o  ' 

Boulter.  ihdit  TheopMlus  was,  at  the  time  of  the  lease,  tenant  by 
courtesy  of  the  premises,  that  he  formerly  received  rent 
under  the  lease  from  the  defendant,  and  that  he  was  still 
alive. 

The  defendant  then  contended  that  the  attornment, 
and  other  circumstances  proved,  shewed  simply  an 
acknowledgment  by  the  defendant  of  HugJi  as  landlord 
in  the  place  of  Theophilus^  and  that  the  defendant  was 
therefore  entitled  to  hold  on  to  the  end  of  the  sixty  years' 
term.  The  learned  Judge  inclining  to  this  opinion,  the 
plaintiff  put  in  evidence  in  reply. 

First,  he  proved  that,  in  1 823,  Chamer  brought  eject- 
ment for  the  lands  in  question,  against  the  defendant, 
then  being  tenant  in  possession,  and  for  others,  and  that 
Theophilus  Beavan  defended  as  landlord.  In  this  eject- 
ment, Chawner's  title  was  founded  upon  two  deeds,  dated 
respectively  16th  and  17th  of  October^  1795.  By  the 
former  deed,  between  Theophilus  of  the  one  part,  and 
Chaisoner  of  the  other,  Theophilus^  in  consideration  of 
550/.  paid  to  him  by  Chamier,  granted,  bargained,  sold, 
and  demised,  to  Chawner^  his  executors,  administrators, 
and  assigns,  the  premises  now  in  dispute,  together  with 
others,  habendum  to  Cha*wner,  his  executors,  &c.,  for 
ninety-nine  years,  if  Theophilus  should  so  long  live,  at  a 
pepper  corn  rent,  on  trust  that  Chamer,  immediately 
after  the  execution  of  that  deed,  should  execute  an 
under-lease  of  the  thereby  demised  premises,  for  ninety- 
eight  years,  determinable  on  the  death  of  Theophilus^  at 
the  rent  of  55/.,  the  under  lease  to  be  dated  the  day  after 
the  date  of  the  present  deed,  and  to  be  made  between 
Chwwner  of  the  one  part,  and  Theophilus  of  the  second : 

Theophilus 
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Theophilus  covenanted  that  he  had  good  title  for  his  life,       1 837. 
an  annuity  of  25/.  (not  material  to  the  present  case), 

Doe  dem. 

and  an  annuity  or  rent  charge  of  80/.  granted  by  Theo-  Chawneb, 
philus,  by  indenture  of  30th  August  1785,  to  Gabriel  BoulteL 
Nicholls  and  John  Griffitksy  for  ninety-nine  years, 
determinable  on  the  death  of  Theophilus,  and  the  powers 
and  remedies  given  for  enforcing  and  compelling  the 
payment  of  the  two  annuities,  always  excepted  and  fore- 
prized.  By  the  indenture  of  17th  October  (between 
Chmsoner  of  the  one  part  and  Theophilus  of  the  other),  in 
performance  of  the  deed  of  the  16th,  and  in  consideration 
of  the  payment  of  the  550/.  by  Chwwner  to  Theophilus, 
and  of  the  rent  and  covenants  in  the  present  deed  reserved 
and  contained,  to  be  paid  and  performed  by  Theophilus, 
Chmxiner  bargained,  sold,  and  demised  the  same  premises 
to  Theophilus  and  his  assigns  for  ninety-eight  years,  if 
Theophilus  should  so  long  live,  at  a  rent  of  55/.;  and 
Theophilus,  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenanted  to  pay  the  rent;  provided  that, 
when  the  rent,  or  any  part  thereof,  should  be  in  arrear 
for  ten  days,  and  should  be  demanded  by  notice  in 
writing,  and  should  not  be  paid  within  twenty-one  days 
after  such  demand,  then,  from  'and  after  such  demand 
and  the  expiration  of  such  notice,  and  from  time  to  time 
as  often  as  it  should  happen,  it  should  be  lawful  for 
Chawner,  his  executors,  &c.,  to  enter  into  and  upon,  and 
to  have,  hold,  use,  occupy,  possess,  and  enjoy,  the  said 
messuages,  farms,  lands,  tenements,  hereditaments  and 
premises,  and  to  have,  receive,  and  take  the  rents,  issues, 
and  profits  of  the  same,  until  he  or  they  should,  by 
means  of  the  perception  of  the  rents,  issues,  and  profits, 
or  otherwise,  be  fully  satisfied  and  paid  so  much  of  the 
rent  as  should  be  then  in  arrear,  and  such  growing 
payments  as  should  grow  due  during  the  time  that 

Z  z  2  Chamier, 
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1837.  Cka^wner^  his  executors,  &c.,  should  be  in  possession  of 
DoEdem.  premises,  or  in  the  receipt  of  the  rents  and  profits 

^^gains^  upon  and  after  every  such  entry;  with  a  proviso  for 
Boulter,  avoiding  the  deed  upon  certain  payments  being  made  by 
TheopMlus  within  six  years  from  the  date.  On  these 
deeds,  and  on  proof  of  the  rent  being  in  arrear,  &c., 
Chamer  recovered  judgment,  and  entered  into  part  of 
the  premises  which  were  the  subject  of  the  deeds  and 
of  the  ejectment,  but  not  into  the  premises  now  in  ques- 
tion; but  the  defendant,  to  avoid  the  execution  of  a 
writ  of  possession,  attorned  verbally  to  Chamer  for  the 
premises  now  in  question,  and  thenceforward  paid  him 
the  rent  (though  on  days  different  from  those  named  in 
the  lease  from  TheopMlus  to  the  defendant)  until  the 
time  of  the  defendant's  attornment  to  Hugk^  before 
mentioned. 

The  plaintiff  next  proved  that,  on  the  11th  of  Fe^ 
hruary  1826,  the  defendant  was  served  with  a  copy  of 
an  award  made  by  G.  B,  Roupell^  Esq.,  barrister.  The 
award  set  forth  an  agreement  of  reference  of  6th  Ma;^ 
1825,  between  TheopMlus  Beavan  (the  tenant  by  the 
courtesy)  of  the  first  part,  Hugh  Phillips  Beamn  of  the 
second  part,  TheopMlus  Beavan  the  younger  of  the  third 
part,  Eliza  Beavan  of  the  fourth  part,  and  Henry 
Chanxiner  of  the  fifth  part.  The  agreement  recited  an 
indenture  of  30th  August  1785,  between  TheopMlus 
Beavan  the  elder  of  the  first  part,  Elizabeth  Nicholls  of 
the  second  part,  and  Gabriel  Nicholls  and  John  Griffiths 
of  the  third  part,  being  a  settlement  previous  to  the 
marriage  of  the  said  TheopMlus  Beavan  and  Elizabeth 
Nicholls^  whereby  the  said  TheopMlus  Beavan  the  elder 
granted  to  G.  Nicholls  and  J.  Griffiths,  for  ninety-nine 
years  determinable  with  the  life  of  the  said  TheopMlus 
Beavauy  an  annuity  of  80/.  out  of  certain  messuages,  &c., 

with 
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with  the  usual  powers  of  distress,  upon  certain  trusts,  1837. 
some  of  which  (beinff  in  favour  of  Theophilus  Beavan  the       '  7~ 

^        °  Doe  dem. 

younger,  and  Eliza  Beamn,  the  parties  of  the  third  and  Chawner 

against 

fourth  parts)  were  still  in  force ;  and  the  agreement  Boulter. 
recited  also  the  before  mentioned  deeds  of  16th  and 
1 7th  October  1795;  it  recited  also  that  the  rent  of  55^., 
reserved  by  the  deed  of  17th  October  1795,  was  in 
arrear;  and  that  Cha*wner  had  commenced  an  action 
of  ejectment  against  Theophilus  Beavan  the  elder,  and 
the  tenants  of  the  premises,  and  had  recovered  judg- 
ment, and  had  been  in  possession  of  part  of  the  pre- 
mises; and  that  Hugh  remained  in  possession  of  the 
residue;  it  further  recited  that  Hugh  had  become  a 
trustee  in  the  stead  of  G.  Nicholls  and  J,  Griffiths,  and 
entitled  to  the  annuity  of  80/.,  and  arrears,  and  that  there 
were  certain  arrears  (mentioned  in  the  agreement)  due, 
both  of  the  annuity  of  80/.,  and  of  Chaisoner^s  annuity 
of  55/. ;  and  it  recited  also  certain  proceedings  at  law 
against  the  tenants,  and  disputes  between  Hugh  and 
Chawner.  And  the  parties  to  the  agreement,  after  these 
recitals,  bound  themselves  and  agreed  to  perform  and 
keep  the  award,  &c.,  of  the  arbitrator  concerning  the 
differences  and  disputes.  The  arbitrator  then  awarded 
that  an  amount  of  arrears  named  was  due  to  Hugh,  as 
trustee,  on  the  25th  of  March  1825,  in  respect  of  the 
annuity  of  80/.,  and  that  a  part  named  should  be  paid 
to  him  by  Theophilus  the  elder;  and  that  he  was  en- 
titled to  receive  the  residue,  160/.,  out  of  the  rents  and 
profits  of  the  estates  in  preference  and  priority  to  Chaw- 
Tier's,  annuity;  that,  on  the  25th  of  March  1825,  an 
amount  named  of  arrears  was  due  to  Chawner  in  respect 
of  his  annuity  of  55/.;  and  that  all  rents  due  for  the 
estates  ought  to  be  paid  to  Hugh,  to  be  applied  first  in 
payment  of  the  160/.  residue,  and  the  surplus  to  Chawner 

Z  z  3  in 
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1837.      in  satisfaction  of  the  arrears  due  to  him :  and  he  further 
awarded  that  the  rents  growing  and  to  srow  due  should 

Doe  dem.  ^  &  &  a 

Chaavner     be  received  by  Hugh^  or  the  trustee  for  the  time  being, 

against 

Boulter.  and  applied,  first  in  keeping  down  the  annuity  of  80/., 
and  the  surplus  to  Henry  Chmsoner  in  satisfaction  of  the 
arrears  due  to  him,  and  in  discharge  of  growing  pay- 
ments of  the  annuity  of  55/. 

The  plaintiff's  counsel  contended  that,  after  the  eject- 
ment, and  the  defendant's  attornment  to  Chawner,  the 
defendant  became  tenant  from  year  to  year  to  Chamier^ 
the  defendant's  term  of  sixty  years  being  superseded  by 
Chawners  paramount  title ;  and  that,  by  the  attornment 
to  Hugh,  on  notice  of  the  award,  the  defendant  became 
tenant  to  Hugh  from  year  to  year,  and  that  this  tenancy 
was  determined  by  the  notice  to  quit. 

The  learned  Judge  was  of  opinion  that  Chawner  had 
no  power  to  put  an  end  to  the  defendant's  term,  but  only 
to  receive  the  rents ;  and  that  no  tenancy  from  year  to 
year  to  Hugh  was  created  by  the  proceedings  on  the 
award.  He  accordingly  directed  a  nonsuit.  In  Michael- 
mas term  last,  Chilton  obtained  a  rule  nisi  for  setting  aside 
the  nonsuit,  and  entering  a  verdict  for  the  plaintiff. 

Evans  and  W,  M,  James  now  shewed  cause  (a).  The 
defendant,  by  the  attornment  of  1826,  undertook  merely 
to  become  tenant  to  Hugh  on  the  same  terms  as  those 
on  which  he  was  tenant  to  Theophilus  {h) :  he  acknow- 
ledged the  reversion  of  his  term  to  be  in  Hugh,  This 
is  all  that  attornment  implies.  In  Litt,  sect.  551  it  is 
defined  simply  as  an  assent  by  the  tenant  to  a  grant 

(a)  The  case  was  argued  partly  on  the  1st,  and  partly  on  the  2d  of 
Mai/. 

(6)  See  the  judgment  of  Holroyd  J.  in  Cornish  v.  Searellj  S  JB.  §^ 
C.  476. ;  Doe  dem.  Linsey  v.  Edwards,  5  A.  ^  E.  103o 

of 
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of  the  reversion  by  his  lord  ;  and  so  it  is  explained  in  1837. 
CoJc^s  comment,  Co,  Lit.  309  a.    Here  the  award  was     ^  ! 

lioK  dem. 

shewn  to  the  defendant  when  he  attorned  :  he  therefore  Chawner, 

against 

recognised  only  Hugh's  right  to  receive  the  rents,  Boultko. 
which  is  all  that  the  award  shews.  Then  it  is  said  that 
TheopMlus  had  no  power  to  make  the  lease  of  1 8 11  to 
the  defendant,  or  that  it  was  defeated  by  Chamer's 
ejectment,  and  the  attornment  to  him ;  but  TheopMlus 
had  an  interest  out  of  which  he  could  make  the  demise, 
though  possibly  Chawner,  as  claiming  by  a  title  para- 
mount to  that  of  Theophilus,  and  earlier  than  the  de- 
mise, might  have  evicted  the  defendant  on  non-payment 
of  the  annuity  by  Theophilus,  But  that  would  not  have 
worked  a  destruction  of  the  lease  by  Theophilus  to  the 
defendant.  Chawner,  in  such  a  case,  would  hold  the 
land  "  in  manner  as  for  a  distress,"  Litt,  sect.  327. ;  and 
Theophilus  might  re-enter  as  soon  as  Chawner  was  satis- 
fied, which  would  re-establish  the  lease.  Here,  however, 
as  Chamer  chose  to  accept  the  defendant's  attornment, 
he  recognised  the  tenancy  then  existing,  and  merely 
took  the  place  of  the  former  reversioner,  Theophilus, 
Then  the  award  does  not  shew  that  the  lease  of  1 8 1 1 
was  void.  The  deed  of  1785,  as  therein  recited,  gave 
no  legal  estate  in  the  land  to  the  trustees  who  are 
represented  by  Hugh,  And,  at  any  rate,  Chawner^  sup- 
posing him  entitled  to  enter  before  the  prior  annuitant 
was  satisfied  (which,  however,  would  contradict  the 
recital  in  the  agreement  to  which  he  was  a  party),  can- 
not treat  Theophilus^  under  whom  he  himself  makes 
title  to  the  reversion,  as  a  party  without  title.  And  the 
lease  is  at  all  events  good  till  avoided  by  a  party  having 
right,  as  a  lease  wrongfully  made  by  a  spiritual  person, 
or  by  a  tenant  in  tail,  is  not  void,  but  only  voidable  by 
the  successor  or  remainder-man.    The  tenancy  is  here 

Z  z  4?  confirmed, 
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1837. 

Doe  dem. 

Chawner 

against 
Boulter. 


confirmed,  supposing  it  voidable ;  5  Vin.  Ahr.  Confir- 
mation, p.  358.  (A.  2)  pi.  4.  (a),  p.  365.  (D)  pi.  6.  {b\ 
The  defendant's  estate  here  was,  however,  not  voidable, 
but  defeasible ;  and,  Cha*wner  having  elected  not  to  defeat 
it,  there  is  a  mutual  estoppel ;  Chaisoner  could  not  dispute 
the  defendant's  tenancy,  nor  the  defendant  Ckawner^s 
right  to  the  reversion.  Further,  as  to  Chawner's  own 
demise  in  the  declaration,  he  has  given  no  notice  to  quit. 
The  effect  of  the  attornment  by  the  defendant  to  Chawner 
perhaps  depends  on  the  question,  whether  the  defendant 
held  by  the  permission  of  Chawner;  and  that  turns 
upon  the  question,  whether  Chawner  could  enter  so  as 
to  hold  for  himself,  or  could  only  receive  the  rents 
from  the  existing  tenant.  The  learned  Judge  who  tried 
the  cause  took  the  latter  view.  \_Patteson  J.  I  was 
mistaken :  Doe  dem,  Biass  v.  Uordey  (c)  shews  that 
Chawner  could  bring  ejectment ;  and  I  think  there  is  no 
difference  between  his  right,  as  against  the  tenant,  and 
as  against  the  under-lessee.]  Even  if  a  tenancy  from 
year  to  year  had  been  created  by  the  attornment,  as 
between  Chawner  and  the  defendant,  the  award,  to 
which  Chawner  is  a  party,  puts  an  end  to  it  and  re- 
establishes the  former  lease.  For  it  is  clear  that  the 
proceedings  under  the  award  recognize  the  defendant's 
interest  under  the  lease  of  1811;  he  is  not  made  a 
party  to  the  transaction,  as  he  would  have  been  if  the 
intention  had  been  to  do  away  with  his  lease ;  but,  in- 
stead of  that,  he  is  served  with  a  copy  of  the  award,  as 
a  notice  to  him  under  his  lease :  he  is  to  pay  the  rent 


(a)  Citing  Syms^s  Case,  8  Rep.  54  b.  {h)  Citing  Warren  v.  Smith, 

1  Rol.  154. 

(c)  I  A.  ^  E.  766.  SeeJemmoty.  Cooly,  1  Lev.  170.  S.  C.  1  Saund. 
112  6;  1  Sid.  223,  262,  344 ;  Sir  T.  Raym.  135,  158. ;  1  Keh.  784,  915. ; 
2Keb.  20,  184,  270,  295. 

to 
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to  Hugh^  as  receiver;  and  he  assents  to  this,  and  to 
nothing  else.  Even  if  the  defendant  became  tenant 
from  year  to  year,  by  the  attornment  under  the  award, 
Hugh,  who  is  merely  a  receiver,  could  not  determine 
such  a  tenancy  by  notice. 

Sir  W.  W.  Follett,  Chilton,  and  E.  V.  Williams, 
contra.    By  the  recovery  in  ejectment,  the  land  was 
vested  in  Chawner  till  the  arrears  were  satisfied;  Doe 
dem,  Biass  v.  Horsley  (a),  Lit,  sec.  327.    The  recovery 
is  good  against  the  under  tenant;  the  party  recover- 
ing could  not  be  bound  to  accept  a  tenant  with  whom 
he  had  no  privity,  and  who  had  entered  into  no  contract 
with  him.    Then  Hugh  claims  on  a  title  prior  to  that  of 
Cha'wner  I  and  the  award  declares  him  entitled  to  the 
rents.    The  defendant,  who  is  no  party  to  the  award, 
has  notice  of  this,  and  makes  the  attornment.    It  is 
said  that  the  attornment  merely  admits  the  reversion  to 
be  in  the  new  party :  but  such  an  instrument  must  be 
construed  according  to  the  circumstances,  as  was  ad- 
mitted in  a  case  which  was  before  the  Court  this 
term  (6).    Here  it  amounts  to  an  acknowledgment  that 
Hugh  had  a  title  paramount  to  that  of  the  defendant's 
landlord,  and  is,  in  its  legal  effect,  an  agreement  to 
become  his  tenant.    If  the  parties  meant  otherwise,  or  if 
there  was  any  misrepresentation,  that  should  have  been 
put  to  the  jury :  but  the  defendant  never  required  this  ; 
and  therefore  the  transaction  must  be  construed  ac- 
cording to  its  legal  effect.  There  were,  besides,  repeated 

(a)  \A.^E.  766. 

(6)  Probably  Doe  dem.  Wright  v.  Smith,  in  which  a  rule  for  entering 
a  nonsuit  was  moved  for  on  several  points,  one  relating  to  the  effect  of 
a  supposed  attornment.  A  rule  nisi  was  granted  (not  on  this  point), 
April  25th,  and  discharged.  May  8th,  1838. 

distresses, 
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distresses,  and  acknowledgments  of  Hugli  being  land- 
lord. Cooper  V.  Blandy  and  especially  the  judgment 
oi  Bosanquet  J.  there,  shew  that  under  such  circum- 
stances the  tenant  cannot  defeat  the  landlord's  title. 
The  language  of  Bayley  J.  in  Panton  v.  Jones  (b)  is  to 
the  same  effect.  And  the  defendant,  who  could  not 
have  set  up  the  lease  against  Chamer,  cannot,  a 
fortiori,  do  so  against  Hugh,  It  is  said  that  there  can 
be  no  recovery  on  Chawner  s  demise,  because  he  has 
given  no  notice  to  quit.  But  either  Chamier  and  the 
defendant  jointly  assented  to  the  attornment  to  Hugh^ 
in  which  case  Hugh  was  the  party  to  give  notice,  and 
the  plaintiff  must  recover  on  his  demise,  or  else  that 
attornment  was  a  disclaimer  of  Chwwner  as  landlord, 
and  then  there  must  be  a  verdict  on  Chamier^s  demise 
without  notice;  Throgmortonv.  Whelpdale,  cited  in  Buller^s 
Nisi  Prius  (c)  (where,  it  may  be  remarked,  the  author 
uses  the  word  "  attorn  "  in  the  proper  sense),  Doe  dem, 
Jefferies  v.  Whittich  (c?).  Doe  dem.  Mee  v.  Litherland  {e). 
From  the  dicta  in  Partington  v.  Woodcock  {g)  it  appears 
that  Hugh  might,  by  giving  notice  to  the  defendant, 
prevent  his  paying  any  more  rent  to  Chamier^  and  de- 
termine the  tenancy  unless  the  defendant  became  tenant 
to  Hugh  :  there  is  therefore  no  hardship.  ^Coleridge  J. 
There  is  no  pretence  for  treating  Hugh  as  Chawnei'^s 
assignee.]  That  is  not  necessary.  Patteson  J.,  in  Par- 
tington V.  Woodcock  (g),  says  that,  if  a  tenant,  in  conse- 
quence of  a  notice  from  a  mortgagee  who  became  so 


(6)  3  Camph.  372. 

(rf)  Gow'sN.  P.  C.  195. 


(a)  1  New  Ca.  45. 
(c)  Bui.  N.  P.  96. 
(e)  4  -4.  §•  ^.  784. 

(g)  5  N.  ^M.  672.  S.  C.  p.  690.  post.  See  Rogers  v.  Humphreys, 
4:A.Sj;E.  299. 

before 
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before  the  demise,  pays  him  rent,  the  relation  of  land- 
lord and  tenant  is  created  between  them.  Littledale  J. 
observes  there  that,  if  the  tenant  refuses  to  pay,  the 
mortgagee  has  no  remedy  but  ejectment ;  but  Patteson  J. 
says  afterwards  that,  if,  on  ejectment  being  threatened, 
the  tenant  pays,  a  new  tenancy  is  created  between  him 
and  the  mortgagee,  [Patteson  J.  Those  are  cases 
where  there  is  no  valid  creation  of  a  tenancy,  except  by 
estoppel.]  Suppose  the  contents  of  the  award  had  been 
orally  communicated  to  the  defendant,  who  had  there- 
upon attorned:  it  would  have  been  notice  that  Hugh 
had  the  usual  powers  of  distress  and  re-entry,  which 
would  be,  that  he  might  hold  out  the  defendant.  Haver- 
gill  V.  Hare  («),  or  distrain,  the  lease  being  posterior  to 
Hughes  title,  Com»  Dig,  Distress^  (B.  2.).  By  becoming 
tenant  to  Hugh^  the  defendant  is  protected  from  being 
ousted,  and  from  any  distress  for  more  than  the  subse- 
quent arrearages. 

Lord  Denman  C.  J.  The  question  comes  really  to 
this,  whether  the  defendant  was  tenant  to  Chamer  or 
to  Hugh  Phillips  Beavan,  We  need  not  enter  into  the 
history  of  the  deed  by  which  Hugh  became  trustee. 
Cha*wner,  having  a  power  of  entry  on  nonpayment  of 
his  annuity,  brings  ejectment  in  1823.  We  cannot  but 
suppose  that  the  defendant  then  made  enquiry  into  the 
facts,  and  knew  that  Chawner  claimed  title  to  the  lands. 
Afterwards  the  parties  interested  submit  to  an  arbitra- 
tion ;  and  an  award  is  made  which  is  served  on  the  de- 
fendant, then  tenant  of  the  premises.  In  1826,  the 
defendant  signs  a  memorandum  that  he  has  attorned 
to  Hughy  and  has  paid  2/.  in  acknowledgment.  That 

(a)  CVo.  Jac,  510, 
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1837.  clearly  was  an  acknowledgment  of  a  tenancy  to  Hugh, 
^  ~  After  that  rent  is  paid.  It  is  impossible  to  say  that, 
Chawner     under  such  circumstances,  the  defendant  was  not  Hughes 

against  ,  ,  . 

KouLTER.  tenant  upon  such  terms  as  might  arise  from  the  cnxum- 
stances  stated  in  the  award.  Hugh  was  to  receive  the 
rents.  Then  the  defendant  was  tenant  from  year  to 
year  to  Hugh,  at  least  till  the  arrears  were  paid,  and  as 
long  as  HugNs  interest  continued.  That  was  the  rela- 
tion acknowledged  by  the  defendant ;  and  it  can  be  got 
rid  of  only  by  proof  of  fraud,  which  is  not  imputed,  or 
of  a  misconception  on  the  part  of  the  defendant,  occa- 
sioned by  the  conduct  of  Hugh  ;  and,  if  such  circum- 
stances existed,  the  question  upon  them  should  have 
been  submitted  to  the  jury :  but  the  defendant  did  not 
require  that ;  and  nothing  appears  which  can  get  rid  of 
the  defendant's  clear  acknowledgment  as  to  his  own 
rights.  What  a  jury  might  have  thought  of  the  im- 
pression made  upon  his  mind  respecting  them,  I  do  not 
say;  but  no  question  as  to  that  was  put  to  them ;  and 
we  must  go  on  the  documents.  And  the. learned  Judge 
would  have  left  the  question  as  suggested,  but  for  an 
opinion  which  he  formed  on  a  point  of  law,  and  which 
does  not  appear  to  us  to  be  maintainable. 

LiTTLEDALE  J.  Considering  what  is  usually  done 
between  landlord  and  tenant,  it  is  difficult  to  get  rid  of 
the  defendant's  attornment  to  Hugh.  I  do  not  think 
that  we  are  strictly  bound  by  the  word  "  attornment." 
Here  the  circumstances  are  as  if  the  defendant,  when 
he  attorned,  had  received  notice  of  all  the  facts  in  the 
award.  Nothing  which  any  of  the  parties  did  after 
1785  could  defeat  Hughes  right  to  distrain  upon  the 
party  in  possession.  He  had  a  right  paramount  to  the 
sixty  years'  lease.    But,  considering  all  that  took  place, 

the 
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the  effect  is  that  Hugh  does  not  choose  to  turn  the  de- 
fendant out,  but  makes  an  arrangement  with  him ;  and 
the  defendant  signs  a  document  by  which  he  becomes 
tenant  to  Hugh  from  year  to  year.  In  strictness,  in- 
deed, Hugh  was  not  his  landlord,  because  he  had  only 
the  rent-charge;  but  he  might  consider  himself  so, 
though  his  right  would  determine  on  payment  of  the 
arrears,  upon  which  the  defendant  would  be  in  of  his 
former  estate.  But,  in  the  meantime,  he  has  made 
himself  tenant  from  year  to  year  by  his  acknowledg- 
ment. The  verdict  must  therefore  be  entered  for  the 
lessor  of  the  plaintiff. 

Patteson  J.  The  nonsuit  was  upon  a  view  in  which 
I  was  mistaken.  I  thought  that  Chwwner^  in  1823,  did 
not  enter  to  eject;  and  that  the  proviso  entitled  him 
to  enter  only  if  Theophilus  should  be  in  possession,  or 
to  receive  the  rent  from  any  tenant  in  possession,  but 
not  to  put  such  tenant  out.  In  this  I  was  wrong.  The 
words  of  the  deed,  under  which  Chawner  entered,  are 
"  to  enter  into  and  upon,  and  to  have  hold,  use, 
occupy,  possess,  and  enjoy,"  the  messuages,  lands,  and 
premises,  "  and  to  have,  receive,  and  take  the  rents, 
issues,  and  profits  of  the  same,  until  he  or  they  shall, 
by  means  of  the  perception  of  the  rents,  issues,  and 
profits,  or  otherwise,  be  fully  satisfied  and  paid  so 
much  of  the  said  rent "  &c.  I  thought  that  this  might 
be  construed  reddendo  singula  singulis ;  and  that,  as 
here  the  land  had  been  demised  to  the  defendant,  the 
right  of  Chmsoner  was  only  to  receive  the  rent.  In  this 
I  believe  that  I  was  wrong,  on  the  authority  of  Doe  dem. 
Biass  V.  Horsley  {a)  and  other  cases.    Then,  the  non- 

(a)  1  ^.  4;  E.  766. 
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suit  being  wrong  on  that  point,  can  it  be  supported  on 
any  other  ?  Chmsoner  recovers  by  a  legal  title  in  eject- 
ment: and  then  the  defendant  attorns  to  him.  That 
created  a  new  tenancy;  and  the  rent  received  by 
Chamer  from  the  defendant  could  be  considered  only 
as  paid  under  a  tenancy  from  year  to  year,  subsisting 
till  the  arrears  were  paid;  upon  which  payment  the 
right  of  the  defendant  under  the  sixty  years'  lease  would 
revive.  Then,  as  to  the  reference  and  award.  Hughy 
the  prior  incumbrancer,  is  to  receive  the  rents,  and  to 
apply  them  in  the  first  place  to  his  annuity ;  and,  after 
that,  the  surplus  is  to  come  to  Chamer,  It  is  not 
awarded  that  Hugh  shall  enter  into  possession,  or  that 
he  has  right  to  the  land,  but  only  that  he  shall  receive 
the  rent.  This  is  communicated  to  the  defendant,  he 
being  then  Chamer^s  tenant,  and  Chamer  being  a  party 
to  the  reference.  If  the  suggestion,  on  the  part  of  the 
plaintiff,  were  that  the  defendant  actually  meant  to  give 
up  his  lease,  and  to  become  tenant  from  year  to  year 
to  Hughy  I  should  say  that  no  such  thing  could  be  in- 
ferred, and  that  the  jury  must  have  so  found;  the  de- 
fendant must  have  supposed  that  he  was  paying  under 
his  sixty  years'  lease.  But,  unless  he  was  led  to  this 
supposition  by  fraud,  his  misapprehension  does  not  sig- 
nify. He  could  be  tenant  to  Chamer  or  to  Hugh  only 
in  such  a  way  as  the  law  would  allow :  and  they  had  an 
interest  only  till  certain  annuities  were  paid.  The 
tenancy,  therefore,  could  be  only  from  year  to  year.  It 
seems  to  me,  therefore,  that  the  defendant  became  te- 
nant from  year  to  year  to  Hugh^  as  a  necessary  conse- 
quence of  the  state  of  things,  and  of  his  being  tenant 
at  all. 


Coleridge 
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Coleridge  J.  I  am  of  the  same  opinion ;  and  I 
think  that  this  rule  must  be  made  absolute  in  its  terms, 
although  I  at  first  felt  some  doubt.  The  defendant  held 
a  sixty  years'  lease,  as  under-tenant,  subject  to  two 
infirmities ;  the  right  of  Hugh  as  incumbrancer  in  virtue 
of  the  annuity  of  1785,  and  the  absolute  right  of  entry 
in  Chawner  in  respect  of  the  second  annuity.  This 
second  annuity  being  in  arrear,  Chawner  recovers  in 
ejectment.  He  had  a  right  of  entry,  not  to  destroy  the 
lease,  but  to  receive  the  profits  till  his  arrears  were 
satisfied,"after  which  the  sixty  years'  lease  would  revive. 
Instead  of  entering  and  holding  himself,  he  makes  an 
arrangement  with  the  defendant,  who  agrees  to  become 
tenant.  No  doubt,  apart  from  fraud,  the  effect  of  that 
was  to  make  the  defendant  tenant  to  Chamer  from  year 
to  year.  Then  came  the  award.  Under  this,  Hugh 
was,  in  the  first  place,  to  receive  the  rents.  He  had  a 
right  to  come  in  and  seize  from  time  to  time.  This 
award  is  served  on  the  defendant,  who  is  thus  made 
acquainted  with  Hughes  claims ;  and  he  agrees  to  pay 
rent  to  Hugh ;  and  he  is  distrained  upon,  from  time  to 
time,  and  does  pay  rent.  What  is  the  effect  of  this  ? 
As  to  Chmsoner,  there  is  one  difficulty  which  is  not  re- 
moved ;  he  gave  no  notice  to  quit :  we  need  not  decide 
the  question  of  the  disclaimer.  Hughes  right  is,  how- 
ever, sufficient;  and,  apart  from  fraud,  the  legal  effect 
of  the  proceedings  is  to  make  the  defendant  tenant  from 
year  to  year  to  Hugh.  The  defendant,  probably,  may 
not  have  intended  to  give  up  his  sixty  years'  lease.  But, 
if  a  legal  effect  clearly  follow  from  the  acts  of  a  party,  it 
is  not  necessary  that  he  should  know  the  effect ;  his  mis- 
conception is  unimportant,  unless  fraud  be  shewn.  Now, 
admitting  that  he  did  not  intend  to  become  tenant  from 
year  to  year,  and  that  fraud  would  have  prevented  him 
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1837.  from  becoming  so,  on  whom  did  the  onus  of  proof  of 
_    '         fraud  lie  ?    The  question  of  fraud  was  not  raised  at  the 

Doe  dem.  ^ 

Chawner     trial  at  all.    The  lessor  of  the  plaintiff,  therefore,  must 

against 

Boulter.  ^  have  the  benefit  of  the  facts  proved,  which  entide  him 
to  the  verdict.  Then  here  we  are  discussing  the  law  of 
landlord  and  tenant ;  and  there  is  no  part  of  the  law 
which  it  is  more  desirable  to  place  on  a  clear  footing. 
Where  a  man  has  chosen  to  say,  I  will  become  tenant, 
he  is  not  to  say,  afterwards,  I  never  intended  such  and 
such  a  legal  result  to  follow.  The  legal  effect  must  be 
given  to  the  relation  of  the  parties. 

Rule  absolute. 


Partington,  Gent.,  One,  &c.  against 
Woodcock  (a). 

Declaration,  in  T^EBT.    The  declaration  stated  that  plaintiff  here- 

debt  for  rent,      JLW  ^ 

alleged  a  de-  tofore,  to  wit  September  2d,  1830,  demised  to 

mise  by  plain- 
tiff to  defend-    defendant,  and  defendant  took  of  plaintiff,  divers  mes- 

ant  for  seventy 

years,  by  virtue  of  which  he  entered  and  held  till  &c.,  when  the  rent  claimed  became  due,  &c. 

Plea,  that,  before  the  demise,  plaintiff  was  discharged  under  the  Insolvent  Debtors'  Act, 
53  G.  3.  c.  102,,  and  his  estate  in  the  premises  was  assigned  pursuant  thereto  :  and  that, 
after  the  discharge,  and  after  the  making  of  the  demise  (plaintiff  having  been  authorised 
by  the  assignee,  after  the  discharge,  to  remain  in  possession  of  the  premises,  and  to  make 
the  said  demise  thereof  to  defendant),  and  before  the  said  rent  was  due,  or  the  action  com- 
menced, defendant  received  notice  from  the  assignee  to  pay  to  him,  as  such  assignee,  from 
thenceforth,  all  the  rent  that  should  accrue  from  defendant  for  the  said  demised  premises^ 
and  under  the  said  demise  in  the  declaration  mentioned,  in  default  of  which  legal  proceedings 
would  be  adopted ;  and  that,  by  reason  thereof,  defendant  became  liable  to  pay  the  rent  to 
the  assignee,  the  reversion  being  no  longer  in  plaintiff,  and  his  right  to  the  rent  being  de- 
termined. 

On  special  demurrer,  it  was  objected  that  the  defence  was  ill  pleaded,  the  assignee  not 
being  entitled  to  the  rent  as  under  the  old  demise,  and  the  plea  not  shewing  any  new 
tenancy  commenced  between  the  defendant  and  the  assignee. 

The  Court  gave  leave  to  amend ;  judgment  for  the  plaintiff,  nisi. 

(a)  Reference  having  been  made,  in  Doe  dem.  Chawner  v.  Boulter 
(ante,  p.  684,  685.),  to  the  dicta  of  the  Judges  in  this  case,  it  is  now 
reported.  The  principal  point  will  be  found  more  fully  argued,  and 
explained  by  the  Court  in  Rogers  v.  Humphreys,  ^  A,  ^  E.  299. 

suages, 
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suages,  &c.,  habendum  to  defendant,  his  executors,  &c.,  1837. 
from  the  day  of  the  demise  for  seventy  years  then  next 

Partington 

ensuing,  at  the  yearly  rent  of  40Z.  therefore  payable  by  against 

1  .  1  •  Woodcock. 

defendant  to  plamtiff  by  equal  quarterly  payments  m 
the  year,  viz.,  &c.  By  virtue  of  which  demise  defendant, 
on  2d  September  1830,  entered  &c.,  and  was  possessed 
&c.,  from  thenceforth  until  and  upon  March  2d,  1834, 
on  which  day  10/.  for  a  quarter's  rent,  ending  on  that 
day,  was  due  from  defendant  to  plaintiff,  and  still  is  in 
arrear,  &c.,  whereby  an  action  &c. 

Plea,  that,  before  the  making  of  the  demise,  to  wit 
&c.,  plaintiflP,  being  a  prisoner  within  the  meaning  of 
Stat.  53  G.  3.  c.  102.,  54^  G.  3.  c.  28.,  and  56  G.  3. 
c,  102.,  petitioned  the  Insolvent  Debtors'  Court  for  his 
discharge,  and  the  Court,  on  January  28th,  1818,  ad- 
judged him  entitled  to  the  benefit  of  the  statutes, 
and  ordered  him  to  be  discharged ;  and  that,  by  force 
of  the  first-mentioned  statute,  all  the  estate,  right,  &c., 
of  the  plaintiff  of  and  in  the  premises,  immediately  after 
such  adjudication,  became  and  were  assigned  and  trans- 
ferred to  Thomas  Henry  EwhanJc,  as  assignee  thereof, 
appointed  by  the  Court,  upon  the  trusts,  &c.  And 
"  that,  after  the  said  plaintiff  had  been  duly  discharged 
according  to  the  provisions  of  the  said  statute,  and  after 
the  making  of  the  demise  in  the  said  declaration  men- 
tioned (the  said  plaintiff  having  been  authorized  and 
permitted  by  the  said  T.H.Ewhank^  as  such  assignee 
as  aforesaid,  and  by  permission  of  the  said  Court  after 
the  said  adjudication  and  discharge,  and  also  by  one 
George  Shaw,  who,  afterwards  and  before  the  period 
hereinafter  next  mentioned,  to  wit  on"  &c.,  "had  been 
appointed  and  substituted  by  the  said  Court  in  the  place 
and  stead  of  the  said  T.  H.  E,  as  such  assignee  as  afore- 
VoL.  VL  3  A  said, 
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1837.      said,  to  remain  in  the  possession  and  management  of  the 
Partington   P^^J^^ises  in  the  said  declaration  mentioned,  and  the  said 
Woodcock     P^^^"^^  having  been  also  authorized  and  permitted  by 
the  said  George  Shaw  as  such  assignee  as  aforesaid,  and 
by  the  permission  of  the  said  Court,  to  make  the  said 
demise  of  the  said  premises  to  the  said  defendant),  and 
before  the  said  rent  or  any  part  thereof  in  the  said  de- 
claration mentioned  became  due  and  payable,  and  be- 
fore the  commencement  of  this  suit,  to  wit  on  the  23d 
day     May,  a.d.  1831,  he  the  said  defendant  received 
from  the  said  George  Shatv,  as  such  assignee  as  afore- 
said, a  certain  notice  and  requisition  that  he  the  said 
defendant  should  thenceforth  pay  to  the  said  G.  S.,  as 
such  assignee  as  aforesaid,  all  and  every  the  rent  and 
every  part  thereof  that  might  and  would  then  and  there- 
after accrue  and  become  due  and  payable  from  the  said 
defendant  for  and  in  respect  of  the  said  demised  pre- 
mises, and  under  and  by  virtue  of  the  said  demise  in  the 
said  declaration  mentioned;"  and  also  that,  in  default 
thereof,  legal  proceedings  would  be  taken  by  Shaw,  as  as- 
signee, against  defendant,  to  recover  such  rent.  Aver- 
ment that  the  notice  was  never  countermanded  ;  "  And 
that  by  reason  thereof  he,  the  said  defendant,  became 
and  was  and  still  is  liable  and  compellable,  from  time  to 
time,  to  pay  to  the  assignee  or  assignees  of  the  estate  and 
effects  of  the  said  plaintiff  for  the  time  being  as  well  the 
said  rent  demanded  by  the  said  plaintiff  in  the  said  de- 
claration, as  all  other  the  rent  so  reserved  as  aforesaid  by 
the  said  demise,  for  and  in  respect  of  the  said  premises, 
as  the  same  becomes  and  is  due  and  payable,  the  reversion 
expectant  on  the  determination  of  the  said  demise  not 
being  now  vested  in  the  said  plaintiff,  and  the  right  and 
title  of  the  said  plaintiff  to  sue  for  and  receive  the  said 

rent 
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rent  so  reserved  by  the  said  demise  as  aforesaid  being, 
by  reason  of  the  said  notice,  wholly  ended  and  deter- 
mined.'* Verification. 

Demurrer,  assigning  for  causes  that  the  plea  is  double, 
inasmuch  as  it  indirectly  denies  that  plaintiff  had  any 
thing  in  the  premises  during  the  period  for  which  rent  is 
claimed,  and  also  states  an  eviction  of  defendant  by  Shaw  ; 
that  the  plea  amounts  to  the  general  issue ;  that  it  is  argu- 
mentative ;  that  it  does  not  specifically  deny,  or  confess 
and  avoid,  &c. ;  and  that  it  attempts  to  deny  plaintiff's 
title  to  the  premises,  whereas  defendant  is  estopped  to 
deny  the  same,  it  appearing  by  the  declaration  that  de- 
fendant enjoyed  the  same  by  virtue  of  the  demise  by 
plaintiff  in  the  declaration  mentioned.  Joinder  in  de- 
murrer. The  demurrer  was  argued  in  Easter  term 
{Mai/  1st),  1835. 

Kelli/,  in  support  of  the  demurrer,  contended,  first, 
that  the  plea,  if  it  stated  any  defence,  was  in  effect  a 
plea  of  nil  habuit  in  tenementis,  and  that  this  could  not 
be  pleaded  even  in  the  case  of  a  demise  wdthout  deed. 
Secondly,  that,  supposing  such  a  defence  admissible, 
the  plea  did  not  sufficiently  deny  the  plaintiff's  interest. 
On  the  first  point.  Note  (1)  to  Duppa  v.  Mayo  [a), 
Wilkins  V.  Wingate  {b),  Doe  dem.  Bristowe  v.  Pegge  (c). 
Doe  dem.  Hodsden  v.  Staple  (d),  Pope  v.  Biggs  (e),  Balls 
V.  TVestwood{g\  Moss  v.  Gallimore  {h\  and  Curtis  v. 
Spittyii)^  were  referred  to  by  counsel  and  by  the 
Court.    IWightman,  for  the  defendant,  said  that  he 

(a)  1  Wfns.  Saund.  276  b.  (6)  6  T.  R.  62. 

(c)  I  T.  R.  758,  note  (a).  (d)  2  T.  R.  684. 


1837. 


Partington 

against 
Woodcock, 


(e)  9B.  4;  a  245, 
(h)  1  Doug.  279. 


(g)  2  Camp.  11. 
{i)  1  New  Ca.  15. 
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1837.  should  not  contend  that  nil  habuit  in  tenementis  would 
^  be  a  ffood  plea,  but  should  maintain  that  the  present 

Partington  o         r      ?  r 

against  plea  was,  in  effect,  a  denial  of  any  tenancy  under  the 
Woodcock. 

plaintiff  at  the  time  when  the  rent  accrued.] 

The  plea  does  not  amount  to  such  a  denial.  The  de- 
claration alleges  a  demise  by  the  plaintiff  to  the  defend- 
ant :  no  other  party  is  introduced.  If  the  defendant  meant 
to  allege  that  the  plaintiff  demised  on  behalf  of  another 
person,  and  as  his  agent,  that  should  have  been  stated. 
[Lord  Denman  C.  J.  If  the  assignee  authorised  the  plain- 
tiff to  demise,  did  not  he  likewise  authorise  him  to  receive 
the  rents  ?]  The  plea  merely  alleges  that,  the  plaintiff 
having  been  authorised  and  permitted  by  some  person 
to  make  the  demise  stated  in  the  declaration,  the  de- 
fendant received  notice  from  that  person  to  pay  him  the 
rent  in  future.  The  permission  so  alleged  does  not 
shew  that  the  lessor  was  agent  to  the  party  permitting. 
A  permission  might  be  given  where  none  was  requisite. 
And,  supposing  that  the  plea  clearly  shewed  a  title  in 
the  assignee,  and  permission  given  by  him  to  the  plain- 
tiff to  demise,  it  does  not  follow  that  the  assignee  could, 
by  a  mere  notice,  countermand  the  permission.  [Lord 
Denman  C.  J.  The  plea  does  not  allege  any  stipulation 
that  the  party  giving  permission  should  have  power  to  de- 
termine the  tenancy  to  the  lessor.]  It  cannot  be  contended 
that  the  assignee  himself  could  have  sued  the  defendant 
for  rent  due  after  the  supposed  countermand,  the  plaintiff 
having  demised  with  the  assignee's  authority,  and  no 
notice  having  at  that  time  been  given  to  the  tenant  of 
the  situation  in  which  the  plaintiff  and  the  assignee 
stood.  If  the  assignee  could  sue  the  tenant,  he  ought 
also  to  be  liable  to  the  tenant  on  the  contract  of  demise; 

but 
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but  the  tenant  could  not  have  had  any  remedy  against  1837. 
him  on  that  contract.    \_Littledale  J.    The  plea  does 

Partington 

not  allege  directly  that  the  plaintiff  demised  by  permis-  against 

.  Woodcock. 

sion ;  it  merely  says,  in  a  parenthesis,  "  the  said  plain- 
tiff having  been  authorised  and  permitted"  by  the 
assignee  to  demise.]  All  that  appears  on  the  plea  as 
to  title  is  that,  in  1818,  the  then  interest  of  the  plaintiff 
vested  in  Shaw  as  assignee.  Consistently  with  that 
allegation,  the  plaintiff  may  have  taken  a  lawful  title 
since  1818. 

Wightman,  contra.    The  object  of  this  plea  is,  not  to 
bring  into  question  the  title  to  the  premises  at  the  time 
of  the  demise,  but  merely  to  shew  that  the  plaintiff  can- 
not lawfully  demand  the  rent  now  claimed.    It  is  as  if 
the  tenant  had  pleaded  that  a  mortgagor  had  demised 
to  him  by  permission  of  the  mortgagee,  and  that  the 
mortgagee  had  given  the  tenant  notice  to  pay  him  the 
rent,  which  would  have  been  an  answer,  according  to 
Pope  V.  Biggs  (a),    A  tenant  cannot  dispute  his  land- 
lord's title  to  demise ;  but  he  may  shew  that  the  title 
was  a  defeasible  one,  and  that  a  party  having  paramount 
right  to  that  of  the  landlord  gave  the  tenant  notice  to 
pay  the  rent  to  such  party.    [Patteso7i  J.    I  never 
could  see  how  notice  could  make  the  mortgagor's 
tenant  tenant  to  the  mortgagee  at  the  former  rent. 
There  might,  indeed,  be  a  new  tenancy  created  at  the 
old  rent,  where  such  notice  was  given  and  the  rent  paid 
accordingly.    Littledale  J.    If  the  lease  was  made  sub- 
sequently to  the  mortgage,  I  see  no  remedy  the  mort- 
gagee could  have  against  the  tenant,  on  non-payment  of 


(a)  9  B.  ^  a  245. 
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1837.      the  rent,  but  to  bring  ejectment.    Lord  Denman  C.  J. 

strikes  me  that  the  sufferance  in  this  case  makes  a 

Fartington 

against  difference  which  is  against  you.  You  must  add  to  the 
Woodcock. 

facts  of  Pope  v.  Biggs  (a)  a  permission  to  demise  by 
the  party  standing  in  the  situation  of  mortgagee.]  If 
the  mortgagee  did  suffer  a  demise  to  be  made,  he  would 
not  forego  his  right  of  giving  notice  to  the  tenant ;  and, 
on  giving  such  notice,  he  might,  at  all  events,  recover 
for  use  and  occupation,  if  the  tenant  held  on;  and  the 
rent  reserved  by  the  mortgagor  would  be  the  measure 
of  damages.  In  the  case  of  a  lease  made  before  the 
mortgage,  the  mortgagee  might  clearly  require  a  tenant 
to  pay  the  rent  to  him  as  reversioner ;  the  assignee  of 
an  insolvent  has  similar  rights ;  and,  where  such  assignee 
has  permitted  the  insolvent  to  demise  after  the  assign- 
ment, he  may  still  call  upon  the  tenant  to  pay  the  rent 
to  himself,  if  he  finds  the  insolvent  to  be  no  longer  a 
trustworthy  steward.  \_Littledale  J.  Is  not  the  effect 
of  the  plea  here,  that  the  assignee,  having  an  elder 
title,  evicted  the  tenant  by  notice  ?]  It  does  not  appear 
by  the  plea  that  the  assignee  could  evict.  The  case,  as 
stated,  is  like  that  of  a  lease  made  before  mortgage. 
[Patteson  J.  Where  the  mortgagor  has  demised  be- 
fore the  mortgage,  there  is  a  good  lease  subsisting  at  the 
time  of  the  notice  by  the  mortgagee.  The  case  of  a 
demise  after  the  mortgage  is  different.  In  Pope  v. 
Biggs  [a)  there  might  be  a  new  tenancy  created,  if  the 
proceedings  of  the  mortgagee  there  can  be  considered 
equivalent  to  an  ejectment;  but  I  do  not  see  how  it 
could  be  said  that  the  old  rent  continued.  Lord  Den- 
man  C.  J.    If  you  say  here  that  the  assignee  could  not 

(a)  9  B,     C.  245. 

evict 
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evict  the  tenant,  the  case  is  so  far  unlike  Pope  v. 
Biggs  {a) ;  for  there  an  eviction,  or  something  equivalent, 
is  assumed.]  It  is  not  necessary  here  to  say  what 
effect  might  have  been  given  to  the  notice,  because  no 
actual  proceeding  took  place ;  there  was  only  a  threat, 
upon  which  the  rent  was  paid  to  the  assignee.  Sup- 
posing that,  in  this  plea,  the  words  in  a  parenthesis, 
from  "  the  said  plaintiff  having  been  authorised,"  to 
"  premises  to  the  said  defendant,"  were  omitted,  the 
plea  would  still  be  good.  The  tide  averred  to  have 
vested  in  the  assignee  in  1818  will  be  deemed  to  have 
still  subsisted  when  the  notice  was  given.  The  assign- 
ment of  itself  carried  the  property;  and  the  presumption 
will  be  in  favour  of  an  outstanding  title  in  the  assignee, 
till  proof  is  given  to  take  it  away  ;  Carr  v.  Burdiss  (b), 
lPatteso?i  J.  The  plea  here  states  that  the  assignee 
gave  the  defendant  notice  to  pay  him  all  the  rent  that 
should  accrue  "  in  respect  of  the  said  demised  pre- 
mises, and  under  and  by  virtue  of  the  said  demise " 
in  the  declaration  mentioned,  thus  treating  the  previ- 
ously mentioned  demise  by  the  plaintiff  as  still  sub- 
sisting. Now,  if  that  demise  was  made  by  the  in- 
solvent in  his  own  name,  I  do  not  see  how  the  assignee 
could  come  in  as  landlord,  except  by  putting  an  end  to 
the  demise  and  commencjjig  a  new  tenancy.  I  do  not 
see  how  the  rent  claimed  by  the  assignee  could  be  rent 
under  "  the  said  demise."  Unless  the  previous  demise 
is  put  an  end  to,  you  make  the  assignee  or  mortgagee 
constructively  party  to  a  demise  between  others.]  At 
all  events  the  words  included  in  a  parenthesis  may  be 


1837. 

Partington 

against 
Woodcock. 


(a)  9B.  4;  C.  245. 

(6)  1  Cro.  M.  ^  B,  782.    -S*.  C  5  Tyrwh.  309. 
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1837.  left  out,  and  "  under  and  by  virtue  of  the  said  demise  " 
^  treated  as  surplusage.    Unless  the  present  defence  can 

Partington  *  o 

against      be  made  available,  the  defendant  may  be  held  liable  to 

Woodcock. 

pay  the  rent  twice,  to  the  plaintiff,  and  to  the  assignee 
as  superior  landlord.    [^Littledale  J.   If  the  words  in  a 
parenthesis  are  omitted,  it  will  at  most  appear  only 
that  the  plaintiff  demised  to  the  defendant,  and  that 
some  one  else,  having  the  legal  title,  called  on  him  to 
pay  the  rent.]    Bayley  J.  says,  in  Pope  v.  Biggs  {a\  "  I 
have  no  doubt  that,  in  point  of  law,  a  tenant  who  comes 
into  possession  under  a  demise  from  a  mortgagor,  after 
a  mortgage  executed  by  him,  may  consider  the  mort- 
gagor his  landlord  so  long  as  the  mortgagee  allows  the 
mortgagor  to  continue  in  possession  and  receive  the 
rents ;  and  that  payment  of  the  rents  by  the  tenant  to 
the  mortgagor,  without  any  notice  of  the  mortgage,  is  a 
valid  payment.    But  the  mortgagee,  by  giving  notice  of 
the  mortgage  to  the  tenant,  may  thereby  make  him  his 
tenant,  and  entitle  himself  to  receive  the  rents."  \JPat' 
teson  J.    That  must  mean  that  the  mortgagor  may 
make  him  his  tenant  under  a  new  tenancy.]  The 
learned  Judge  continues,  "  It  is  undoubtedly  a  well- 
established  rule,  that  a  lessee  cannot  dispute  the  title  of 
his  lessor  at  the  time  of  the  lease,  but  he  is  at  full 
liberty  to  shew  that  the  lessor's  title  has  been  put  an 
end  to."    That  must  be  by  notice  from  a  party  having 
superior  title,  to  pay  the  rent  to  him.     Such  notice 
had  been  given  by  such  a  party  in  the  case  then  before 
the  Court.    Then,  according  to  the  doctrine  of  Bay^ 
ley  J.,  the  present  plea  would  be  sufficient  if  the  words 

(a)  OB.     C.  251. 

in 
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in  a  parenthesis  were  omitted;  and,  if  retained,  they  do  1837. 
not  vitiate,  for,  by  shewing  that  the  assignee  was  cog-   

Partington 

nizant  of  the  demise,  they  do  not  alter  his  right  in  point  against 

Woodcock. 

of  law. 

If,  however,  the  Court  think  the  defence  informally 
pleaded,  the  defendant  prays  leave  to  amend. 

Per  Curiam  (a), 

Defendant  to  have  leave  to  amend  forthwith 
on  payment  of  costs ;  otherwise  judgment 
to  be  entered  for  the  plaintiff. 

(a)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js. 


Ford,  Gent.,  One,  &c.  against  Leche. 


Wednesdat/f 
May  3d. 

jP.,  commenc- 
ing an  action 
against  Z)., 
wrote  to  the 
sheriff,  "  F.  v, 

I  enclose 
you  a  writ 
herein,  and 
shall  feel 
obliged  by  your 
granting  a  war- 
rant thereon, 
directed  to  M. 
and  B.   I  shall 
write  to  JB.  in 
a  day  or  two." 
The  warrant 
was  accordingly 
made  out,  and 
was  afterwards 
delivered  to  B, : 
Held,  sufficient 
evidence  that 
B.  was  employed  by  the  plaintiff  as  a  special  bailiff. 
After  the  above  letter  was  written,  and  the  warrant  was  made  out,  but  before  B.  had 
executed  it  (or,  as  far  as  appeared,  taken  any  step  for  that  purpose),  M.,  the  other  bailiff, 
arrested  the  defendant  at  the  suit  of  another  party,  and  discharged  him,  taking  a  bail- 
bond  in  that  suit:   Held,  that  the  agency  of  M.  and  B.,  as  special  bailiffs  for  F.,  was 
not  determined  by  this  arrest,  and  consequently  that  the  sheriff  was  not  liable  to  JP.  for  an 
escape. 


^^CTION  on  the  case  against  the  late  sheriff  of 
Cheshire.  The  first  count  of  the  declaration  was  for 
voluntarily  permitting  one  Dickenson  to  escape,  after 
arresting  him  on  mesne  process  at  the  plaintiff's  suit. 
The  second  count  was  for  wilfully  neglecting  to  take 
Dickenson  upon  mesne  process  directed  to  the  defend- 
ant, at  the  plaintiff's  suit.  Plea,  Not  guilty.  On  the 
trial  before  Lord  Ahinger  C.  B.,  at  the  Liverpool  sum- 
mer assizes,  1835,  the  principal  facts  appeared  to  be  as 
follows. 

In  May  1832,  the  plaintiff  (an  attorney)  sent  his  clerk 
into  Cheshire^  with  two  writs  of  capias  ad  respondendum 


against 


Leche. 
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1837.  against  Dickenson,  one  at  the  plaintiff's  own  suit,  the 
other  at  the  suit  of  one  Aldrid^e,    The  writs  were  deli- 

FORD  ^  ^ 

against  vered  to  the  under-sheriff,  who  granted  warrants,  in 
which  two  officers  named  Bateman  and  Mee  were 
named,  among  others,  to  execute  the  process.  The 
plaintiff's  clerk,  with  Bateman  (who  was  sent  for  by 
the  under-sheriff)  and  Mee,  endeavoured  to  find  Dick- 
enson, but  did  not  succeed  before  the  return  of  the 
writs.  The  plaintiff  then  sued  out  alias  writs,  return- 
able 'November  2d,  and  sent  them  to  the  under-sheriff 
with  the  following  letter,  dated  June  8th,  1832. 

"  Sir,         Myself  Dickenson, 
Aldridge  y.  Same, 
"  I  enclose  you  writs  herein,  and  shall  feel  obliged  by 
your  granting  warrants  thereon,  directed  to  Mr.  Mee 
and  Mr.  Bateman, 

"  I  shall  write  to  Mr.  Bateman  in  a  day  or  two. 

"lam,  &c.  «  G,S,Ford:' 

Warrants  were  thereupon  made  out  as  desired,  on 
June  11th,  but  they  were  not  delivered  to  the  bailiffs, 
nor  was  any  thing  further  done  at  that  time,  no  directions 
being  received  from  the  plaintiff.  In  the  beginning  of 
July  a  warrant  was  transmitted  to  Mee  by  the  under- 
sheriff,  upon  a  bailable  writ  issued  in  the  preceding 
month  against  Dickenson  at  the  suit  of  one  Rannie ; 
Mee  arrested  Dickenson,  August  20th ;  a  bail-bond  was 
given;  and  Dickenson  was  immediately  discharged  without 
any  search  at  the  sheriff's  office  for  other  writs.  After- 
wards, August  25th,  Bateman  brought  to  Mee  the  war- 
rants issued  on  Aldridge's  and  the  plaintiff's  writs  ;  but 
Mee  declined  acting  on  those  warrants ;  and  Bateman 
was  unable  to  arrest  Dickenson,   The  Lord  Chief  Baron 

was 
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was  of  opinion  that  the  defendant  was  not  liable  for  the 
omission  to  take  Dickenson,  because  the  plaintiff,  by  his 
letter  of  June  8th,  had  appointed  Mee  and  Bateman 
his  special  bailiffs,  and  authorised  a  suspension  of  pro- 
ceedings till  orders  should  be  received  from  him.  The 
plaintiff  was  thereupon  nonsuited  (a). 

Alexander,  in  the  ensuing  term,  moved  for  a  new 
trial,  on  the  grounds,  first,  that,  even  assuming  the 
plaintiff  to  have  appointed  special  bailiffs,  yet  the  de- 
fendant, having  had  Dickenson  in  actual  custody,  was 
liable,  on  the  first  count,  for  having  permitted  an  escape ; 
and,  secondly,  that  there  was  not,  in  this  case,  such  an 
appointment  of  special  bailiffs  as  excused  the  sheriff  for 
not  arresting.  And  he  contended  that,  at  all  events,  it 
should  have  been  left  to  the  jury  to  say  what  was  the 
effect  of  the  letter  of  June  8th.  [Lord  Denman  C.  J. 
The  question  turned  upon  the  construction  of  the  letter 
taken  by  itself,  not  upon  the  effect  it  would  have  as  con- 
nected with  a  particular  set  of  facts.]  A  rule  nisi  was 
granted  (5). 

Cress'well,  WighfmaJi,  and  Tomlinson,  now  shewed 
cause.  No  negligence  can  be  imputed  to  the  defendant 
in  not  having  arrested  Dickenson  at  the  plaintiff's  suit, 
because  the  plaintiff  had  appointed  Bateman  and  Mee 
his  special  bailiffs,  as  appears  from  the  letter  of  Ju?ie  8th, 
and  particularly  from  the  last  paragraph.  In  Foster  v. 
Blakelock  (c)  Abbott  C.  J.  asks,  "  By  employing  a  par- 

(a)  His  Lordship,  in  his  report  afterwards  transmitted  to  this  Court, 
stated  that,  on  the  trial,  his  attention  was  not  drawn  to  the  first  count. 

(6)  The  Court  granted  the  rule  upon  the  first  objection  only ;  but,  upon 
the  argument,  they  permitted  both  grounds  of  motion  to  be  discussed. 

(c)  5B.  8f  a  329. 
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1837.       ticular  bailiff,  do  you  not  make  him  your  servant?" 

""^  According  to  that  case,  Bateman  might  have  demanded 

against  his  fecs  of  the  plaintiff;  he  therefore  was,  reciprocally, 
Leche. 

answerable  to  the  plaintiff  for  the  execution  of  the  pro- 
cess. The  appointment  of  special  bailiffs  also  exempts' 
the  sheriff  from  liability  on  account  of  the  escape ;  the 
party  making  such  an  appointment  must  abide  by  the 
acts  of  those  whom  he  nominates  ;  De  Moranda  v.  Dun-- 
Jcin(a\  Hamilton  v.  Dalziel{b),  In  those  cases  there 
had  been  an  actual  arrest,  and  the  sheriff  was  held  not 
answerable  for  the  escape ;  here  the  arrest,  at  the  plain- 
tiff's suit,  was  only  constructive;  and  the  sheriff  ought 
at  least  not  to  stand  in  a  worse  situation  on  that  account. 
In  Taylor  v.  Richardson  (c),  which  may  be  referred  to 
on  the  other  side,  the  agency  of  the  bailiffs  had  ceased 
when  the  escape  took  place  ;  the  debtor  had  been  held 
to  bail,  and  had  been  rendered  by  his  bail  in  the  plain- 
tiff's action.  Lord  Kenyon  expressly  distinguished  that 
case  from  De  Moranda  v.  Dunldn  (a)  and  Hamilton  v. 
L>alziel{b).  Benton  v.  Sutton  {d),  which  may  also  be 
relied  upon,  was  not  argued  with  reference  to  the  pre- 
sent point;  and  there  the  plaintiff's  special  bailiff  was 
not,  as  in  this  case,  the  officer  permitting  the  escape. 

Alexander  and  John  Bayley,  contra.  The  defendant, 
having  the  plaintiff's  writ  in  his  hands,  arrested  Dicken- 
son, and  discharged  him  without  enforcing  this  writ ;  he 
is  therefore  liable,  on  the  first  count  of  the  declaration, 
for  an  escape.    It  is  laid  dov/n  in  Frost's  Case  (e)  that, 

when  a  man  is  in  the  custody  of  the  sheriff  by  process 

(a)  4T.  R.U9.  (b)  2  W.  Bl.  952. 

(c)  8  T.  R.  505.  (d)  I  JB,  ^  P,  24. 

(e)  5  Rep.  89  a. 

of 
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of  law,  and  afterwards  another  writ  is  delivered  to  him  1837. 
to  arrest  the  body  of  him  who  is  in  his  custody,  pre- 
sently  he  is  in  his  custody  by  force  of  the  second  writ  against 
by  judgment  of  law,  although  he  do  not  actually  arrest 
him ;  for  to  what  purpose  should  he  arrest  him  who  is 
and  was  before  in  his  custody  ?  "  And  it  is  observed 
that  the  words  of  a  ca,  sa,  are,  not  only  q?wd  capiat,  &c., 
but  quod  salvo  cusfodmt,  &c.  "  So  that  although  he 
cannot  take  him  (whom  he  has)  in  his  custody,  yet  he 
may  safely  keep  him."  The  words  of  the  capias  ad 
respondendum  here  are,  that  the  sheriff  is  to  take  the 
party  "  and  him  safely  keep.''  [Patteson  J.  Here, 
JOicJcenson  was  not  in  custody  when  the  plaintiff's 
writ  reached  the  sheriff.]  Frosfs  Case  [a)  shews  that, 
when  Dickenson  was  arrested,  the  law  would  con- 
sider him  to  be  in  custody  on  the  writ  formerly 
lodged  by  the  present  plaintiff.  \_Patteson  J.  The  facts 
of  the  two  cases  differ.  In  Frosfs  Case  (a)  the  sheriff 
could  not  take  when  he  received  the  second  writ,  because 
the  party  was  in  custody  already.  Here,  he  might  take 
on  either  writ.  Coleridge^,  And  the  plaintiff  had  ap- 
pointed a  special  bailiff  to  execute  his  writ.]  Jackson  v. 
Humphreys  {b)  is  another  authority  shewing  that,  by 
delivery  of  the  writ,  the  party  is  in  the  custody  of  the 
sheriff.  And  it  comes  to  the  same  thing  whether  the 
writ  is  lodged  after  the  arrrest  or  before  it.  \_Patteson  J. 
You  cannot  say,  in  the  latter  case,  that  the  party  was  in 
custody  on  the  delivery  of  the  first  writ,  when  in  point 
of  fact  he  was  at  large.  "Where  a  writ  is  lodged  against 
a  person  already  in  custody,  he  is  considered  as  arrested 
on  that  writ,  because  no  further  arrest  can  take  place ; 
and  in  that  case  no  warrant  is  needed.    But  where  the 

(a)  5  Rep,  89  a.  (6)  1  Salk,  273. 

party 
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party  is  at  large  when  the  writ  is  delivered,  a  warrant  is 
necessary ;  and  perhaps,  as  in  the  present  case,  a  special 
bailiff  is  appointed  to  execute  it.]    Taylor  v.  Richard- 
son (a)  shews  the  duty  incumbent  on  the  sheriff  (even 
where  there  are  no  bound  bailiffs)  of  inquiring,  when 
he  discharges  a  prisoner  in  a  particular  suit,  whether 
there  are  detainers  against  him  in  others.    In  Benton 
V.  Sutton  [b),  two  writs  being  lodged  in  the  sheriff's 
office  against  the  same  party  {Evans),  and  he  being 
arrested  on  one  and  afterwards  suffered  to  go  at  large, 
this  was  held  to  be  an  escape  as  to  the  other  suit.  It 
was  urged  there  that  the  party  suing  out  the  second  writ 
had  put  it  into  the  hands  of  a  bailiff  with  an  order  not  to 
enforce  it  at  that  time  ;  but  Eyre  C.  J.  said  that  he  saw 
no  great  force  in  that  fact,  observing  that,  "when  the 
plaintiff  first  took  out  the  warrant,  he  might  not  intend 
it  to  be  executed ;  but  on  Evans  being  arrested  at  the 
suit  of  another,  he  might  then  intend  it  to  be  enforced." 
That  remark  applies  here,  even  supposing  the  plaintiff's 
letter  to  bear  the  construction  given  to  it.    In  De 
Moranda  v.  DunJcin  (c)  the  plaintiffs  had,  contrary  to 
the  usual  course,  applied  to  the  sheriff  himself  for  the 
warrant,  never  communicating  with  the  under-sheriff; 
and  this  is  noticed  by  Buller  J.  in  his  judgment.  [Lord 
Denman  C.  J.  The  under-sheriff  was  attorney  for  one  of 
the  defendants  ;  and  the  sheriff  acted  as  an  under-sheriff 
would  have  done  in  any  other  cause.    I  do  not  see  that 
that  makes  any  difference.]    In  Hamilton  v.  Dalziel  {d) 
the  writ  was  not  delivered  to  the  sheriff,  nor  to  the  under- 
sheriff  in  that  capacity ;  for  the  party  receiving  it  was  held 
to  have  acted,  in  doing  so,  not  as  under-sheriff,  but  as 

(a)  8  T.  R.  505.     ,  (h)  IJS.  8;  P.  24. 

(c)  4T,  B.U9,  (d)  2  W.  JBl.  952. 
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agent  to  the  plaintiff's  attorney.  \_Patteson  J.  mentioned  1837. 
Porter  v.  Viner  (aj)].    There,  and  in  Pallister  v.  Pallis-   ~" 

Ford 

ter  {b\  the  plaintiff  had  interfered  with  the  bailiff  so  far  against 
as  clearly  to  discharge  the  sheriff  Then,  as  to  the 
effect  of  the  letter  of  June  8th.  In  Balson  v.  Meggat  (c) 
Coleridge  3,  held  that  a  mere  request  to  the  sheriff  to 
deliver  his  warrant  to  a  particular  person  did  not  con- 
stitute that  person  the  plaintiff's  special  bailiff.  The 
plaintiff's  saying,  "  I  shall  write  to  Mr.  Bateman  in  a 
day  or  two,"  cannot  be  construed  into  an  injunction 
that  neither  of  the  bailiffs  should  execute  the  process 
till  Bateman  had  been  written  to.  And,  even  if  it  had 
that  effect,  the  observation  already  cited,  of  Eyre  C.  J. 
in  Be?iton  v.  Sutton  {d)^  applies.  As  soon  as  Dickenson 
was  in  custody  at  B.annie's  suit,  the  plaintiff  should  have 
had  notice,  or  the  warrant  upon  his  writ  should  have 
been  put  in  force. 

Lord  Denman  C.  J.  The  first  question  is,  whether 
the  plaintiff  appointed  his  own  bailiff  to  arrest  Dicken- 
son ;  and  I  think  that  the  directions  in  his  letter  do  not 
leave  the  slightest  doubt  of  this.  (His  Lordship  then 
read  the  letter.)  It  would  require  great  ingenuity  to 
make  the  words  here  used  signify  any  thing  but  this : 
*'  I  make  the  sheriff  my  agent  to  issue  warrants  to  two 
officers  whom  I  appoint,  and  to  whom  I  will  give  direc- 
tions," That  supersedes  the  authority  of  the  sheriff, 
and  makes  the  officers,  not  him,  the  persons  who  are  to 
execute  the  process.  When  Dickenson  was  afterwards 
arrested,  he  was,  in  some  sense,  in  custody  at  the  pre- 

(a)  1  Chitt.  Rep.  613,  not?  (a).      (&)  1  Chitt.  Rep.  614,  note  (a), 
(c)  4  Dowl.  P.  a  557.  {d)  IJ?.  ^  P.  25. 
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1837.  s€nt  plaintiff's  suit  as  well  as  at  Mannie^s ;  but  the 
question  is,  whether  he  was  so  under  circumstances  that 
render  the  sheriff  chargeable.  The  plaintiff  had  ap- 
pointed Bateman  and  Mee  his  bailiffs.  Before  that 
appointment  was  determined,  Mee^  having  Dickenson  in 
custody  in  the  other  action,  took  a  bail-bond  and  dis- 
charged him.  That  the  sheriff  is  not  liable  for  the  acts 
of  an  officer  whom  the  plaintiff  himself  appointed,  is  a 
principle  laid  down  in  many  cases  :  Buller  J.  states  it  in 
De  Moranda  v.  Dunkin  [a) ;  and  it  was  acted  upon  in 
Porter  v.  Viner  [h),  Balson  v.  Meggat  (c)  decided  only 
that  the  expression  used  in  that  case  (amounting  to 
nothing  more  than  a  request  that  a  particular  officer 
might  be  employed)  was  not  to  be  taken  as  an  appoint- 
ment of  a  special  baihff,  to  supersede  the  sheriff.  Here 
a  letter  is  written  desiring  that  the  sheriff  will  direct  the 
warrants  to  two  persons  whom  the  plaintiff  appoints. 
The  rule  must  be  discharged. 

LiTTLEDALE  J.  As  to  the  plaintiff's  letter,  not 
only  does  it  constitute  Bateman  and  Mee  special  bailiffs, 
but  its  effect  is  that  the  sheriff  is  not  bound  to  deliver 
the  warrants  till  some  further  directions  shall  have  been 
given  to  Bateman,  The  sheriff's  duty  is  suspended  for 
a  time.  Then  Dickenson  is  arrested  at  the  suit  of 
Bannie,  No  doubt  he  was  also,  in  point  of  law,  ar- 
rested at  the  suit  of  the  present  plaintiff ;  but  he  was  not 
in  actual  custody  at  his  suit.  He  was  in  the  custody 
only  of  that  officer  who  had  instructions  to  arrest  in 
Eunnie's  suit.    He  was  legally  in  the  custody  of  the 

(a)  4  r.  i2.  121.  (6)  1  Chitt.  Rep.  613,  note  (a), 

(c)  4  Dowl.  P.  C.  557. 
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sheriff,  but  subject  to  the  particular  directions  which  the 
plaintiff  had  given.  What,  then,  was  it  the  sheriff's 
duty  to  do?  Was  he  bound  to  put  the  plaintiff's 
writ  in  force,  the  moment  he  found  that  a  writ  was  to 
be  executed  at  the  suit  of  Rannie^  although  the  plaintiff 
had,  by  his  letter,  taken  the  business  out  of  the  sheriff's 
hands?  I  think  that,  although  this  was  so  far  an 
escape,  as  that  Dickenson  was  legally  in  the  sheriff's 
custody  at  the  present  plaintiff's  suit,  and  was  dis- 
charged on  giving  a  bail-bond,  yet  it  is  not,  under  all 
the  circumstances,  and  considering  the  terms  in  which 
the  plaintiff  had  written,  an  escape  within  the  meaning 
of  this  declaration,  or  for  which  the  sheriff  is  answer- 
able. 

Patteson  J.  Our  decision  in  this  case  will  not 
throw  any  doubt  upon  the  general  duties  or  liabilities  of 
sheriffs.  If  a  person  be  in  the  custody  of  the  sheriff  in 
the  sheriff's  prison,  and  a  writ  be  lodged  in  a  new 
action,  the  custody  is  then  a  custody  in  that  action,  for 
the  reason  given  in  Frosfs  Case  (a).  Also,  if  the  sheriff 
has  a  writ  sent  to  him  upon  which  he  issues  his  war- 
rant, and,  before  the  arrest,  other  writs  come  in,  he  is 
bound  to  arrest  upon  all ;  and,  if  the  officer  to  whom 
the  warrant  issues  makes  the  arrest,  the  party  is  in 
custody  on  all  the  writs  in  the  office,  because  the  sheriff 
was  bound  to  execute  all,  and  it  was  his  duty  to  inform 
the  officer  that  there  were  other  writs  in  the  office. 
But  these  points  are  not  touched  upon  by  the  present 
case,  because  here  the  plaintiff  had  appointed  a  special 
bailiff.  There  is  no  doubt  as  to  the  effect  of  the  letter 
in  this  respect,  because  the  plaintiff  not  only  desires 
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1837.      that  the  writs  may  be  directed  to  Mee  and  Bateman,  but 
says  that  he  will  communicate  with  Bateman.  Balson 

Ford  '' 

against       y.  Meggat  {a)  was  decided  on  the  ground  that  the  mere 

Leche. 

suggestion,  made  as  there  stated,  was  not,  in  itself,  an 
appointment  of  a  special  bailiff.  Such  a  question  as 
that  must  be  matter  of  evidence  in  each  particular  case. 
The  sheriff,  then,  had  in  this  case  directed  his  warrant 
to  a  certain  bailiff  at  the  plaintiff's  request.  He  could 
not,  at  his  own  discretion,  deliver  it  to  the  bailiff  em- 
ployed in  Ra?ime^s  action  :  it  happens  that  the  same 
officer  was  named  by  the  plaintiff;  but,  if  that  had  not 
been  so,  the  sheriff  had  no  choice.  Then,  the  officer 
employed  in  Bannie's  action  could  not  detain  Dicken- 
son in  the  plaintiff's  action,  in  which  he  had  no  warrant. 
The  mere  circumstance  of  there  being  other  writs  in 
the  office  would  not  empower  that  officer  to  keep  the 
party  in  custody  without  a  warrant,  except,  perhaps, 
during  the  time  necessary  for  enquiring  whether  there 
were  detainers  lodged.  The  sheriff,  therefore,  in  this 
case,  was  prevented  from  detaining  Dickenson  at  the 
plaintiff's  suit,  by  the  plaintiff's  own  act.  Then  the 
rule  that,  where  a  special  bailiff  is  appointed,  the  sheriff 
is  not  responsible  for  his  acts,  applies  here.  If,  indeed, 
such  a  bailiff  arrests,  and  delivers  the  party  over  to  the 
sheriff,  he  is  answerable ;  but  that  is  not  so  here :  con- 
sequently, there  is  no  case  of  escape  as  against  the 
sheriff,  Yihethev  Dickenson,  in  strictness  of  law,  was  in 
the  legal  custody  of  the  sheriff  or  not.  It  does  not  lie 
in  the  plaintiff's  mouth  to  say  that  he  was. 

Coleridge  J.  Balson  v.  Meggat  (a)  is  distinguishable 
from  the  present  case :  I  went  no  farther  there  than  the 

(c)  4  Dowl.  P.  C.  557. 
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circumstances  of  that  case  required.  The  attorney  re-  1837. 
quested  that  the  warrant  should  go  to  a  particular  bailiff. 

Ford 

and  sometimes  all  writs  issued  from  a  particular  office  are  against 
executed  by  one  bailiff;  but  the  attorneys  do  not  therefore 
mean  to  relieve  the  sheriff.  Looking,  here,  at  the  letter 
only,  and  not  at  surmises,  it  is  too  clear  to  be  made  a 
question,  that  the  persons  named  were  actually  appointed 
special  bailiffs ;  and  the  rule  applies,  that,  where  such 
bailiffs  are  employed,  the  sheriff  is  not  liable.  Then  had 
the  agency  of  the  special  bailiffs  ceased  when  Dickenson 
was  discharged  ?  In  the  case  of  an  actual  arrest,  there 
is  no  doubt  that  an  arrest  and  delivery  of  the  party  into  the 
sheriff's  custody  by  the  special  bailiff  would  determine  his 
agency ;  nor  that,  in  the  cause  where  a  general  bailiff  is 
employed,  an  arrest  in  one  cause  is  an  arrest  upon  all 
the  writs  in  the  office.  But  how  does  that  apply  here  ? 
Suppose  there  had  been  an  actual  arrest  by  one  of  the 
special  bailiffs ;  would  his  agency  have  ceased  at  the 
time  when  Dickenson  was  discfiarged,  so  that  the  sheriff 
would  have  become  liable?  The  cases  shew  that  it 
would  not.  Then,  as  Mr.  Cresswell  puts  it,  is  a  con- 
structive arrest  stronger  against  the  sheriff  than  an 
actual  one?  And  justice  is  against  the  assumed 
cessation  of  agency.  Suppose  a  plaintiff,  having  confi- 
dence in  a  particular  bailiff,  requires  that  he  shall  arrest 
a  party  for  a  large  sum  of  money,  but,  in  the  mean  time, 
another  bailiff,  in  whom  he  has  no  confidence,  arrests 
the  same  party  for  a  small  sum;  according  to  the  argu- 
ment here  urged  against  the  sheriff,  the  special  bailiff 
would  cease  to  be  agent,  or  to  have  any  authority, 
from  the  time  of  the  arrest. 

Rule  discharged. 

(a)  ^Doiol.  P.  C.  557. 
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Wednesday, 
May  3d. 


Glaholm  against  Rowntree  and  Matchett, 
Executors  of  Clark. 


Testator,  being 
indebted  to  JR., 
deposited  with 
him  a  policy  of 
insurance  on 
testator's  life, 
as  security  for 
the  debt,  and 
for  a  further 
advance  then 
made  by  R. ; 
and  died,  leav- 
ing R.  and  M. 
his  executors. 
R.,  still  hold- 
ing the  policy, 
applied  to  the 
insurers  for  the 
amount  due  on 
it  (200/.), 
■which  they  re- 
fused to  pay 
unless  R.  and 
M.  gave  a 
receipt  for  it  as 
executors. 
They  did  so, 
R.  making 
protest  that  he 
signed  as  ex- 
ecutor, merely 
to  satisfy  the 
insurers.  In 
an  action  by  a 
judgment  cre- 
ditor, to  which 
the  executors 
pleaded  plene 
administra- 
verunt  except 
as  to  4Z.  (the 
surplus  out  of 
the  200Z.  after 
payment  to 
R,)'. 

Held,  that 
the  executors 
were  not 
chargeable  with 
the  200/.,  as 


JJEBT,  against  the  defendants  as  executors  of  John 
Clark,  deceased,  on  a  judgment  recovered  by  the 
plaintiff  against  Clark  in  his  life  time.  Plea,  plene  ad- 
ministraverunt,  except  as  to  4/.  Replication,  assets 
ultra.  Issue  thereon.  On  the  trial  before  Ti7idal  C.  J., 
at  the  Neisocastle  Summer  assizes,  1835,  the  following 
facts  appeared. 

Clark  had  eflPected  a  policy  of  insurance  on  his  life 
for  200/.  Being  indebted  to  one  Price  in  the  sum  of 
16/.  95.,  he  deposited  the  policy  with  him  as  a  security. 
Afterwards,  Clark  being  indebted  to  the  defendant 
Romitree  in  a  larger  amount,  Romtree  agreed  to  pay 
off  Price,  and  take  the  policy  as  a  security.  Clark 
thereupon  signed  a  memorandum  as  follows.  "  19th 
September,  1833.  To  Mr.  William  Romtree,  Sir,  I 
hereby  agree  to  deposit  with  you  my  life  policy  with  the 
Leeds  and  Yorkshire  Insurance  Company  for  the  sum  of 
200/.,  as  a  security  for  any  sum  or  sums  of  money  that 
I  am  or  may  be  indebted  to  you."  Clark  gave  notice 
to  the  insurance  company  that  he  had  transferred  his 
interest  in  the  policy  to  Roisontree  ;  and  their  agent,  in 
reply,  informed  Clark  that  they  had  noted  the  "  in- 
tended transfer  "  in  their  books,  but  were  advised  that 
a  regular  legal  transfer  was  requisite.  About  the  end 
of  1833,  Clark  went  to  prison,  intending  to  take  the 
benefit  of  the  Insolvent  Debtors'  Act ;  but,  before  this 


assets,  but  o 
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could  be  done,  he  died.    During  his  imprisonment,  1837. 
Rowntree,  having  prepared  a  regular  assignment  of  the  glaholm 
policy,  proposed  that  Clark  should  execute  it ;  but  he  against 

*^  ./      r       1  ROWNTREE. 

did  not.  By  his  will,  dated  January  31  si,  1834,  Clark 
left  Rowntree  and  MatcJiett  his  executors.  On  the  17th 
of  February  they  proved  the  will,  and  Romtree  gave 
notice  to  the  insurance  company  as  follows.  "  I  hereby 
require  you  to  pay  over  to  me  the  sum  of  200/.,  secured 
by  you  on  the  life  of  John  Clarh^  formerly  of"  &c.,  "  by 
your  policy.  No.  140.,  bearing  date"  &c. ;  "which  policy 
was  assigned  to  me  by  the  said  John  Clark  in  the  month 
of  December  last,  according  to  the  notice  already  given 
to  you,  and  entered  on  your  books ;  and  is  now  in  my 
possession,"  &c.  "  W*  Romtree^  The  company  de- 
clined to  pay  except  to  a  party  shewing  title  as  exe- 
cutor ;  and,  in  consequence,  another  notice  was  given, 
in  the  names  of  both  the  defendants,  beginning,  "  We, 
being  the  executors  "  &c.,  and  accompanied  by  the  pro- 
bate. The  company*s  agent  then  offered,  in  payment  of 
the  200/.,  bills  indorsed  to  "  Rowntree  and  Matchett^  exe- 
cutors of  John  Clark ;  "  but,  the  defendants  objecting, 
they  gave  bills  generally  indorsed.  The  company  insisted 
that  a  receipt  should  be  signed  by  the  defendants  "  as 
executors ;"  and  they,  in  consequence,  gave  a  receipt  so 
worded ;  but  Rowntree  delivered  a  written  protest  to 
the  company's  agent,  stating  that  he  signed  as  executor 
solely  for  the  purpose  of  satisfying  the  company  and 
keeping  them  clear  of  litigation,  ^nd  that  he  should 
not  thereby  compromise  his  claim  to  the  money  secured  * 
to  him  on  the  policy.  It  appeared  on  the  trial  that 
RoWntree  had  a  just  claim  upon  Clark  to  the  amount 
secured,  which  would  exhaust  the  proceeds  of  the 
policy,  within  4/. ;  and  that  there  were  no  assets  beyond 

3  B  3  that 
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18 37.  that  amount,  if  Boisontree  was  entitled  to  take  credit  for 
'  the  sum  so  secured.    A  verdict  was  taken  for  the 

Gl-AHOIiM 

against       plaintiff,  but  leave  ffiven  to  move  to  enter  a  nonsuit. 

ROWNXREE,  ° 

In  the  next  term,  Cresswell  moved  accordingly,  and 
cited  2  Williams  on  Executors^  1179  («),  part  4-.  book  1. 
c.  1.  (where  it  is  said  that  "  chattels,  whether  real  or 
personal,  mortgaged  or  pledged  by  the  testator,  and 
redeemed  by  the  executor,  shall  be  assets  in  the  hands 
of  the  executor,  for  so  much  as  they  are  worth  beyond 
the  sum  paid  for  their  redemption  "),  and  the  authorities 
there  referred  to.    A  rule  nisi  was  granted. 

Alexander  and  Bliss  now  shewed  cause.  The  passage 
cited  from  2  Williams  on  Executor s^  1179,  refers  to 
dicta  in  Hawkins  v.  La^Me  {h)  and  Alexander  v.  Lady 
Greshara  (c),  and  to  the  case  of  Harecourt  v.  Wrenham  [d). 
These  authorities,  so  far  as  they  bear  upon  the  present 
case,  can  shew  only  that,  where  executors  have  re- 
deemed a  pledge  of  the  testator  with  their  own  monies, 
they  are  entitled  to  the  amount  by  way  of  retainer. 
The  case  in  Year  Boole,  20  H.  7.  {e\  cited  in  Alexander 
V.  Lady  Gresham  [c\  puts  the  executor's  right  upon  this 
ground.  But  executors  cannot  retain  for  their  own  debt 
against  a  debt  of  superior  degree.  The  plaintiff  here 
sues  upon  a  judgment;  the  defendants  seek  to  retain 
money  in  effect  paid  by  Rcwntree  and  Matchett  to 
Bowntree  in  redemption  of  the  testator's  policy.  And, 
further,  the  defendants  here,  by  receiving  the  200/. 
expressly  as  executors,  have  precluded  themselves  from 

(a)  2d  edit.  (6)  1  Leon,  154.  (c)  1  Leon,  224. 

(d)  Moore,  858.  See  Harwood  v.  Wraynam,  cited,  1  Roll.  Rep.  56. 
Harcock  v.  Wrenham,  1  JBrownl.      G.  76. 

(e)  Yearb.  Mich.  20  H.  7,  f.  2  B.  pi.  5.  ;  f.  4  A,  B.  pi.  12,  14. 

alleging 
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alleging  that  they  took  it  in  any  other  right.    Not  only  1837. 
has  Rowntree  accepted  it  in  the  character  of  executor,  ^ 

^  Glaholm 

but  the  other  defendant,  who  had  no  lien,  has  done  against 

ROWNTREE. 

SO  likewise.  They  are  now,  therefore,  estopped  from 
insisting  upon  Rowntree's  lien,  according  to  the  prin- 
ciple laid  down  in  Heane  v.  Rogers  («).  By  claiming 
as  executors  they  led  creditors  to  look  upon  this  fund 
as  assets ;  they  cannot  now  alter  the  situation  of  such 
parties.  Boardman  v.  Sill  {b)  also  shews  that  the  de- 
fendants cannot  now  claim  in  a  new  character.  [Lord 
Denmaii  C.  J.  I  cannot  see  what  your  client  has  to  do 
with  the  character  in  which  they  first  claimed  this  money. 
He  is  in  no  worse  a  situation  than  if  they  had  said,  "  We 
claim  to  hold  this  money  as  trustees  for  RomitreeJ^ 
Patteson  J.  Suppose  a  third  person  had  held  the  policy 
under  a  lien,  and  the  insurance  company  had  refused  to 
pay  him  unless  the  executors  would  join  in  claiming 
the  200/.  ;  could  not  that  party  have  compelled  the 
executors  to  give  him  the  benefit  of  his  lien  ?  The 
executors,  in  that  case,  would  have  received  the  200/. 
for  the  benefit  of  the  third  person,  to  the  extent  of  his 
claim,  and  the  surplus  would  be  assets.  Can  it  make 
any  difference  here,  that  Rowntree  himself  held  the 
policy  ?  Coleridge  J.  If  a  third  person  had  held  a 
policy  worth  200/.  for  a  debt  of  100/.,  and  the  exe- 
cutors, to  obtain  the  100/.,  had  claimed,  and  given  a 
receipt  to  the  insurance  company  for,  200/.  ;  would 
the  200/.  be  assets?]  The  party  entitled  to  the  100/. 
would  stand  in  the  situation  of  a  simple  contract  cre- 
ditor, and  must  give  precedence  to  creditors  of  a  higher 
degree,  if  such  came  in.    {^Patteson  J.    If  that  were  so. 


(a)  9  B,     C.  511  ;  see  p.  586.  (6)  1  Camp^4l0,  note. 

3  B  4  he 


714. 
1837. 

Glaholm 

against 

ROWNTREE. 
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he  might  say,  "  I  will  keep  the  policy."]  The  defend- 
ants, by  signing  a  receipt  as  executors,  have  admitted 
assets,  and  made  themselves  absolutely  liable,  accord- 
ing to  Childs  V.  Monins  («).  An  executor,  having  dealt 
with  property  of  the  testator  as  his  own,  cannot  after- 
wards allege  it  to  be  the  testator's,  for  the  purpose  of 
defeating  an  execution ;  Quick  v.  Staines  (h) :  conversely, 
an  executor  who  has  treated  his  own  property  as  the 
testator's  cannot  afterw^ards  set  up  his  own  title  to  it 
against  a  creditor  of  the  testator.  The  defendant  Rom- 
tree,  in  this  case,  had  no  legal  lien.  The  policy  being 
deposited  with  him,  he  had  merely  an  equitable  lien 
upon  the  proceeds.  He  cannot  set  that  up  against  the 
legal  claim  of  the  plaintiff.  The  executors  here  are 
both  liable  for  the  whole  sum  come  to  their  hands.  If 
Rowntree  has  a  lien,  the  other  defendant  at  least  holds 
by  way  of  retainer  only. 


Cressisoell,  with  whom  was  Granger,  contra,  was  stop- 
ped by  the  Court. 

Lord  Denman  C.  J.  This  is  a  clear  case.  Rowntree, 
having  paid  Price,  and  taken  the  policy  as  a  security, 
applies  to  the  insurance  company  for  the  sum  of  which, 
on  the  testator's  death,  he  has  become  the  owner.  They 
refuse  to  pay  it,  unless  he  will  sign  a  receipt  as  exe- 
cutor ;  and  he  does  so  under  protest.  He  was  bound 
to  give  some  discharge  for  the  purpose  of  exonerating 
the  office.  Then  can  the  other  creditors  take  advantage 
of  the  mode  in  which  this  was  done  ?  I  think  there  is 
no  reason  for  it  either  in  strict  law  or  in  justice.  The 


(a)  2  B.  8f  B.  460. 


(6)  1  ^.  ^  P.  293. 
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word  "  retain,"  in  the  case  cited  from  the  Year  Books  («),       ]  837. 
is  not  to  be  taken  in  the  strict  sense  which  has  been  ^ 

Olaholm 

ascribed  to  it :  the  meaning  must  be  that  the  executors,  against 

ROWNTREE. 

having  purchased  the  property,  may  keep  it. 

LiTTLEDALE  J.  The  poHcy  was  legal  assets,  but  sub- 
ject to  a  lien  in  Rowntree.  Although  the  lien  was  only 
equitable,  he  was  as  much  entitled  to  receive  the  amount 
secured  to  him  from  the  insurance  company  as  if  he 
had  had  an  assignment.  Then,  suppose  the  party  hold- 
ing the  policy  as  a  security  had  been,  not  an  executor,  but 
a  stranger ;  it  would  have  been  assets  belonging  to  the 
executors,  in  the  hands  of  a  creditor ;  and,  his  claim  not 
being  equal  to  the  value  of  the  policy,  if  there  had  been 
no  dispute  about  the  debt,  the  creditor  and  the  executor 
would  probably  have  gone  to  the  insurance  office  to- 
gether to  claim  the  amount  due  on  the  policy :  the  com- 
pany would  most  likely  have  required  a  discharge  from 
the  executor  as  well  as  from  the  creditor;  and  the  cre- 
ditor would  then  have  had  in  his  hands  the  sum  which 
had  been  secured  to  him,  and  the  executor  the  residue. 
Then,  what  difference  does  it  make  that  the  holder  of 
the  policy  was  an  executor,  and  not  a  stranger  ?  In 
either  case,  the  executors  could  not  obtain  the  value  of 
the  policy  without  the  creditor*s  concurrence.  A  Court 
of  Equity  would,  if  it  had  become  necessary,  have  or- 
dered payment  to  the  creditor;  here  that  has  been  done 
without  the  intervention  of  a  court.  It  is  observed  that 
the  defendants  have  signed  a  discharge  to  the  insur- 
ance office  as  executors ;  but  there  is  no  magic  in  this* 
The  legal  right  is  not  altered  by  their  inability  to 

(a)  Yearb.  Mich,  20  H.  7.  f.  2  B.  pi.  5  ;  f.  4  A,  B.  pi.  12,  14. 

obtain 
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1837. 


Glaholm 
against 

ROWNTREE. 


obtain  payment  without  a  receipt  in  this  form.  The 
signature  was  given  under  a  protest ;  and  the  insurance 
company  then  paid  the  money.  Can  it  be  said  that,  to 
enforce  this  lien,  the  circuitous  course  of  a  proceeding 
in  equity  should  have  been  adopted  ?  The  payment  was 
made  to  Rowntree  in  his  capacity  of  executor,  and  the 
proceeds  of  the  policy  were  assets ;  but,  as  they  were  sub- 
ject to  a  lien,  the  executors  could  receive  only  so  much 
of  them  as  was  due  after  discharging  the  lien. 


Patteson  J.  This  is  an  action  against  two  executors, 
one  of  whom  had  the  policy  in  question  deposited  with 
him  as  security,  not  merely  for  a  by-gone  debt,  but  for 
money  paid  off  on  the  testator's  behalf,  and  advanced 
to  him  on  the  credit  of  this  policy.  So  much  for  the 
honesty  of  the  proceeding.  Had  not  the  defendant 
jRowntree  a  right  to  retain  that  on  which  he  had  ad- 
vanced his  money,  against  all  the  world?  It  is  sug- 
gested that  the  lien  was  upon  the  paper  only;  not  on 
the  produce.  I  cannot  understand  that.  It  seems  to 
me  impossible  to  say  that  holding  the  policy  for  a  debt  is 
not  having  a  lien  on  the  produce.  Then  is  the  holder  to 
lose  the  benefit  of  his  lien  because  he  is  an  executor  ? 
It  is  said  that  Rowntree,  having  no  legal  assignment 
(which  he  could  not  get),  and  having  been  obliged  to 
obtain  the  200/.  as  executor,  is  estopped  from  saying 
that  he  received  any  part  of  it  as  pledgee.  Now,  at  least 
that  does  not  apply  to  the  other  defendant,  who  seeks 
merely  to  give  the  creditor  the  benefit  of  his  lien,  and 
the  estate  the  benefit  of  the  surplus.  Nor  is  Boimtree 
estopped ;  for  it  is  clear  that  the  proceeds  of  the  policy, 
to  the  extent  of  the  lien,  never  were  assets.  That  is  not 
a  new  doctrine,  but  accords  with  all  the  cases  cited.  It 

is 
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is  a  fallacy  to  treat  the  word  "  retain,"  in  the  case  cited  1837. 
from  the  Year  Books  {a),  as  necessarily  meaning  a  retainer 

Glaholm: 

out  of  assets.  The  expression  means  only  to  keep  :  for  against 
It  is  said,  not  merely  that,  it  the  executor  has  paid  oft 
the  lien  with  his  money,  he  shall  retain  the  thing,  but, 
that  it  shall  not  be  administered  ;  he  is  not,  therefore,  to 
retain  qua  executor.  It  would  have  been  so  here,  if  the 
executors  had  had  to  advance  any  money  for  the  pur- 
pose of  redeeming  the  policy.  There  was,  however, 
nothing  to  pay  in  this  case;  but,  because  there  had 
been  no  assignment,  the  executors  were  obliged  to  go 
through  certain  proceedings.  In  those  they  were  merely 
a  conduit  pipe  as  to  the  sum  secured  to  Romtree ;  the 
surplus  was  clearly  assets. 

Coleridge  J.  It  would  be  a  great  disgrace  to  our 
law  if  the  form  which  Roisontree  was  bound  to  go  through, 
at  the  desire  of  the  insurance  company,  were  conclusive 
against  him  as  to  the  whole  200/.  Remove  that  diffi- 
culty, and  for  what  are  the  defendants  liable  ?  Only 
for  that  which  comes  to  their  hands  to  distribute  when 
the  sum  secured  is  paid  off.  It  is  the  same  as  if  the 
defendant  Roisontree  were  divided  into  two  individuals, 
the  creditor  and  the  executor. 

Rule  absolute. 


(a)  Yearh,  Mich.  20  H.  7.  f.  2  B.  pi.  5 ;  f .  4  A,  B.  pi.  12,  14. 
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Thursday,        Law  and  Another  af^ai7ist  Wilkin,  Gent., 

Jfay  4th.  ^ 

One  &c. 

Assumpsit  for     A  SSUMPSIT  for  ffoods  sold  and  delivered.  Plea, 

clothes  sold  and  xTL 

delivered;  plea,         non  assumpsit.    On  the  trial  before  Parlce  B.  at 

non  assumpsit. 

Plaintiflf,  a  the  Cambridge  Summer  assizes,  1835,  the  material  facts 

tha\°the  clothes  proved  were  as  follows.    The  plaintiffs  were  tailors. 

to^defendant'T^  "^^^  goods  in  question  were  a  suit  of  clothes,  supplied* 
school ^Tha?  defendant's  son,  a  boy  at  school  at  Camhridge^  with- 

the  boy,  when  Qut  the  father's  permission,  and  worn.  The  boy  appeared 

sent  to  the  ^  ^  J  irir 

school,  seemed  to  be  in  want  of  clothes,  when  these  were  supplied.  The 

in  want  of 

clothes j  that,  father  (an  attorney)  lived  at  a  short  distance  from  Cam- 
home  for  the  bridge.  It  did  not  appear  that  he  had  authorised  any 
took  the'clothes  person  to  furnish  the  boy  with  clothes,  or  had,  before 
witThim^'but  were  supplied,  had  any  communication  with  the 

was  not  wear-   plaintiffs*    When  the  boy  went  home  for  the  holidays, 

ing  them  j  and   ^  '' 

that  he  re-       after  receiving  the  clothes  in  question,  he  took  them 

turned  to school  ^  ^ 

with  them.       with  him,  but  was  not  wearing  them  ;  and  he  returned 

Defendant,  an 

attorney,  lived  to  school  with  them.  There  was  no  direct  proof  that 
tan^ce  from  the  the  father  had  ever  seen  them.  Upon  this  case,  the 
schoorwasf*^^  learned  Judge,  being  of  opinion  that  there  was  no  evi- 
pea^'that  he^"    ^^^^^  ^he  jury,  directed  a  nonsuit.  Btackburn 

had  given  any       Mackeij  io)  was  cited.    In  the  next  term,  Kelly  moved 

direction,  or  ^ 

made  any  pro-   for  a  new  trial,  contending  that  there  was  some  evidence 

vision  for  sup- 

plying  his  son  to  cnarge  the  defendant;  that  the  contract  between  the 

^'neW^hat,  father  and  the  tradesman  in  such  a  case  might  be  ex- 

thLr*^was7ome  pi'ess  or  implied ;  and  that  it  ought  to  have  gone  to  the 

to\he"jur*y  o?  J^^y  whether  there  was  not  an  implied  authority  from 

an  implied  au- 
thority from  the  fathef  to  furnish  the  clothes  ;  and,  the  plaintiff  having  been  nonsuited,  the 
nonsuit  was  set  aside. 

(a)  1  Car.  ^  P.  1. 

the 
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the  defendant  for  the  supply  of  the  clothes ;  and  he  cited  1837. 
BaJcer  v.  Keen  (a),    A  rule  nisi  was  granted. 

Law 

against 

StorJcs,  Serjt.,  now  shewed  cause.  The  plaintiff's 
counsel  should  have  insisted  on  submitting  the  case 
to  the  jury.  By  not  doing  so,  he  acquiesced  in  the 
nonsuit.  [Lord  Denman  C.  J.  That  does  not  matter. 
If  a  judge  takes  upon  himself  to  nonsuit,  is  counsel 
bound  to  say,  I  insist  that  there  is  evidence  for  the 
•  jury,  and  that  I  ought  to  address  them  ?  The  question 
here  is,  whether  there  was  any  evidence  to  go  to  the 
jury  against  the  father.  The  boy  is  sent  to  school  in 
such  a  state  that  he  appears  to  want  clothes ;  and,  after 
receiving  these,  he  goes  home,  taking  them  with  him, 
though  not  wearing  them.  No  objection  is  made.] 
There  was  no  evidence  to  charge  the  father.  A  boy 
going  to  school  has  no  implied  authority  to  give  such 
an  order  as  this.  The  Court  will  not  presume  any 
thing  in  favour  of  such  a  liability.  If  the  boy  was  in 
want  of  clothes,  the  father  should  have  been  informed 
of  it.  [Lord  Denman  C.  J.  referred  to  Rolfe  v.  Ab- 
bott (^).]  On  the  facts  of  that  case,  it  might  properly 
be  left  to  the  jury  whether  there  was  not  an  implied 
authority  from  the  father.  Here  there  was  no  evi- 
dence of  such  authority,  either  express  or  implied.  It 
did  not  appear  that  the  boy  had  ever  been  allowed 
to  order  clothes  before.  No  absolute  necessity  for  them 
was  shewn.  It  is  not  the  usual  course  to  give  credit 
to  a  boy  at  school  for  clothes.  \Patteson  J.  It  did 
not  appear  who  ordered  the  clothes.]  There  was  no 
proof  that  the  defendant  adopted  any  contract  with  the 

(a)  2  StarTc.  N,  P.  C.  501.  (i)  6C.  ^F.  286. 

plaintiff. 
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plaintiff.  It  was  not  shewn  that  he  ever  saw  the  clothes  ; 
and  the  natural  conclusion  from  the  facts  proved  is,  that 
he  never  did.  To  establish  an  implied  authority  by  proof 
of  this  kind,  the  plaintiffs  should  have  shewn  an  absolute 
knowledge  on  the  part  of  the  father  that  the  clothes 
had  been  supplied. 

Kelly,  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  I  think  the  learned  Judge  went 
too  far  in  directing  a  nonsuit  under  these  circuaistances. 
None  of  the  cases  go  to  such  a  length.  A  father  is 
properly  liable  for  any  necessary  provision  made  for 
his  infant  son.  In  this  instance  the  father  was  living 
at  a  short  distance  from  the  place  where  the  goods 
were  supplied ;  there  was  no  evidence  that  he  had 
authorised  the  master  of  the  school,  or  any  other  per- 
son, to  provide  the  boy  with  clothes,  or  that  he  had  in 
any  way  furnished  a  supply  for  that  purpose.  If  he 
wished  to  relieve  himself  from  liability,  I  do  not  see 
why  he  should  not  have  proved  that  he  took  such  steps 
to  provide  for  his  son  as  rendered  this  supply  unneces- 
sary. If,  indeed,  the  order  had  been  given  under  cir- 
cumstances which,  of  themselves,  shewed  an  impropriety 
in  giving  it,  the  case  would  have  been  different.  I  think 
it  was  for  the  jury  to  say,  upon  the  facts,  whether  or 
not  there  was  an  implied  authority  from  the  father,  that 
these  clothes  should  be  furnished. 

LiTTLEDALE  J.  Concurred. 

Patteson  J.  There  was  some  evidence,  though  not 
a  strong  case.    The  son  went  home  with  the  clothes ; 

and 
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and  we  are  not  to  suppose  that  while  at  home  he  shut  1837. 
them  up  in  a  box. 

'■  Law 

against 

WiLKIK. 

Coleridge  J.  The  defendant's  son  was  sent  to  school 
in  want  of  clothes.  When  they  were  supplied,  and  he 
went  home  with  them,  we  are  not  to  assume  that  he 
concealed  them.  My  brother  Storks  admits  that,  if  the 
father  had  seen  them,  an  implied  authority  would  be 
shewn.  It  might  be  inferred  from  the  evidence  that  he 
did  see  them. 

Rule  absolute. 


Doe  on  the  Demise  of  James  Thompson  against  Thursday, 

May  4th. 

Susannah  Thompson. 


EJECTMENT  for  messuages  and  land  in  Cam-  Under  stat. 
3  &  4  4. 

bridgeshire.     The  declaration  was  of  Trinity  term,  c.  27.  s.  2. 
1834.    On  the  trial  before  Parke  B.,  at  the  Cambridge-  the^time^fbr*^^ 
shire  Summer  assizes,  1835,  it  appeared  that,  in  1807,  [andrby^action 
William  Thompso7i^  being  tenant  in  fee  of  the  premises  afterthe^righT^ 
in  question,  put  his  eldest  son  James  in  possession  of  accrues), 

^  ^  ^  sect.  34  (which 

them;  which  possession  Jb;w2^5  kept  till  1831,  when  he  extinguishes 

the  title  at  the 

died.    His  widow,  the  present  defendant,  had  continued  determination 

.of  such  period), 

m  the  occupation  ever  since.    William  Thompson  died  and  sect.  7 
in  September  1833,  having  devised  all  his  real  property  tha^nthe^case, 
to  trustees.    The  lessor  of  the  plaintiff  was  the  eldest  ^ntTheTight 
son  of  James  Thompson,  and  claimed  as  his  heir  at  law.  of  action  shall 

^  be  deemed  to 

have  accrued  at 

the  determination,  or  at  the  end  of  one  year  from  the  commencement,  of  such  tenancy),  no 
title  accrues  to  a  party  who  was  tenant  at  will,  and  held  without  interruption  for  twenty  years 
after  the  expiration  of  the  first  year,  but  who  had  quitted  possession  before  the  act  passed. 

As  against  the  original  landlord,  and  those  claiming  under  him,  such  party  is  without 
title,  independently  of  sect.  15. 

Nor  can  he,  by  virtue  of  the  first-mentioned  clauses,  recover  in  ejectment,  even  against 
a  stranger. 

No 
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No  proof  of  title  was  given  for  the  defendant.  It  did 
not  appear  that  William  Thompson  or  the  devisees  had 
made  any  entry  before  December  31st,  1833.  The  jury 
found  that  James  Thompson,  the  father  of  the  lessor  of 
the  plaintiff,  was  tenant  at  will  to  William  Thompson  in 
1 807,  and  that  no  rent  was  paid  to,  or  profits  received 
by,  William  for  twenty  years  from  that  time.  The 
learned  Judge  directed  a  verdict  for  the  defendant, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 
In  the  ensuing  Michaelmas  term, 

B.  Andrews  moved  according  to  the  leave  reserved. 
By  Stat.  3  &  4  4.  c.  27.  s,  2.,  no  person  shall  bring 
an  action  to  recover  land  but  within  twenty  years  next 
after  his  right,  or  that  of  the  person  through  whom  he 
claims,  shall  have  accrued;  and,  by  sect.  34,  the  right 
to  the  land  is  extinguished  at  the  determination  of  that 
period.  By  sect.  7j  "  When  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent,  as  tenant  at  will,  the  right  of  the 
person  entitled  subject  thereto,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or  distress  or  bring 
an  action  to  recover  such  land  or  rent  shall  be  deemed 
to  have  first  accrued  either  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy,  at  which  time  such 
tenancy  shall  be  deemed  to  have  determined."  Here, 
James  Thompson  was  tenant  at  will  in  1807;  no  rent 
or  profits  were  received  by  William  for  twenty  years 
afterwards :  then,  the  right  of  William  accrued  at  the 
end  of  one  year  from  1807,  and  became  extinct  at  the 
end  of  twenty  years  from  the  expiration  of  the  one  year, 
namely  in  1828.    A  rule  nisi  was  granted. 

Kellj/, 


1837. 

Doe  dem. 
Thompson 

against 
Thompson, 
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Kellij  now  shewed  cause.     It  has  already  been  de-  1837. 
cided,  in  Doe  dem.  Burgess  v.  Thompson  («),  that  sect.  7 

Doe  dem. 

of  the  statute  does  not  bar  the  action  in  such  a  case  as  Thompson 

against 

this,  because,  by  sect.  15,  where  the  acknowledgment  Thompson. 

mentioned  in  sect.  14  shall  not  have  been  given  before 

the  passing  of  the  act,  and  the  possession  at  the  time  of 

the  passing  of  the  act  shall  not  have  been  adverse  to  the 

right  of  the  party  claiming  title,  then,  although  the 

twenty  years  before  limited  shall  have  expired,  such 

party  may  bring  an  action  to  recover  the  land  at  any 

time  within  five  years  next  after  the  passing  of  the  act. 

B,  Andrews,  contra.  Sect.  7  operates  upon  the  by- 
gone transactions ;  and  its  effect  is  that,  from  the  expir- 
ation of  twenty  years  after  the  end  of  the  first  year  of 
Jameses  tenancy,  the  right  of  William  was  as  much 
barred  as  if  there  had  been  a  possession  adverse  to  him 
for  twenty  years.  If  sect.  7  did  not  operate  retro- 
spectively, what  need  would  there  be  of  sect.  15,  which 
exempts  certain  cases  from  that  retrospective  operation  ? 
[Coleridge  J.  It  has  the  effect  of  extending  the  time 
for  bringing  actions  where  less  than  five  years  of  the 
twenty  were  unexpired  when  the  act  passed.]  At  all 
events  the  section  operates  only  in  favour  of  the  real 
owner,  or  the  party  claiming  under  him.  But  for 
sect.  15  the  title  of  the  lessor  of  the  plaintiff  would  have 
been  indefeasible  by  sect.  7,  even  as  against  them ; 
and  it  is  so,  notwithstanding  sect.  15,  as  against  every 
one  else.  \_Patteson  J.  Jameses  holding  was  deter- 
mined by  his  death  in  1831  ;  there  is  nothing  to  con- 
nect his  possession  with  any  title  of  the  lessor  of  the 


(a)  5  A.  ^  E.  532.    S.  C.  1  JSfev.  <^  P.  215. 
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1837.      plaintiiF.     Littledale  3 .  The  twenty  years'  possession 
after  1807  has  nothing  to  do  with  the  present  claim. 

Doe  dem. 

Thompson    You  might  as  Well  go  back  a  hundred  years.  Patteson  J. 

against 

Thompson.  1  do  not  mean  to  Say  that  the  twenty  years  must  have 
expired  since  the  passing  of  the  act.  Sect.  15  applies 
to  persons  who  have  been  in  possession  so  long  that,  if 
their  possession  had  been  adverse,  they  would  have 
acquired  a  title,  but  who  have  held  under  such  circum- 
stances that  the  doctrine  of  non-adverse  possession 
would  have  prevented  such  a  title  from  accruing.  In 
those  cases  the  right  of  action  now  subsists,  by  sect.  15, 
for  five  years  next  after  the  passing  of  the  act.  I 
think  that,  to  make  that  section  applicable,  there  should 
have  been  a  continuance  in  possession  of  the  person 
who  was  in  for  the  twenty  years.  Coleridge  J.  You 
admit  that  the  devisees  of  William,  the  grandfather, 
might  have  turned  out  the  lessor  of  the  plaintiff  if  he 
had  been  in  possession ;  but  you  say  that  Susannah,  the 
defendant,  cannot  set  up  their  right  in  an  action  brought 
by  him  ?]  Yes ;  and  the  lessor  of  the  plaintiff  contends 
that  the  devisees  themselves  would  have  been  concluded 
by  sects.  2  and  7,  but  for  sect.  15.  [^Coleridge  J. 
How  does  the  defendant's  case  differ  from  that  of  a 
party  setting  up  an  outstanding  term  ?]  The  lessor  of 
the  plaintiff  has  an  estate  under  sects.  2  and  7,  defea- 
sible only,  by  sect.  15,  if  the  real  owner  interferes. 
In  the  case  put,  the  termor  has  an  actually  subsisting 
interest  in  the  term.  The  words  of  sects.  2  and  7 
extend  to  the  case  of  a  party  out  of  possession,  where 
the  real  owner  has  done  nothing  to  recover  it.  \_Patte~ 
son  J.  It  would  be  strange  to  give  such  an  effect  to  the 
clauses,  as  that  a  tenant  at  will  who  has  given  up  pos- 
session should  afterwards,  by  the  passing  of  this  act,  be 

deemed 
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deemed  to  have  acquired  a  right  to  turn  out  his  land-  1837. 
lord.    1  think  that  no  case  is  contemplated  in  which  the 

Doe  dem. 

tenant  at  will  was  not  actually  in  possession  when  the  Thompson 

against 

act  came  into  operation.]  Thompson. 

Lord  Denman  C.  J.  The  monstrous  consequences,  , 
which  would  result  from  the  construction  insisted  upon, 
shew  that  it  was  not  contemplated.  According  to  that 
construction,  whenever  a  party  had  held  as  tenant  at 
will  for  a  year,  and  had  then  continued  in  possession 
twenty  years  without  paying  rent,  he  might,  at  any 
subsequent  time,  after  giving  up  possession,  claim  title 
to  the  premises,  and  turn  out  his  landlord.  It  cannot 
have  been  so  intended.   The  rule  must  be  discharged. 

Littledale  J.  The  act  in  the  clauses  referred  to 
must  contemplate  cases  where  the  possession  has  con- 
tinued. Otherwise  a  party  might  go  back  to  an  un- 
limited period  of  time  for  the  possession  on  which  his 
claim  was  to  be  founded. 

Patteson  J.  The  case  would  have  been  quite  dif- 
ferent if  the  tenant  at  will  had  continued  in  possession. 
But  here,  after  the  possession  has  been  long  deter- 
mined, it  is  contended  that  a  fee-simple  arises  by  the 
passing  of  the  act.    That  cannot  be. 

Coleridge  J.  concurred. 

Rule  discharged  {a), 

(a)  See  Doe  dem.  Corhyn  v.  Bramston,  3  ^.  ^  E.  63.  ;  Doe  dem,  Jones 
V.  Williams,  5  A.     E.  291. 
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"^"f^  Wright  amlnst  Acres. 

May  5th.    .  * 

Declaration  in     A  SSUMPSIT.   The  declaration  stated  that  defend- 

assumpsit     ^  xV 

stated  that  de-  ant  was  indebted  to  plaintiff  10/.  for  work  and 

fendant  was 

indebted  to       labour  in  teaching  the  defendant  mathematics;  also  10/. 

plaintiff  in  10/.  i         i   •  i        •  •  i 

for  work  and         an  account  Stated ;  and,  m  consideration  Sec,  promised 

labour,  and  in     ^  .^  -  a  i  •        i  i 

10/.  on  an  P^J  ^he  said  several  monies ;  breach,  non-payment ; 

rr^nVof     damages,  20/. 

and,  in  con-  o  ' 

thereof  °pro  '^^^  defendant  appeared  by  guardian  as  an  infant,  and 

raised  to  pay     pleaded,    1.  Non  assumpsit;  2.  That,  after  the  makinoj 

him  the  said  . 

several  monies :  of  the  promises  &c.,  and  before  the  commencement  &c., 

breach,  non- 
payment; da-    defendant  paid  plaintiff  divers  sums  of  money,  to  wit 

"^^Plea,  among  the  sum  of  10/.,  in  full  satisfaction  and  discharge  of  the 

ment  ofTo/.  in  promises  in  the  declaration  mentioned,  and  also  of  all 

Ind  dtschaJge"  ^^"^^^g^s  sustained  by  plaintiff  by  reason  of  the  nonper- 

of  the  promises  formance  thereof :  which  monies  plaintiff  then  received 

in  the  declar-  ' 

ation  men-       in  fyH  satisfaction  and  discharge  of  the  last-mentioned 

tioned,  and  of  ^ 

all  damages,     promises  and  damages :  verification.    3.  Infancy.  4.  A 

which  defend- 

ant  accepted,  in  SCt  Oil. 

and  dbcharge"      Replication.   To  the  first  plea,  so  far  as  relates  to  the 

of  the  said  pro-  ^^^^  count,  similiter.  To  the  second  plea,  so  far  as  re- 
mises and.  '  r  ' 

damages.         lates  to  the  first  count,  that  defendant  did  not  pay  plain- 

Replication,  t   j  ir 

so  far  as  the      tiff  any  of  the  monies  in  the  second  plea  mentioned,  in 

plea  related  to 

the  first  count,   full  satisfaction  and  discharge  of  the  promises  in  the 

that  the  plaintiff 

did  not  pay  the  first  count  mentioned,  or  of  any  parcel  thereof,  nor  did 

monies  in  the        !••/¥>  •        i         •  i  •  i  r»  • 

plea  mentioned,  plaintiti  receive  the  said  monies,  or  any  part  thereof,  m 

in  full  satisfac- 
tion and  dis- 
charge of  the  premises  in  the  first  count  mentioned,  or  any  part  thereof ;  and  nolle  prosequi 
as  to  the  second  count. 

Verdict  on  this  issue  for  the  defendant. 

Held  good,  on  motion  for  judgment  non  obstante  veredicto. 

Quaire,  whether  the  plea  would  have  been  good  after  verdict,  had  there  been  no  nolle 
prosequi  on  the  second  count. 

full 
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full  satisfaction  and  discharge  of  the  promises  and  da- 
mages in  the  said  first  count  mentioned,  or  of  any  parcel 
thereof,  in  manner  &c.  To  the  third  plea,  so  far  as  re- 
lates to  the  first  count,  that  the  work  and  labour  in  the 
first  count  mentioned  was  done,  &c.,  in  and  about  the 
teaching  and  instructing  the  defendant  &c.  as  in  the 
said  first  count  mentioned,  which  was  necessary  and  suit- 
able &c.  To  the  fourth  plea,  so  far  as  relates  to  the  first 
count,  that  the  plaintiff  was  not  indebted  &c.  Nolle 
prosequi  as  to  the  second  count. 

Rejoinder.  To  the  replication  to  the  second  and 
fourth  pleas,  as  to  the  first  count,  similiter.  To  the 
replication  to  the  third  plea,  as  to  the  first  count,  that 
the  teaching  &c.  was  not  necessary,  &c.  Surrejoinder, 
similiter. 

On  the  trial  before  the  sheriff  of  Middlesex^  March 
30th,  1837,  a  verdict  was  found  for  the  defendant  on 
the  second  issue,  and  for  the  plaintiff  on  the  others.  In 
this  term,  Erie  obtained  a  rule  nisi  for  judgment  non 
obstante  veredicto 

Cleashy  now  shewed  cause.  The  objection  is,  that 
the  second  plea  sets  up  a  payment  of  1 OL  in  answer  to 
two  claims  of  10/.  each  ;  but  that  objection  does  not  arise 
on  the  present  state  of  the  record,  as,  in  consequence 
of  the  nolle  prosequi,  the  issue  is  joined  only  on  the  pay- 
ment in  respect  of  the  claim  of  10/.  for  work  and  labour. 
The  plaintiff  could  prove  only  for  the  work  and  labour ; 
therefore,  the  finding  of  the  jury  is  that  the  10/.  was  ac- 

(a)  The  record  and  verdict  were  brought  before  the  Court  by  affidavit ; 
and  there  was  an  affidavit,  on  the  part  of  the  defendant,  that  the  par- 
ticulars of  demand  amounted  only  to  4^.  8s.  But  the  Court  gave  judg- 
ment without  reference  to  this. 

3  C  3  cepted 


1837. 

Wright 
against 
Acres. 
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cepted  on  account  of  that  claim  only.  But,  even  if  both 
claims  had  remained  on  the  record,  this  would  be  good 
after  verdict.  Thomas  v.  Heathorn  [a]  will  be  cited  on 
the  other  side :  but  there  the  question  arose  on  demurrer. 
And,  on  demurrer,  it  might  be  said  that  it  was  left 
doubtful  whether  the  plaintiff  might  not  prove  a  larger 
demand  than  the  sum  pleaded  in  payment.  But,  after 
verdict,  the  jury  having  found  that  the  sum  paid  was 
accepted  in  satisfaction,  it  must  be  presumed  that  the 
plaintiff  proved  no  larger  a  claim  than  one  which  was 
capable  of  being  satisfied  by  such  a  payment.  In  note  (1) 
to  Stennel  v.  Hogg  {h)  it  is  said,  in  speaking  of  imper- 
fections cured  by  a  verdict  at  common  law,  "  It  is  to 
be  observed,  that  where  there  is  any  defect,  imperfec- 
tion, or  omission  in  any  pleading,  whether  in  substance 
or  form,  which  would  have  been  a  fatal  objection  upon 
demurrer ;  yet  if  the  issue  joined  be  such  as  necessarily 
required  on  the  trial  proof  of  the  facts  so  defectively  or 
imperfectly  stated  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given  the  ver- 
dict, such  defect,  imperfection,  or  omission,  is  cured  by 
the  verdict  by  the  common  law." 

Erle^  contra.  Thomas  v.  Heathorn  {a)  was  decided  on 
the  principle  that  payment  of  a  sum  cannot  be  pleaded 
in  discharge  of  a  larger  sum.  Here  that  is  done;  for, 
at  the  time  of  pleading,  both  claims  were  on  the  record ; 
and  the  meaning  of  the  plea  cannot  be  altered  by  what 
took  place  afterwards.    Payment  is  pleaded  in  satisfac- 

(a)  2  B.      C.  477.    See  Mee  v.  Tomlinson,  4  J.  <|-  JE.  262,  269,  210. 
Jourdain  v.  Johnson,  2  C.  M.      R.  564.  ;  S.  C.  5  Tyrwk.  524. 
(6)  1  Wms.  Saund.  227. 

tion 
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tion  of  the  breach  laid  in  the  declaration,  which  refers  1837. 
to  both  claims.    Therefore  the  plea  sets  up  an  answer 

Wright 

which  is  insufficient,  whether  on  demurrer  or  in  arrest  against 
of  judgment.    The  damages  are  still  laid  at  20/.  \_Lit- 
iledale  J.  There  is  nothing  in  that.] 

Lord  Denman  C.  J.  I  have  no  doubt  that  the  plea 
must  be  taken  now  as  referring  to  the  time  of  trial ;  and 
the  record  is  therefore  right. 

Littledale  J.  The  objection  should  have  been  taken 
on  demurrer  to  the  plea;  in  that  case  it  must  have 
prevailed. 

Patteson  J.  The  demand  on  the  account  stated  is 
off  the  record  for  all  purposes ;  the  other  demand  only 
remains. 

Coleridge  J.  concurred. 

Rule  discharged. 


Kitchen,  an  Infant,  against  Shaw,  Esquire.  Friday, 

May  5  th. 

^J^RESPASS  for  assault  and  false  imprisonment.  Plea,  A  justice  has 
Not  Guilty.  On  the  trial  before  Lord  Abinger  C.  B.,  jll^risdktion^ 
at  the  Cumberland  Summer  Assizes,  1835,  the  plaintiff's  ^^J^^^'c.  25. 
counsel  opened  that  the  plaintiff,  beinj?  a  female  of  ^;  ^-  ^ 

^  r  '  &  domestic 

between  fourteen  and  fifteen  years  of  age,  was  engaged,  servant, 
with  the  consent  of  her  parents,  as  a  house  servant  to 
a  gentleman  named  H(9<^5072,  in  1834  ;  and  that,  a  dispute 
having  arisen  as  to  the  amount  of  wages,  the  plaintiff,  in 
Jpril  1835,  left  Mr.  Hobson's  house.  Mr.  Hobson  then 
3  C  4.  took 
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18 37.  took  out  a  warrant,  and  brought  her  before  the  defend- 
"  ant,  who  was  a  magistrate  of  the  county  of  Cumberland; 

Kitchen  '  ^ 

against      and  the  defendant  committed  her  for  one  month  to  the 

Shaw. 

House  of  Correction  on  a  conviction  under  stat.  6  G,  3. 
c.  25.  s.  4.,  adjudging  that  she  had  contracted  with 
Christopher  Hohson  to  serve  him  as  a  house  servant 
until  &c.,  and  did  afterwards  absent  herself  from  the 
said  service  before  the  term  of  her  contract  was  com- 
pleted. On  this  opening,  the  Lord  Chief  Baron,  being  of 
opinion  that  the  magistrate  had  jurisdiction,  nonsuited 
the  plaintiff.  In  Michaelmas  term  1835,  Cresswell  ob- 
tained a  rule  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  had.  In  Hilary  term  last  {a\ 

Coltman  shewed  cause.  First,  the  magistrate  had 
jurisdiction,  under  stat.  6  G.  3.  c,  25.  s,  4.,  by  which, 
"if  any  artificer,  calico  printer,  handicraftsman,  miner, 
collier,  keelman,  pitman,  glassman,  potter,  labourer,  or 
other  person^  shall  contract  with  any  person  whomsoever 
for  any  time  or  times  "whatsoever ,  and  shall  absent  himself 
from  his  service  before  the  term  of  his  contract  shall  be 
completed,"  a  justice  of  the  county  is  authorised  and 
empowered  to  commit  to  the  house  of  correction  for  any 
time  not  exceeding  three  months,  nor  less  than  one.  It 
is  true  that  stat.  20  G.  2.  c.  19.  5.  1.  has  been  held  to 
have  a  restricted  application,  as  in  Branxvell  V.  Pen- 
neck  {b),  where  it  was  held  not  to  apply  to  the  case  of  a 
party  employed  by  an  attorney  to  keep  possession  of 
seized  goods.  But  that  act  is  "  for  the  better  adjusting 
and  more  easy  recovery  of  the  wages  of  certain  servants 

(a)  January  18th,  1837.    Before  Lord  Denman  C.  J.  and  Williams  J. 
Littledale  and  Coleridge  Js.  were  absent. 
(6)  7  B.  4;  a  536. 

aiid 
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and  Bayley^,  pointed  out  that  the  statute  speaks  of  a  1S37. 
"  rate  of  wages,"  which  was  not  applicable  to  that  case.  Kitchew 
And,  even  under  that  act,  it  was  held,  in  Lowther  v.  The  g'^"]^'* 
Earl  of  Radnor  (a)  ^  that  the  words  "or  other  labourer," 
included  labourers  of  a  class  distinct  from  those  enu- 
merated before  (artificers,  handicraftsmen,  &c.),  as  a 
person  hired  for  wages  to  dig  and  stean  a  well.  Lord 
BllenborougJi^  indeed,  there  admits  that  the  statute  com- 
prehended no  servants  except  servants  in  husbandry, 
because  servants  in  husbandry  are  expressly  mentioned, 
and  no  others.  But  in  stat.  6  G.  3.  c,  25.  s.  4.  there  is 
nothing  to  suggest  such  a  limitation ;  the  words  "  or 
other  person  "  are  quite  general.  The  object  of  passing 
this  act  was  probably  to  extend  the  power  of  the 
magistrates ;  though  it  may  indeed  be  argued  that  the 
object  was  also  to  alter  the  punishment,  which  is  varied 
from  that  given  by  stat.  20  G.  2.  c.  19.  s,  2.  in  respect 
of  the  time  and  the  infliction  of  hard  labour.  A  later 
act,  4  G.  4.  c.  34.  s,  3.,  has  the  words  "  any  servant  in 
husbandry  or  any  artificer,  calico  printer,  handicrafts- 
man, miner,  collier,  keelman,  pitman,  glassman,  potter, 
labourer  or  other  person"  who  shall  contract  to  serve, 
&c.  The  extent  to  which  this  last  statute  will  apply 
has  not  been  decided.  Under  this  act  it  was  held  in 
Lancaster  v.  Greaves  {b)  that  the  relation  of  master  and 
servant  tnust  exist ;  and  in  Hardy  v.  Ryle  [c)  it  was  held 
that  contracting  to  weave  certain  pieces  of  silk  was  not 
contracting  to  serve.  .  The  question  as  to  the  class  of 
persons  comprehended  in  stat.  4  G.  4.  c,  34.  was  raised, 
but  not  decided,  in  Wiles  v.  Cooper  (d),    [He  then  ar- 


(a)  8  East,  113.  (6)  9  B.  Si;  C.  628. 

(c)  9  B.  4;  C.  603.  (d)  HA.^  E.  524. 


gued, 
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1857.      gued,  secondly,  that  the  infancy  of  the  plaintiff  did  not 
affect  the  case ;  and  he  cited  Rex  v.  Chillesford  (a),  and 

Kitchen  '  ^  ^' 

against      Gray  V.  Cooksou  (b).    On  this  point  the  Court  gave  no 

Shaw.  .  . 

decision.] 


Cresswell,  contra.  The  statutes  cited  must  be  con- 
sidered as  all  forming  one  system,  their  object  being, 
first,  to  provide  for  the  easy  recovery  of  the  wages  of 
the  persons  included  in  the  provisions,  and,  secondly, 
to  give  a  summary  remedy  to  the  masters.  Thus, 
Stat.  5  JEliz.  c,  4.  was  referred  to,  in  Branwell  v.  Pen- 
neck  (c),  as  affording  an  interpretation  of  stat.  20  G.  2. 
c.  19.  The  words  of  stat.  20  G.  2.  c.  19.  5.  1.  appear 
very  large;  yet  they  were  there  restricted  to  cases 
where  wages  could  be  assessed  under  stats.  5  Eliz,  c,  4. 
and  1  tJ.  1.  c.Q,\  and  Bayley  J.  explained  the  case 
of  Lowther  v.  The  Earl  of  Radnor  [d)  on  the  ground 
that  stat.  20  G.  2.  19.  s.l.  used  the  words  "and 
other  labourers."  And  Holroyd  J.  said  that,  unless 
the  application  of  the  statute  were  limited,  it  would 
extend  to  bankers'  or  merchants'  clerks.  It  cannot 
be  said  here  that  other  person  "  will  apply  to  any 
one  who  has  entered  into  any  contract  for  any  spe- 
cified time.  The  word  "whomsoever  "  applies  only  to 
the  party  hiring.  By  the  construction  contended  for 
on  the  other  side,  stat.  6  G.  3.  c,  25.  s.  4.  would  include 
agricultural  servants  :  but,  if  that  were  so,  the  addition, 
in  stat.  4  G.  4.  c.  34.  s.  3.,  of  "  servant  in  husbandry  " 
to  the  words  "other  person,"  which  were  in  stat.  6  G.  3. 
c.  25.  s.  4.,  would  not  have  been  made.    In  Sandiman  v. 

(a)  AB.  ^  C.  94.  {b)  ]6.East,  13. 

(c)  7  B.  ^  C.  539.  [d)  8  East,  113. 


Breach 


Sh 
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Breach  {a)  Lord  Tenterden,  commenting  on  the  words  1837. 

other  person  or  persons^  used  in  a  statute,  says  that,   

"  where  general  words  follow  particular  ones,  the  rule  against 
is  to  construe  them  as  applicable  to  persons  ejusdem 
generis."    That  rule  must  be  followed  here.    [On  the 
question  of  infancy,  he  cited  Gylhert  v.  Fletcher  (6),  Com, 
Dig,  Enfant,  (B  6.)] 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  facts,  his  Lordship  pro- 
ceeded as  follows.  A  new  trial  was  moved  for,  and  the 
rule  granted,  on  the  ground  that  to  this  class  of  ser- 
vants the  act  did  not  apply ;  and,  secondly,  supposing 
it  to  apply,  the  plaintiff's  infancy  was  said  to  prevent 
her  from  entering  into  a  contract  of  service.  We  find 
it  unnecessary  to  give  any  opinion  on  the  question  of 
infancy,  because  we  are  clearly  of  opinion,  on  the  other 
objection,  that  the  defendant  had  no  jurisdiction. 

The  Stat.  5  Eliz,  c,  4.  is  not  only  confined  to  certain 
classes  of  servants,  but  it  expressly  excludes  domestic  ser- 
vants. The  eleventh  negative  qualification  in  sect.  4.  is 
thus  worded  :  "  nor  being  lawfully  retained  in  household, 
or  in  any  office,  with  any  nobleman,  gentleman,  or  others, 
according  to  the  laws  of  this  realm."  If  any  statute  in 
pari  materia  had  been  designed  to  do  away  this  limit- 
ation, one  should  naturally  expect  that  this  would  have 
been  effected  by  plain  words.  Now  the  statute  6  G.  3. 
c,  25.,  entitled,  "  An  act  for  better  regulating  appren- 
tices, and  persons  working  under  contract,"  is  introduced 
by  no  general  preamble.  The  first  clause  applies  a 
remedy  to  the  evil  therein  recited,  the  injustice  practised 

(a)  7  JB.  8f  C,  100.  {b)  Cro.  Car.  179. 

on 
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1837.      on  several  manufacturers  of  this  kingdom  by  apprentices 
who  leave  their  service  as  soon  as  they  become  useful  in 

Kitchen 

against  it.  The  preamble  of  the  fourth  section  is  thus  worded, 
—  "  And  whereas  it  frequently  happens  that  artificers, 
calico  printers,  handicraftsmen,  miners,  colliers,  keel- 
men,  pitmen,  glassmen,  potters,  labourers,  and  others, 
who  contract  with  persons  for  certain  terms,  do  leave 
their  respective  services  before  the  terms  of  their  con- 
tracts are  fulfilled ;  to  the  great  disappointment  and  loss 
of  the  persons  with  whom  they  so  contract :  for  remedy 
whereof,  be  it  further  enacted  "  that,  "  if  any  artificer  " 
(followed  by  the  same  list  as  before),  "  or  other  person, 
shall  contract  with  any  person  whomsoever  for  any  time 
or  times  whatsoever,"  &c.  Large  as  these  words  un- 
doubtedly are,  when  we  apply  to  them  the  ordinary 
rules  for  construing  acts  of  parliament  laid  down  by 
Mr.  Dwarris  (part  ii.  vol.  ii.),  and  acted  upon  in  all 
times,  but  no  where  more  clearly  stated  than  by  Lord 
Tenterden  in  Sandiman  v.  Breach  («),  we  find  ourselves 
compelled  to  say  that  the  other  persons  are  not  all 
persons  whatever  who  enter  into  engagements  to  serve 
for  stated  periods,  but  persons  of  the  same  description 
as  those  before  enumerated  ;  and  that  the  generality  of 
the  words  must  have  been  so  restricted,  even  though 
domestic  servants  had  not  been  excepted  from  stat. 
5  Eliz.  c.  4. 

In  the  argument  many  cases  were  cited,  among 
others  Grai/  v»  Cookson  {b),  Lowther  v.  The  Earl  of 
Radnor  (c).  Hardy  v.  Ryle  (d),  properly,  because  they 
are  connected  with  the  subject-matter,  but  not  now 
requiring  particular  examination,  because  they  have  no 

(a)  7  7?.      a  100.  (b)  16  East,  13. 

(c)  8  East,  113.  (rf)  9  B.  ^  C.  603. 

bearing 
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bearing  on  this  point.    We  may  add  that  the  general  1837. 
opinion  has  been  in  conformity  with  our  present  deci-  ' 

^  ./I  Kitchen 

sion,  and  that  the  treatises  have  so  considered  it.  against 

We  conclude,  then,  that  the  defendant  has  acted 
without  jurisdiction ;  and  the  plaintiff  ought  to  have 
been  permitted  to  prove  her  case.  The  rule  for  setting 
aside  the  nonsuit  and  granting  a  new  trial  must  be 

Absolute. 


Shaw. 


MiNTER  as:ainst  Mower. 


Friday, 
May  5th, 


inventor  of  a  certain  reclining 


^ASE  for  infringing  a  patent.     The  declaration  Thespecifi 
stated  that  the  plaintiff^  before  and  at  the  time  of  patent  de- 
making  the  letters  patent,  and  of  the  committing  &c.,  ^^^"''^^ 
was  the  true  and  first 

chair ;  and  thereupon  heretofore,  to  wit  9th  November^ 
1  W.  4«.,  by  letters  patent,  dated  &c.,  under  the  great 

^  ^  manufactuiing 

seal  &c.  (profert  of  the  letters  patent),  after  reciting  of  chairs,"  and 

to  consist  in  the 

his  petition,  represented  application  of  a 

,  self-adjusting 

improvement  m  the  con-  leverage  to  the 

back  and  seat 


invention  to 
be  of  "  an 
improvement 
in  the  con- 
struction, 
making,  or 


by 


an 


that  the  plaintiff  had, 
"  that  he  had  invented 

struction,  making,  or  manufacturing  of  chairs,  which  ^f  a'chah-,' 

he  intended  to  denominate  Minter's  patent  reclining:  ^^^ereby  the 

°    weight  on  the 

chairs  ;  that  he  was  the  first  and  true  inventor  thereof,       ^^^^^  ^"^^  ^ 

counter-balance 

and  that  the  same  had  never  been  practised  by  any  to  the  pressure 

against  the 
back,  and 

whereby  a  person  sitting  in  the  chair  might,  by  pressing  against  the  back,  cause  it  to  take 
any  inclination,  and  yet  might  be  supported.  In  an  action  for  infringing  the  patent,  it  was 
pleaded  that  plaintiff' was  not  the  inventor;  and  that  the  specification  did  not  describe  the 
invention ;  and  it  was  proved  that  a  chair  had  previously  been  sold,  to  which  a  similar 
leverage  was  applied,  acting  by  the  pressure  in  the  same  way,  but  having  also  other  ma- 
chinery, which  prevented  the  inclination  of  the  back  from  being  shifted  except  when  a 
spring  was  touched  by  the  hand.  The  jury  found  that,  without  such  other  machinery,  the 
chair  previously  sold  would  have  produced  an  equilibrium  by  the  self-adjusting  leverage; 
that  the  maker  of  it  was  the  inventor  of  the  machine,  and  found  out  the  principle,  but 
not  the  practical  purpose  to  which  it  was  now  applied;  and  that  the  plaintiff  had  discovered- 
such  purpose. 

The  Court  ordered  a  nonsuit. 


Other 
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1837.  other  person  or  persons  whomsoever  to  his  knowledge 
j^^^^^^  or  belief;"  and  that  he  had  prayed  for  letters  patent  for 
against      fourteen  years,  &c. ;  the  Kine:  did  therefore  &c.  (grant 

Mower.  ...  .  f 

of  the  privilege  in  the  usual  terms) :  provided  that,  if  the 
plaintiff  should  not  particularly  describe  and  ascertain 
the  nature  of  the  invention,  and  in  what  manner  the 
same  was  to  be  performed,  by  an  instrument  in  writing 
under  his  hand  and  seal,  and  cause  the  same  to  be 
enrolled  in  Chancery  within  two  calendar  months  &c., 
the  patent  should  be  void.  Averment,  that  the  plaintiff' 
did,  within  the  two  months,  to  wit  &c.,  by  a  certain 
instrument  &c.,  enrolled  &c.,  particularly  describe  &c. 
Breach,  that  defendant,  after  the  making  the  letters 
patent,  and  within  the  term  &c.,  without  licence  &c., 
used  the  invention  of  the  plaintiff",  by  making,  con- 
structing, vending,  and  exposing  to  sale  divers,  to  wit 
100,  chairs  in  imitation  of  the  plaintiff^'s  said  invention, 
100  other  chairs  in  and  to  which  the  said  invention 
was  applied  by  the  defendant  in  a  different  part  of 
such  chairs  than  in  that  part  to  which  the  plaintiff"  was 
used  and.  accustomed  to  put  the  same  in  the  chairs 
made  by  him  under  the  patent,  and  100  other  chairs 
with  certain  small  and  trifling  variations  and  alter- 
ations from  the  said  invention  of  the  plaintiff",  and 
which  were  intended  by  the  defendant  to  imitate  and 
resemble,  and  did  imitate  &c.,  the  said  invention  of  the 
plaintiff",  in  violation  &c. 
Pleas.    1.  Not  guilty. 

2.  That  the  plaintiff*  was  not  the  first  and  true  in- 
ventor of  the  said  supposed  invention  or  improvement 
mentioned  in  the  letters  patent  and  declaration,  and 
that,  at  the  time  of  granting  the  letters  patent,  such 
supposed  invention  or  improvement  was  not  a  new 

invention 
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invention  or  improvement  as  to  the  public  knowledge,  1837. 
use,  or  exercise  thereof,  &c. :  conclusion  to  the  country. 

MiNTER, 

Issue  thereon.  against 

mi  •  1   •  •  •  11  Mower. 

3,  That  the  said  instrument  or  writing  under  the 
plaintiff's  hand  and  seal,  in  the  declaration  mentioned, 
was  and  is  as  follows,  &c.  The  plea  then  set  out  a 
specification,  the  material  part  of  which  was  in  these 
words.  "  I,  the  said  George  Minter,  do  hereby  declare 
that  the  nature  of  my  said  invention,  and  the  manner  in 
which  the  same  is  to  be  performed,  are  particularly  de- 
scribed and  ascertained  by  the  following  description 
thereof,  reference  being  had  to  the  drawing  hereunto 
annexed,  and  to  the  figures  and  letters  marked  thereon ; 
(that  is  to  say)  my  invention  of  an  improvement  in  the 
construction,  making,  or  manufacturing  of  chairs  con- 
sists in  the  application  of  a  self-adjusting  leverage  to 
the  back  and  seat  of  a  chair,  whereby  the  weight  on  the 
seat  acts  as  a  counterbalance  to  the  pressure  against  the 
back  of  such  chair,  and  whereby  a  person  sitting  or  re- 
clining in  such  chair  may,  by  pressing  against  the  back, 
cause  it  to  take  any  inclination,  and  yet,  at  the  same 
time,  the  back  of  such  chair  shall,  in  whatever  position 
it  is  placed,  offer  sufficient  resistance,  and  give  proper 
support  to  the  person  so  sitting  or  reclining."  The 
specification  then  described  the  drawings  annexed  ; 
and,  after  some  details  not  necessary  to  be  stated  here, 
proceeded  as  follows :  — "  ^  g  are  two  iron  plates, 
affixed  by  screws  to  the  side  framing  of  the  back  of  the 
chair ;  and  it  is  the  application  of  these  plates^  g  §9 
hy  "which  the  object  of  my  invention  is  obtained"  "  Having 
described  the  various  parts  of  a  chair  constructed  accord- 
ing to  my  invention^  I  will  now  describe  the  manner  of 
using  the  sam.e,"  —  "  In  sitting  or  reclining  in  a  chair 

constructed 
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1837.      constructed  in  the  manner  above  described,  a  person 
may  have  the  back  at  any  inclination ;  for  instance,  if 

MiNTER 

against      he  dcsire  that  the  inclination  should  be  greater  than 

Mower. 

that  shewn  in  the  drawing,  all  that  mil  he  necessary  mil 
he  to  press  against  the  hack  a  of  the  chair,  when  the 
upper  part,  or  that  part  which  is  above  the  point  of 
suspension,  f  will  be  forced  backwards,  whilst  the 
lower  part,  that  is  the  part  which  is  below  the  point  of 
suspension,  will  be  raised  inwards,  and  become  a  sup- 
port for  the  loins  of  the  person  sitting  or  reclining  in 
the  chair ;  and,  by  this  action,  the  parts  h  h  pass  along 
the  curved  ends  i  i  of  the  side  framing  of  the  seat  Z>, 
which  is  thereby  raised,  by  which  means  the  weight  on 
the  seat,  by  pressing  on  the  parts  h  h,  supports  the  back 
a  of  the  chair  in  any  position.  And  it  will  be  evident 
that,  by  the  passing  or  advancing  of  the  parts  h  h  along 
the  curved  ends  i  i,  they  will  approach  the  weight  on 
the  seat  h,  and  thereby  shorten  the  leverage,  and  con- 
sequently lessen  the  action  of  such  weight,  whereby  the 
back  a  may  continue  to  be  pressed  into  a  greater  in- 
clination by  a  decreasing  effort  or  exertion  of  the  per- 
son sitting  or  reclining  in  such  chair ;  and  thus  will  the 
leverage,  by  which  the  weight  on  the  seat  h  acts  on  the 
back  a  of  the  chair,  be  continually  adjusted  by  the 
advancing  or  receding  of  the  parts  h  h,  on  which  the 
seat  h  rests ;  and,  by  the  seat  h  so  resting  and  pressing 
on  those  parts  h  h,  the  back  will  aWays  be  supported, 
and  will  offer  sufficient  resistance,  and  give  proper  sup- 
port to  the  person  sitting  or  reclining  in  such  chair.  If 
it  be  desired  to  bring  the  back  a  into  a  lesser  incli- 
nation than  that  at  which  it  may  at  any  time  be  placed, 
it  will  only  be  necessary  for  the  person  sitting  or  reclining 
in  such  chair  to  relieve  the  pressure  from  the  bach  of  the 

chair. 
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chair^  and  thus  bring  the  ^weight  on  the  seat  to  act  ^without 
any  counteracting  pressure  o?i  the  back,  which  will  cause 
the  parts  h  h  to  recede  back  on  the  curved  ends  i  i,  and 
thus  bring  the  back  a  into  a  lesser  inclination.  Having 
now  described  the  various  parts  represented  in  the 
drawing,  and  the  manner  of  their  action,  I  would  have  it 
understood  that  Hay  no  claim  to  the  separate  parts  of  a 
chair  which  are  already  known  and  in  use,  neither  do  I 
confine  myself  to  making  them  in  the  precise  shapes  or 
forms  represented.  But  what  I  claim  as  my  invention 
is  the  application  of  a  self  adjusting  leverage  to  the  bach 
and  seat  of  a  chair,  mohereby  the  *meight  on  the  seat  acts  as 
a  counterbalance  to  the  pressure  against  the  back  of  such 
chair,  as  above  .described,^''  The  plea  then  set  forth  the 
drawing ;  and  averred  that  the  plaintiff  did  not,  within 
two  calendar  months  &c.,  enrol  &c.,  any  instrument  &c., 
except  the  said  instrument  &c. :  and  that  the  said  instru- 
ment &c.,  did  not  particularly  describe  and  ascertain  the 
nature  of  the  said  supposed  invention  or  improvement 
&c.,  and  in  what  manner  the  same  was  to  be  performed : 
verification.  Replication,  that  the  said  instrument  &c., 
did  particularly  describe  &c. :  conclusion  to  the  country. 
Issue  thereon. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  London 
sittings  after  Trinity  term,  1835,  the  letters  patent  and 
the  specification  were  put  in,  and  appeared  to  be  as 
above  set  out.  It  also  appeared  that  the  chair  manu- 
factured and  sold  by  the  plaintiff  corresponded  with 
the  description  in  the  patent.  It  was  then  proved  that 
the  defendant  had  manufactured  and  sold  chairs,  called 
*i!oedge  chairs,  acting  by  a  leverage,  which  adjusted  the 
positions  of  the  back  and  seat  according  to  the  pressure 
communicated  by  the  person  sitting,  essentially  on  the 

Vol.  VL  3  D  same 


1837. 

MiNTER, 

against 

MOWEE. 


JMOWER. 
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1837.      same  principle  as  that  of  the  plaintifJj  with  this  only 
difference,  that  the  front  part  of  the  seat  of  the  plain- 

MlNTER  ^  ^ 

against      tiff's  chair  was  elevated  when  the  back  of  the  chair  was 
thrown  back,  whereas  the  seat  of  the  defendant's  chair, 
when  the  back  of  it  was  thrown  back,  was  propelled 
forward  and  raised  so  as  to  be  always  in  a  horizontal 
plane.   The  defendant  proved  that,  in  1 829,  one  Browne^ 
who  was  then  his  journeyman,  had  invented  a  chair 
which  acted  on  the  same  principle  of  a  leverage  ad- 
justing the  positions  of  the  back  and  seat  according  to 
the  pressure  communicated  by  the  party  sitting,  but 
that  it  had  also  an  additional  machinery  consisting  of  a 
sliding  pad  on  the  arm,  a  spring,  and  a  rack,  the  effect 
of  which  was  that  the  back  and  seat  were  retained  in 
any  position  they  had  assumed,  and  that,  in  order  to 
change  the  position,  it  was  necessary  to  suspend  the 
check  for  the  time,  which  the  person  sitting  effected  by 
his  hands,  through  the  machinery  of  the  pad,  rack,  and 
spring.     The  essential   difference   between  Browne's 
chair  and  the  plaintiff's  was,  therefore,  that  in  the 
former  the  position  could  not  be  changed  until  the 
person  sitting  applied  his  hands  to  the  machinery,  but 
that  in  the  latter  the  position  was  changed  of  itself  at 
every  variation  of  the  pressure  of  the  person  on  the 
back  and  seat.    Whether  the  difference  made  one  or 
the  other  chair  preferable  was  a  point  on  which  the 
witnesses  did  not  agree.    The  defendant  proved  that  he 
had  sold  Browne's  chair  before  the  plaintiff  took  out  his 
patent.    The  jury,  in  answer  to  questions  put  to  them  by 
the  Lord  Chief  Justice,  found  that  Browne's  chair,  ex- 
cept for  the  additional  machinery,  would  have  operated 
to  produce  an  equilibrium  by  a  self-adjusting  leverage; 
that  Browne  was  the  inventor  of  the  machine,  and  found 

out 
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out  the  principle,  but  not  the  practical  purpose  to  which 
it  is  now  applied ;  and  that  the  plaintiff  made  that  dis- 
covery. His  Lordship  then  directed  the  verdict  to  be 
entered  for  the  plaintifi^  giving  leave  to  the  defendant 
to  move  for  a  nonsuit.  In  Michaelmas  term,  1835, 
Talfourd  Serjt  obtained  a  rule  accordingly. 

Sir  J,  Camphell^  Attorney-General,  Sir  F.  PoUoch^ 
and  Evans,  shewed  cause  in  Hilary  term  last  [a).  The 
validity  of  the  patent  itself  has  been  established  in  Minter 
V.  Wells  {h).  There  Lord  LyndJmrst  said  (c),  "  Every  in- 
vention of  a  machine  necessarily  includes  the  application 
of  some  principle,  and,  in  this  instance,  the  application  of 
the  principle  of  a  lever  to  th^  back  and  seat  of  a  chair  is 
the  machine,  the  invention  of  which  is  claimed  by  the 
plaintiff.  He  has  not  summed  up  the  extent  of  his 
invention,  so  as  to  include  in  it  the  principle  of  the  lever, 
but  merely  the  invention  of  applying  it  in  the  manner  spe- 
cified. The  claim  is  not  leverage  only,  but  self-adjusting- 
leverage  ;  nor  that  only,  but  the  application  of  it  in  the 
manner  described."  Now  the  answer  given  in  the  present 
case  is,  that  Browne  had  invented  a  chair,  on  a  different 
construction,  the  working  of  which  depended  on  the 
same  principle.  But  that  answer  is  met  by  the  judgment 
of  Lord  Lyndhurst ;  for  the  application  of  the  principle 
is  all  that  the  plaintiff  claims,  and  that  is  new.  It  will 
be  contended  that  the  specification  goes  too  far,  for  that 
the  plaintiff  has  simply  improved  Browne*s  chair,  without 
introducing  any  fresh  machinery  or  principle.  But  the 
invention  is  entitled  an  improvement  in  the  construction, 

(a)  January  19th,  1837.  Before  Lord  Dennian  C.  J.,  Patteson  and 
Williams  Js. 

(b)  1  C.  M.  ^  R.  505.    S.  a  5  Ti/rwh.  163.        (c)  5  Tp'wh.  163. 

3  D  2  making 
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1837.  making,  or  manufacturing  of  chairs;  and  the  essential 
j^^^^^^  part  of  the  improvement  appears  from  the  specification 
against      to  be  that  the  chair  acts  by  the  mere  shifting  of  the  di- 

MOWER.  .  *^  ° 

rection  of  the  pressure  produced  by  the  weight  of  a  per- 
son sitting.  That  is  peculiar  to  the  plaintiff's  chair ;  for 
in  Browne's  chair  it  was  necessary  to  adjust  the  ma- 
chinery by  the  hand  for  every  change  required.  The 
claim  is  limited  to  the  precise  mode  of  action.  The 
jury  found  that  Bromie  had  invented  the  principle  of  the 
self-adjusting  leverage,  but  did  not  know  how  to  apply 
it :  the  plaintiff  has  invented  an  application,  and  claims 
for  that  only.  In  Jones  v.  Pearce  (a)  Patteson  J.  laid  it 
down  that  a  patentee  was  not  the  less  the  inventor 
because  another  had  previously  discovered  the  principle, 
but  had  not  rendered  it  public,  and  had  failed  to  make  it 
answer.  So  in  Dollond's  Case  {b)  it  was  held  that  a 
patent  was  not  avoided  by  the  discovery  having  been 
previously  made,  but  not  published.  If  it  be  said  that 
no  more  has  been  done  by  the  plaintiff  than  to  take 
away  the  pad,  spring,  and  rack,  from  Browne's  chair, 
the  answer  is  that,  if,  by  so  doing,  he  has  first  discovered 
an  useful  application  of  the  principle,  he  has  invented 
an  improvement. 


Talfourd  Serjt.,  and  Godson^  contra.  The  seats  of 
the  plaintiff's  chair,  and  of  that  which  the  defendant  is 
charged  with  selling,  have  different  movements.  If  this 
variance  be  material,  there  is  no  infringement :  if  not,  the 
infringement  must  consist  in  using  what  is  called  the  self- 
adjustment  of  the  leverage ;  and,  in  that  case,  that  which 

[a)  First  Supplement  to  Godson  on  Patents,  p.  10. 

(6)  Cited  by  Butter  J.  in  Boulton  v.  Bully  2  H,  Bl.  487. 
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the  plaintiff  claims  was  known  before,  and  published;  1837. 
for  Brawneh  chair  was  actually  sold.  If  this  action  can  — - 
be  supported,  Browne  could  not  sell  his  own  chair ;  for  against 
it  would  be  no  defence  for  him  that  he  had  added 
the  machinery  by  which  the  movement  is  stopped.  In 
Mintery.  Wells  (a)  luord  Li/ndhurst  said,  "Any  machine 
applying  a  self-adjusting  lever  to  the  back  and  seat  of  a 
chair,  by  which  the  effect  of  one  counterbalancing  the 
other  is  produced,  would  be  an  infringement  of  this 
patent:  for  [the  claim  is  for  a  self-adjusting  lever,  as 
applied  to  the  back  and  seat  of  a  chair,  in  whatever 
shape  or  form  it  may  be  made."  In  Browne^s  chair  two 
principles  are  applied;  that  of  self-adjustment  by 
leverage,  and  that  of  checking  the  movement  at  will :  the 
plaintiff  has  taken  one  of  these  without  the  other ;  but 
he  cannot  be  therefore  said  to  have  invented  the  one 
which  he  has  taken  (5).  It  is  said  that  the  plaintiff  claims 
only  an  improvement :  but  what  he  claims  is  an  improve- 
ment in  the  manufacture  of  chairs  by  the  application  of  a 
self-adjusting  leverage ;  and  that  improvement  was  made 
before.  In  Dollond's  Case  (c)  there  had  been  no  pub- 
lication at  all  by  the  earlier  inventor ;  in  Jones  v.  Pearce{d) 
the  previous  attempts  had  failed,  and  the  articles  pro- 
duced had  been  thrown  aside :  here  there  has  been  an 
actual  sale.  In  Lewis  v.  Davis  [e)  a  fresh  combination 
of  two  known  principles  was  held  to  be  a  novelty ;  but 
here  no  such  combination  is  made. 

Cur,  adv.  vult, 

(a)  5  Tyrwh.  1 65. 

(6)  See  Hare  v.  Harford,  Godson  on  Patents,  61.  note  (k). 

(c)  Cited  by  BuUer  J.  in  Boulton  v.  Bull,  2  H.  Bl.  487. 

(d)  First  Supplement  to  Godson  on  Patents,  p.  10. 

(e)  3  C.     P.  502. 
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1837.         Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

MiNTER 

againsi         An  action  between  the  same  parties  has  already  been 

M0W£A. 

decided  by  the  Court  of  Exchequer,  in  which  the  pa- 
tent claimed  by  the  plaintiff  was  deemed  good  and 
valid.  But,  on  the  trial  in  this  Court,  an  entirely  new 
fact  was  given  in  evidence  and  affirmed  by  the  verdict 
of  the  jury  ;  namely,  that  a  chair  very  closely  resembling 
that  made  by  the  plaintiff's  patent  had  been  made  and 
sold  before  that  patent  was  taken  out.  The  words  of 
the  jury  were  these :  We  are  of  opinion  that  Brown 
was  the  inventor  of  the  machine,  and  found  out  the 
principle,  but  not  the  practical  purpose  to  which  it  is 
now  applied.  We  think  that  Minter"  (the  plaintiff) 
made  that  discovery." 

This  statement  might  not  be  fatal  to  the  plaintiff^s 
title,  if  his  invention  were  truly  set  forth  in  the  spe- 
cification; but,  the  material  issue  in  this  cause  being 
simply  whether  the  plaintiff  did  thereby  particularly 
describe  and  ascertain  the  nature  of  the  said  invention, 
we  find  it  needful  to  examine  the  terms  of  it. 

Now  the  patent  is  taken  out  for  an  improvement  in 
the  construction,  making,  or  manufacturing  of  chairs : " 
the  method  of  making  the  machine,  and  the  way  in 
which  it  acts,  are  then  fully  described,  without  any 
mention  of  any  of  the  means  employed  in  Browne's 
chair.  The  specification  thus  concludes,  "What  I 
claim  as  my  invention  is  the  application  of  a  self-ad- 
justing leverage  to  the  back  and  seat  of  a  chair,  whereby 
the  weight  on  the  seat  acts  as  a  counterbalance  to  the 
pressure  against  the  back  of  such  chair,  as  above 
described.'^  Now  it  was  perfectly  clear,  upon  the  evi- 
dence, that  this  description  applies  to  Browne's  chair, 

though 
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chinery.  The  specification  therefore  claimed  more  j^jj^^^.,^ 
than  the  plaintiff  had  invented,  and  would  have  actually  against 
precluded  Mr.  Browne  from  continuing  to  make  the 
same  chair  that  he  had  made  before  the  patentee's 
discovery.  We  are  far  from  thinking  that  the  patentee 
might  not  have  established  his  tide  by  shewing  that  a 
part  of  Browne's  chair  could  have  effected  that  for 
which  the  whole  was  designed.  But  his  claim  is  not 
for  an  improvement  upon  Browne's  leverage,  but  for  a 
leverage  so  described  that  the  description  compre- 
hended Browne's.  We  are  therefore  of  opinion  that 
the  patent  cannot  be  sustained :  and  a  nonsuit  must  be 
entered. 

Rule  absolute. 


Tyson  against  Smith.  Friday, 

May  5th. 

nnRESPASS  for  breaking  and  entering  plaintiff's  In  trespass,  for 
close,  and,  with  feet  in  walking,  and  with  horses,  entering  piafn- 
Scc,  and  with  the  wheels  of  carts  &c.,  treading  down,  er^cdngTt^^^^^^ 
&c.,  the  grass  and  herbage  Sec,  and  for  putting,  placing,  ^nd  table?^^' 
and  erecting:  stalls,  posts,  booths,  and  tables  in  and  ^^^^^^  defend- 

»  J    r       J  '  ant  justified 

upon  the  said  close,  and  keeping  and  continuing  them  under  a  custom 

that,  at  fairs 

&C.,  without  the  leave  &C.  holden  at  cer- 

rni  •   1      1  111*  1  .         r.         ^^^^  times  of 

1  hird  plea,  as  to  the  breakmg  and  entermg  &c.,  the  year,  on 
and  with  feet  &c.,  and  as  to  the  putting,  placing,  and  thrcommons 
erecting  &c.,  and  keeping  and  continuing  &c.,  that,  manoT^tobe^ 

named  by  the 

lord  of  the  manor  (the  locus  in  quo  being  parcel  of  such  commons  and  waste,  and  named 
by  the  lord),  every  liege  subject  exercising  the  trade  of  a  victualler  might  enter  at  the  tiir.fi 
of  the  fairs,  and  erect  a  booth,  &c.,  and  continue  the  same  for  a  reasonable  time  after  the 
fairs,  for  the  more  conveniently  carrying  on  his  calling,  paying  2d.  to  the  lord  : 
Held,  that  the  custom  was  reasonable,  and  the  plea  good. 

3  D  4  from 
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Tyson 
against 
Smith. 


from  time  whereof  &c.,  on  certain  days  in  each  and 
every  year  (to  wit  on  Monday  next  after  the  feast  day 
of  Pentecost  in  each  and  every  year,  and  afterwards  on 
each  alternate  Monday  in  each  and  every  year,  until  the 
feast  of  All  Souls),  fairs,  for  the  buying  and  seUing  of  all 
kinds  of  goods,  wares,  and  merchandises,  have  been, 
and  of  right  ought  to  have  been,  and  still  of  right  ought 
to  be,  holden  on  the  commons  and  waste  grounds  of  the 
manor,  lordship,  or  forest  of  Westward,  in  the  county 
of  Cumberland,  that  is  to  say,  on  some  part  thereof 
appointed  for  that  purpose,  from  time  to  time,  by  the 
lord  of  the  said  manor,  lordship,  or  forest,  for  the  time 
being.  And  that,  from  time  whereof  &c.,  there  hath 
been,  and  still  of  right  ought  to  have  been,  and  still  of 
right  ought  to  be,  an  ancient  and  laudable  custom  within 
the  said  manor,  lordship,  or  forest,  that  is  to  say,  that 
every  liege  subject  of  this  realm  exercising  the  trade  or 
calling  of  a  victualler,  at  a  reasonable  time  before  the 
Monday  next  after  the  feast  day  of  Pentecost,  in  each 
and  every  year,  hath,  during  all  the  time  aforesaid,  been 
used  and  accustomed  to  enter,  and  of  right  ought  to 
have  entered,  and  still  of  right  ought  to  enter,  into  and 
upon  that  part  of  the  said  commons  or  waste  grounds  of 
the  said  manor,  lordship,  or  forest,  from  time  to  time 
appointed  for  holding  the  said  fairs  by  the  lord  of  the 
said  manor,  lordship,  or  forest,  for  the  time  being ;  and, 
for  the  more  conveniently  carrying  on  his  said  trade  or 
calling,  to  erect  a  booth  and  stall,  and  to  put  and  place 
posts  and  tables  there,  and  to  keep  and  continue  the 
said  booth,  stall,  posts,  and  tables  so  erected  &c.,  from 
thenceforth  until  a  reasonable  time  after  the  last  of  the 
said  fairs  so  as  aforesaid  holden  in  each  and  every  year, 
yielding  and  paying  therefore  to  the  lord  of  the  said 

manor) 
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manor,  lordship,  or  forest,  for  the  time  being,  the  sum  1837. 
of  2d,  when  the  same  should  be  lawfully  demanded. 
Averment,  that  the  close  in  which  &c.,  at  the  several  against 

Smith. 

times  when  &c.,  was  parcel  of  the  said  commons  or 
w^aste  grounds ;  and,  before  the  first  of  the  said  several 
times  when  &c.,  had  been  appointed  by  the  Right 
Honourable  George  O'Brien,  Earl  of  Egremont,  the 
lord  of  the  said  manor,  lordship,  or  forest,  for  the  time 
being,  as  the  place  for  holding  the  said  fairs,  to  wit  in 
&c. :  and  the  plaintiff,  at  the  said  several  times  when 
&c.,  held  and  occupied  the  said  close  in  which  &c.,  as 
tenant  thereof  to  the  said  earl,  to  wit  in  &c.  Wherefore 
defendant,  being  a  liege  subject  of  this  realm,  and 
exercising  the  trade  or  calling  of  a  victualler,-  for  the 
purpose  of  erecting  a  booth  &c.  (justification  under  the 
custom).  The  replication  traversed  the  custom;  and 
issue  was  joined  on  the  traverse.  There  were  several 
other  issues  of  fact.  On  the  trial  before  Lord  Abinger 
C.  B.,  at  the  Cumberland  Summer  assizes,  1835,  a  ver- 
dict was  found  for  the  defendant  upon  the  first-men- 
tioned issue,  and  for  the  plaintiff  on  all  the  others.  In 
Michaelmas  term,  1835,  BlacJcburne  obtained  a  rule  to 
shew  cause  why  judgment  should  not  be  entered  for 
the  plaintiff,  non  obstante  veredicto.  In  Hilary  term 
last  (a), 

Cress*well  and  Wightman  shewed  cause.  The  custom 
will  be  upheld  unless  the  plaintiff  shews  it  to  be  unrea- 
sonable. It  is  said  by  Lord  CoJce  in  Hioc  v.  Gardiner  (b) 
that,  if  no  reason  can  be  given  for  the  beginning  of  a 

(a)  Janwan/ 26th,  1837.    Before  Lord  Denman  C.  J.,  Williams  axid 
Coleridge  Js. 

{b)  2Bulstr.  196, 

custom, 


Smith. 
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1837.  custom,  it  does  not  follow  that  it  is  for  this  cause  unrea- 
sonable,  and  against  reason  in  the  beginning  of  it,  for 

Ttson 

against  that  for  some  things  no  reason  can  be  given ;  which  is 
cited  by  Wilies  C.  J.  in  Drake  v.  WiglesisoortJi  («).  So  in 
CocJcsedge  v.  Fanslia^w  {h)  Lord  Mansfield  said,  "  the  rule 
of  law  is,  that  wherever  there  is  an  immemorial  custom, 
the  Court  must  presume  every  thmgpossible,  which  could 
give  it  a  legal  origin."  At  the  trial,  the  plaintiff  relied 
upon  The  Mayor  Sfc,  of  Northampton  v.  Wa7'd  (c).  But 
there  the  only  question  raised  was,  whether  the  mere 
fact  of  the  existence  of  a  public  market  justified  the 
erection  of  a  stall ;  a  custom  was  indeed  pleaded,  but 
traversed,  and  negatived  by  the  jury,  as  appears  by  the 
report  in  Wilson :  here  is  a  special  custom  alleged, 
traversed,  and  found.  There  is  nothing  unreasonable  in 
such  a  custom.  The  Mayor  S^c.  of  Norwich  v.  Swann  [d) 
was  a  decision  on  the  general  right  at  a  market,  inde- 
pendently of  custom,  and  therefore  goes  no  farther 
than  The  Mayor  Sfc,  of  Northampton  v.  Ward  (c).  The 
general  principle  is,  that  the  soil  may  not  be  broken 
without  compensation  to  the  owner :  here  is  a  compens- 
ation, and  no  reason  or  authority  can  be  shewn  against 
the  amount  being  fixed  by  custom.  As  to  the  smallness 
of  the  sum,  the  compensation  may  have  been  ample 
when  the  custom  began  (e),  [Coleridge  J.  You  pay  26?. 
only,  whatever  quantity  of  ground  you  occupy.]  The 
^d,  is  for  the  erections  only:  the  liberty  of  attendance 
on  the  market  requires  no  payment.  In  Rex  v.  Bur- 
dett  (^)  the  decision  was,  that  it  is  extortion  in  the 

(a)  Wilies,  656,  (b)  iJDoug.  132. 

(c)  2  Sir.  1238.    S.  C.  1  mis,  107.  {d)  2  W.  Bl,  1116. 

(e)  See  Wright  v.  JBruister,  4  B.  ^  Ad,  116. 
{g)  1  Ld,  Baym.  148. 

owner 
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owner  of  the  soil  of  a  market,  to  set  up  stalls  so  as  to  1837. 
leave  no  room  for  the  market  people  to  stand  and  sell, 

Tysoit 

and  thus  oblige  them  to  pay  stallage  for  the  use  of  the  against 
stalls  :  otherwise,  if,  having  room  enough  for  themselves, 
they  voluntarily  hire  them.  It  will  be  contended  that, 
although  as  between  the  owner  and  the  person  erecting 
the  stall  the  custom  may  not  be  objectionable,  yet  that, 
as  victuallers  might  come  in  such  numbers  as  to  exclude 
other  market  people  by  means  of  their  stalls,  the  public 
are  prejudiced  by  the  custom.  It  is,  however,  no  ob- 
jection that  a  right  is  laid  in  all  liege  subjects  to  use  a 
road,  harbour,  &c.,  although  so  many  might  come  as  to 
obstruct  the  road.  Scarcely  any  custom  could  exist,  if  it 
was  a  fatal  objection  that  all  the  parties  entitled  could 
not  conveniently  use  their  rights  at  the  same  time.  The 
same  may  be  said  of  a  custom  for  all  inhabitants  of  a 
vill  to  dance  in  a  particular  place,  Abbott  v.  Weekly  {a) ; 
for  the  men  of  Kent  to  go  on  land  adjoining  the  sea 
shore  to  fish  in  the  sea,  Bro.  Abr,  Cusiomes^  46  (b) ;  for 
drying  nets  on  the  soil  of  another,  7  Vin,  Abr,  183. 
Customs^  (F)  pi.  2.  So,  even  of  the  right  to  take  cattle 
to  a  fair  to  sell,  &c.  Reasonable  use  will  be  intended. 
Further,  this  is  an  easement,  not  a  profit  a  prendre :  and 
therefore  it  is  no  objection  that  the  use  is  not  limited  to 
a  given  number ;  Manning  v.  Wasdale  (c), 

Blackburne,  Armstrong,  and  TV»  H,  Watson^  contra. 
First,  if  this  custom  be  good,  every  person  might  for- 
merly have  set  up  a  stall,  so  that  the  fair  (which  the 
law  considers  to  be  of  public  advantage,  2  Inst.  219, 

(a)  1  Lev.  176. 

(^>)  Citing  Yearb.  Mich.  8  Ed.  4.  18  b.  pi.  30.    See  Bhmdell  v .  CaX- 
terall,  5  S.  4;  Aid.  268. 
^     {c)  5  A.  ^  E.I  58. 

220.) 
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1837.      220.)  could  have  been  used  for  no  other  purpose  ; 

for,  before  the  statutory  regulations,  any  one  might  be 

against  a  victualler.  It  is  true  that  in  The  Mayor  S^c.  of 
Smiih, 

Northampton  v.  Ward  {a)  the  custom  was  not  shewn 
to  exist :  but  an  argument  was  grounded  on  the  incon- 
veniences to  which  the  right  claimed  would  lead,  and 
this  is  as  applicable  to  a  custom  as  to  a  general  right. 
Piccage  and  stallage  are  merely  between  the  owner  and 
the  party  using  the  soil,  and  confer  no  right  against 
the  public :  here  it  is  attempted  to  give  them  an  effect 
as  customs.    The  fair  may  be  removed  to  any  place 
within  the  ambit  of  the  manor  {b) ;  can  it  be  said  that, 
wherever  it  is  held  within  that  ambit,  the  soil  may  be 
broken  on  paying  2d,  to  the  owner  ?   According  to  Rex 
V.  Burdett  (c\  the  owner  is  indictable  for  extortion  if  the 
stalls,  for  which  he  takes  the  stallage,  exclude  the  public  ; 
so  that,  if  this  custom  be  good,  he  will  be  indictable  for 
what  he  cannot  prevent.    The  custom  to  dance  in  the 
soil  of  another  has  not  been  upheld  for  any  but  a  limited 
number,  as  inhabitants  of  a  vill ;  so  of  the  other  customs 
suggested.    The  cases  where  there  is  no  limit  are  cases 
of  general  law,  not  custom,  as  the  right  of  subjects  to 
frequent  a  port:  these  rights  are  essentially  different; 
and  if  the  general  right  be  pleaded  as  a  custom  it  is  de- 
murrable ;  Bro.  Abr,  Customes,  59.    A  custom  for  all 
persons,  for  the  time  being,  being  in  a  parish,  to  do  an 
act,  is  bad  ;  Fitch  v.  Raivling  {d),  A  prescription  is  to  be 
alleged  in  persons  ;  but  a  custom  must  always  be  alleged 
in  the  land ;  Gateward's  Case  (e) :  a  reason  of  which 
is  that  a  right  by  custom  is  not  releasable,  note  (3)  to 

(a)  2  Str.  1238. ;  S,  C.  I  Wils.  107. 

{b)  See  Bex  v.  Cotterill,  1  JB.  ^  Aid.  67.    Curw^n  v.  Salkeld,  3  Easty 

538.  Dc  Rutzen  v.  Lloyd,  5  A.  ^  E.  456, 

(c)  1  Ld.  llaym.  148.         (cZ)  2  H,  Bl.  393.  (^)  6  Bep.  60  b. 

Mellor 
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Mellor  V.  Spateman  (a).    It  is  argued  that  a  reasonable  1837. 
use  will  be  intended ;  but  a  prescription  for  a  right  of 
common  appurtenant,  sans  nombre,  not  limiting  to  against 

Smith. 

cattle  levant  and  couchant,  is  bad  on  general  demurrer : 
note  (4)  to  Earl  of  Manchester  v.  Vale  {b\  Potter  v. 
North  (c).  A  plea  of  approvement  under  the  statute  of 
Merton,  20  11,3,  c.  4.,  not  alleging  that  pasture  v^^as  left 
for  commoners,  would  be  bad  after  verdict.  A  custom 
for  the  lord  to  grant  leases  of  the  waste  of  the  manor 
without  restriction  is  bad :  Badger  v.  Ford  (d). 

Cur,  adv,  mil. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  nature  of  the  motion,  and 
the  plea,  his  Lordship  proceeded  as  follows. 

The  plaintiff's  arguments,  to  shew  that  this  custom 
was  bad  in  law,  resolved  themselves  into  the  objection 
that  it  was  too  large  and  indefinite,  as  admitting  all 
victuallers,  an  undefined  body,  who  might  cover  the 
whole  land  in  question,  to  the  exclusion  of  the  plaintiff 
himself  and  all  others  wishing  to  attend  the  fair,  during 
a  considerable  time  of  the  year. 

But,  in  the  absence  of  all  authority,  we  are  of  opinion 
that  the  custom  is  good.  The  description  of  a  victualler 
is  sufficiently  definite;  and  the  attendance  of  that  class 
of  persons  at  a  fair  is  convenient,  or  rather  necessary, 
for  the  refreshment  of  those  resorting  to  it.  The  ex- 
clusion of  the  owner  from  his  own  soil  may  certainly  be 
lawful,  by  virtue  of  a  reasonable  custom ;  and  the  ex- 
clusion for  the  whole  period  may  be  necessary,  to  induce 
the  victualler  to  bring  his  booth  to  a  spot  possibly  so 

(a)  1  Wms.  Saund.  341.  {h)  1  Wms.  Saund.  28  a. 

(c)  1  Saund,  352.  {d)  3  B,  ^  Aid.  153. 

distant 
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1837.  distant  that  frequent  removals  and  re-erections  might 
"^7^  possibly  reduce  his  profits  to  nothing.  And  the  appre- 
against  hension  that  the  resort  of  victuallers  may  be  so  numerous 
as  to  interfere  with  all  others  vi^ho  may  have  business  to 
transact  at  the  fair  appears  to  us  altogether  unreason* 
able  and  extravagant.  If  it  could  prevail,  it  must 
indeed  extinguish  the  fair  itself,  to  which  all  traders  of 
every  class  may  resort  for  the  purpose  of  vending  their 
wares,  while  their  regard  to  their  own  interest  must 
limit  their  actual  attendance  to  such  a  number  as 
appears  likely  to  have  a  fair  chance  of  trading  success- 
fully. 

Rule  discharged. 


Friday, 
May  Sth. 


MouNSEY  against  Dawson  and  Another. 


To  a  declar- 
ation, in  case, 
for  distraining 
plaintiff  's  cat- 
tle on  a  farm 
for  rent,  due  to 
D.  for  the 
farm,  selling 
them  after  a 
replevin  was 
granted  by  the 


^ASE.  The  fourth  count  of  the  declaration  charged 
that  the  defendants  seized  and  distrained  certain 
cattle  of  the  plaintiff  on  a  certain  farm,  land,  and  pre- 
mises of  the  plaintiff  in  the  county  of  Cumheiiand^  as  a 
distress  for  certain  arrears  of  rent  alleged  to  be  due  to 
Richard  Dawson  for  the  rent  of  the  said  farm,  &c. ; 

sheriff,  and 

paying  the  proceeds  to  D.,  it  is  a  good  plea  that,  from  time  immemorial,  the  farm  has  been 
parcel  of  the  manor  of  F.,  and  F.  parcel  of  the  honor  and  lordship  of  C,  of  which  E.  is 
the  lord;  and  that,  from  time  immemorial,  E.,  and  all  whose  estate  &c.,  have  had  cog- 
nizance of  pleas  and  plaints  in  replevin,  in  the  courts  of  the  manors  to  be  holden  from 
three  weeks  to  three  weeks,  by  plaints  to  be  there  instituted,  and  have  replevied  and 
granted  deliverance  of  cattle,  &c.,  as  the  sheriff  might  in  his  county  before  the  statute  of 
Marlebridge,  and  that  no  sheriff,  &c.,  might  enter  the  honor  except  in  default  of  the  bailiffs ; 
that  such  court  baron  of  the  lord  of  the  manor  of  F.  had  been  from  time  immemorial 
holden  from  three  weeks  to  three  weeks ;  that  E.  made  no  default  in  replevying  or  granting 
deliverance  of  the  cattle  ;  that  the  sheriff,  before  he  replevied,  did  not  require  E,  to  replevy 
or-grant  deliverance ;  and  that  none  but  the  sheriff  replevied  or  granted  deliverance. 

Although  the  plea  does  not  allege  that  the  cattle  were  impounded  within  the  franchise. 

Under  the  statute  of  Marlebridge,  52  II.  3.  c.  21.,  the  declaration  ought  to  have  alleged 
notice  to  the  lord  of  the  franchise,  or  his  officer,  and  default  made  by  the  lord  or  officer  in 
delivering  the  cattle.  And  semhle  that  the  default  should  be  an  actual  one,  and  not  merely 
the  delay  arising  from  the  ordinary  course  of  proceeding  in  the  lord's  court. 


and. 
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and,  although  plaintiff  did  then  duly  replevy  the  said  1837. 
cattle,  and  a  replevin  for  the  same  was  duly  granted  by 

MoUNSET 

the  sheriff,  yet  defendants,  not  regarding  the  statute  ^gainst 
&c.,  nor  their  duty  &c.,  but  contriving  &c.,  did,  after 
the  replevin  was  granted  by  the  said  sheriff,  to  wit 
on  &c.,  sell  the  said  cattle  for  divers  sums  of  money, 
to  wit  &c.,  and  did  then  pay  the  said  money  to  Dawson, 
in  satisfaction  of  the  said  alleged  arrears  of  rent,  con- 
trary to  the  laws  &c.,  and  to  the  damage  &c. 

To  this  count  the  defendants  pleaded  the  general 
issue,  and  the  following  plea.  That  the  said  farm, 
land,  and  premises,  from  time  whereof  &c.,  have  been, 
and  still  are,  within  and  parcel  of  the  manor  of  Der- 
wentfells  in  Cumberland;  and  that  the  said  manor  (in- 
cluding the  said  farm,  &c.),  together  with  other  manors, 
is,  and  from  time  whereof  &c.  hath  been,  within  and 
parcel  of  the  honor  and  lordship  of  Cockermouth  in 
the  said  county;  that  George  O'Brien,  Earl  of  Egre- 
mont,  long  before  and  at  the  several  times  in  the  de- 
claration mentioned,  was,  and  still  is,  seized  in  his 
demesne  as  of  fee  of  and  in  the  castle,  honor,  and 
lordship  of  CocJcermouth  aforesaid,  and  was,  during  all 
that  time,  lord  of  the  said  honor  and  lordship,  and  lord 
of  the  said  manor  of  Der^wentfelh,  of  and  in  the  said 
honor  and  lordship  of  Cockermouth :  and  that  the  said 
earl,  and  all  those  whose  estate  he  now  hath,  from  time 
whereof  &c.,  have  had,  used,  and  been  accustomed  to 
have  and  use,  and  still  of  right  ought  Sec,  in  right  of  the 
said  honor  and  lordship,  among  others,  the  liberties  and 
privileges  within  the  said  honor  and  lordship,  without 
the  interruption,  calumny,  or  impediment  of  our  lord 
the  now  king  or  his  progenitors,  or  his  or  their  officers, 

to 
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1837.      to  wit,  to  have  cognisance  of  pleas  and  plaints  in  re- 
plevins  in  the  courts  of  the  respective  manors  of  the 

MOUNSEY        *■  ^ 

against      said  hoiior  and  lordship,  there  to  be  holden  from  three 

Dawson. 

weeks  to  three  weeks,  by  plaints  in  the  said  courts  to  be 
instituted,  and,  on  such  plaints  so  to  be  instituted  in  his 
and  their  said  courts  respectively,  to  replevy  and  to 
grant  deliverance  of  goods  or  cattle  wrongfully  taken  as 
a  distress  within  the  said  honor  or  lordship,  whereof 
complaint  has  been  mad^  in  the  said  courts  that  such 
goods  and  cattle  have  been  wrongfully  detained,  in  like 
manner  as  the  sheriff  had  in  his  county  before  the 
passing  of  a  certain  act  of  parliament  &c.  (statute  of 
Marlebridge,  52  H.S.);  and  that  no  sheriff,  nor  any 
other  officer  of  the  lord  the  king,  might  enter  within  the 
precinct  of  the  said  honor  or  lordship  to  perform  any 
office  or  execution  there,  except  in  default  of  the  bailiffs 
there,  and  that  by  writ  of  non  omittas.  And  that  a  court 
baron  of  the  lord  of  the  said  manor  of  Derwentfells, 
within  the  said  honor  or  lordship,  has,  from  time 
whereof  &c.,  been  held,  and  of  right  ought  to  have 
been  held,  within  the  said  manor,  and  still  is  held,  and 
still  of  right  ought  &c.,  from  three  weeks  to  three 
weeks,  at  which  plaints  in  replevin  might  during  all 
that  time,  and  still  may,  be  instituted  in  due  form  of 
law.  By  means  of  which  said  premises,  the  right  to 
grant  replevins  of  the  said  cattle  belonged  to  the  said 
earl  in  his  said  court  baron  of  the  manor  of  Derwent- 
Jells,  And  that  the  said  earl  did  not  at  any  time  make 
default  in  replevying  or  in  granting  deliverance  of  the 
said  cattle.  And  that  the  sheriff  of  the  said  county, 
before  he  replevied  the  said  cattle,  did  not  require  the 
said  earl,  or  his  steward  of  his  said  manor  of  Derwent- 

fells, 
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Jells^  to  replevy  or  grant  deliverance  of  the  said  cattle. 
And  that  the  said  cattle  were  not  replevied,  or  deliver- 
ance granted  thereof,  before  the  said  sale  thereof,  by 
any  authority  excepting  by  the  sheriff  of  Cumberland 
out  of  his  county  court  for  the  county  aforesaid. 
Wherefore  the  defendants,  notwithstanding  the  said 
replevy  of  the  said  cattle  (the  same  being  in  due  form 
of  law  before  then  distrained  for  certain  arrears  of  rent, 
due  in  respect  of  the  said  farm,  lands,  and  premises,  to 
one  Riehard  Dawson),  as  bailiffs  of  the  said  Richard 
Damon,  did  sell  and  dispose  of  the  said  cattle,  as  they 
lawfully  might,  in  satisfaction  of  the  said  arrears  of 
rent :  verification. 

Replication  :  that,  though  true  it  is  that  the  said  earl, 
before  and  at  the  several  times  when  &c.,  was  and  still 
is  seised  in  his  demesne  as  of  fee  of  and  in  the  said 
honor  and  lordship  of  Cockermoutli,  and  lord  of  the  said 
honor  and  lordship,  and  of  the  said  manor,  nevertheless 
the  said  defendants,  of  their  own  wrong,  and  without 
the  residue  of  the  cause  by  them  in  their  last  plea 
alleged,  committed  &c.  Conclusion  to  the  country. 
Similiter. 

There  were  other  issues  of  fact. 

On  the  trial  before  Lord  Ahinger  C.  B.,  at  the  Cum- 
herland  Summer  assizes,  1835,  a  verdict  was  found  for 
the  defendants  on  all  the  issues  ;  but  it  was  agreed  that 
the  verdict  should  be  entered  for  the  plaintiff  for  Is, 
damages  on  so  much  of  the  general  issue  as  related  to 
the  fourth  count,  if  this  Court  should  direct  a  judgment 
to  be  entered,  non  obstante  veredicto,  on  the  issue  upon 
the  replication  to  the  plea  above  set  out.  In  Michaelmas 
term,  1835,  Alexander  obtained  a  rule  nisi  for  entering 

Vol.  VI.  3  E  judgment 
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1837.      judgment  for  the  plaintiff  on  that  issue,  non  obstante 
veredicto.    In  Hilary  term  last 


MOUNSEY 

against 
Dawson. 


Cresswell  and  W,  H,  Watson  shewed  cause.  The 
question  is  whether,  no  default  having  been  made  by 
the  lord's  court,  the  sheriff  could  grant  replevin.  Be- 
fore the  statute  of  Marlehridge^  52  H.  3.,  the  sheriff 
could  proceed  only  upon  a  writ  of  replevin  issuing  out 
of  Chancery;  2  Inst,  139.,  Gilb,  Law  of  Replevins, 
81,  85.  (6).  Now,  by  c.2l  {c)  of  the  statute,  he  may 
replevy  on  his  own  authority.  But  his  acts  in  this  re- 
spect are  good  so  far  only  as  the  statute  warrants  them. 
It  is  true  that,  in  the  case  of  the  execution  and  return 
of  writs,  if  he  enter  into  a  franchise,  his  return  is  good, 
though  he  is  liable  to  an  action  at  the  lord's  suit :  that  is 
because  he  is  the  common  law  officer  for  the  return  of 
writs  throughout  the  county ;  and,  though  the  King  can 
give  to  a  franchise  the  return  of  writs,  still  the  officer  of 
the  franchise  is  only  the  sheriff's  officer,  and  makes  re- 
turn to  him ;  Com.  Dig.  Retorn^  ( A) ;  Villa  de  Darby  v. 
Foxley  id) ;  and  authorities  cited  in  Newland  v.  Cliffe  {e). 
But  here  the  sheriff  is  acting,  not  as  the  officer  of  a 
superior  court,  but  in  his  own  court;  his  power  ema- 
nates, not  from  his  general  duty,  but  from  the  special 

(a)  The  case  was  argued  on  Januarj/26th  and  27th,  1837,  before  Lord 
Denman  C.  J.,  Williams  and  Coleridge  Js. 
{b)  4th  (Impet/'s)  edit. 

(c)  "  Provisum  est,  qubd  si  averia  ah'qua  injuste  capiantur,  et  de- 
tineantur,  vicecomes  post  querimoniam  inde  sibi  factam,  ea  sine  impedi- 
mento  vel  contradictione  ejus  qui  dicta  averia  cepit,  deh'berare  possit, 
si  extra  libertates  capta  fuerint.  Si  infra  libertates  capta  fuerint,  et  ballivi 
libertatis  ea  liberare  noluerint,  tunc  vicecomes  per  defaltam  eorum  [ip- 
sorum]  ea  facial  deliberari."  In  2  Inst.  139.  the  clause  is  set  out  rather 
differently. 

(d)  1  Rol.  J2.  1 18.  (e)  SB.  ^  Ad.  630. 

provisions 
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provisions  of  the  statute.    Now  the  statute  gives  the  1837. 
sheriff  authority  to  replevy  ;  first,  where  the  beasts  are  ^^^^^^^ 
taken  out  of  liberties;  secondly,  where  they  are  taken  against 

Dawgon. 

within  liberties,  and  the  bailiffs  will  not  deliver,  but 
make  default.  It  appears  by  the  record  that  neither 
case  exists  here.  The  mischief  to  be  remedied  by  the 
statute,  as  appears  by  2  Inst.  139.,  was  the  delay  of 
getting,  first  a  writ  of  replevin,  and  then  the  sheriff's 
warrant  to  the  bailiff  of  the  franchise ;  but,  by  the  sta- 
tute, "  when  the  distress  is  taken  and  impounded  within 
a  liberty  that  hath  return  of  writs,  whether  the  matter 
be  before  the  sheriff  by  writ  or  by  plaint,  the  sheriff 
ought  to  make  a  warrant  to  the  bailiff  of  the  liberty  to 
make  deliverance  ;  whereunto  if  he  make  no  answer,  or 
return  that  he  will  make  no  deliverance,  or  the  like,  the 
sheriff  may,  by  force  of  this  statute  and  the  statute  of 
W.  ].(«)  enter  into  the  liberty  and.  make  deliverance:" 
2  Inst.  140.  This  shews  what  facts  constitute  such  a 
non-delivery  and  default  as  give  the  statutory  power  to 
the  sheriff;  and  the  plea  here  negatives  such  facts.  The 
same  law  appears  from  Fitzherbert,  N.  B.  68. 

It  will  be  argued  that,  as  the  lord's  court  sits  only 
from  three  weeks  to  three  weeks,  the  sheriff  should  give, 
under  the  statute,  festinum  remedium,  by  a  replevin  out 
of  court;  and  Chaipman  v.  Wisli[b)  will  be  cited.  There 
a  question  arose  whether  the  University  of  Cambridge 
could  claim  cognizance  in  replevin,  the  objection  being 
that  they  had  not  the  power  to  grant  a  second  deliver- 
ance and  return  irreplevisable  under  stat.  Westmin- 
ster 2.  [c] ;  and  so,  that  the  statute  implicitly  took  away 
the  jurisdiction.    But  no  decision  was  given  on  the 

(a)  Westm.  \.  {^Ed.\,  stat.  1.  c.  17.).  (6)  Fiizgib.  153,  294. 

(c)  l3Ed.l.c.  2.  stat.  1. 
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point;  and  Ei/re  C.  J.  seemed  inclined  to  adopt  the  doc- 
trine from  Bro,  Abr,  Conusans,  23,  38.,  that  the  statute 
should  be  held  to  give  the  new  process  to  the  Court 
claiming  cognizance.  This,  indeed,  is  not  pleaded ;  but, 
if  the  effect  of  the  statute  be  to  engraft  an  authority 
upon  the  prescription  pleaded,  the  Court  will  notice 
such  authority.  Again,  the  difficulty  there  arose  as  to 
the  power  of  the  Court  to  issue  a  peculiar  process :  here 
it  is  merely  a  question  of  time,  sooner  or  later;  and,  if 
that  were  sufficient  to  destroy  the  cognisance,  every 
alteration  in  the  process  of  the  courts  above  which  gave 
a  more  speedy  remedy  would  impliedly  destroy  the 
jurisdiction  of  the  inferior  courts.  Till  recently,  the 
Court  of  the  County  Palatine  of  Durham  could  not  give 
such  speedy  execution  as  the  superior  Courts :  yet  that 
did  not  oust  it  of  jurisdiction.  Besides,  it  cannot  be 
assumed  that  the  lord's  court  can  grant  deliverance 
only  on  court  days :  why  should  not  a  replevin  be  ob- 
tained at  any  time  by  its  process  ?  The  statute  of  West- 
minster 2.  clearly  was  not  intended  to  take  away  the  fran- 
chises of  courts  of  this  kind.  In  Wilson  v.  Hobday  {a) 
Lord  Ellenborough  considered  that  it  could  not  be  as- 
sumed that  the  Canterbury  Court  of  Record,  or  any  court 
deriving  jurisdiction  from  charter  or  prescription,  could 
not  hold  pleas  of  replevin  by  plaint;  and  he  treated 
Hallet  V.  Byrt  {b)  as  referring  only  to  the  common  law 
authority  of  the  hundred  court.  Here  the  plea  shews 
a  prescriptive  right  to  hold  pleas  of  replevin  by  plaint : 
neither  the  statute  of  Marlebridge,  nor  stat.  2  W.  M, 
sess.  1.  c.  5.,  nor  any  subsequent  statutes  respecting  the 


(a)  ^M.  Sj;  S.\  20. 

{h)  5  Mod.  248.  S.  C.  12  Mod.  120.;  1  Ld.  Raym.  218. ;  2  Salk.  580. ; 
Skin.  674. ;  Carth.  380. 

sale 
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sale  of  distress,  affect  the  franchise  of  holding  pleas  of  1837. 
replevin;  9.  Inst,  139.;  Wilkinson  on  Replevin^  18.  If 
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Chapman  v.  Wish  [a)  prove  that  the  lord's  court  here  against 

.     •   T    •        •       Ml     1  -1  Dawson. 

was  ousted  of  its  jurisdiction,  it  will  also,  by  precisely 
the  same  reasoning,  shew  that  the  jurisdiction  is  taken 
away  from  all  but  the  superior  courts  (Z»),  which  is  di- 
rectly contrary  to  Wilson  v.  Hobday  (c). 

Further,  the  fourth  count  shews  no  right  of  action. 
The  cattle  may  ultimately  turn  out  to  have  been  pro- 
perly distrained :  the  replevin  is  merely  to  give  an  oppor- 
tunity to  try  the  right  of  distress.  In  case  of  eloignment, 
the  proper  remedy  is  to  seize  in  withernam ;  in  case  of 
the  cattle  being  forcibly  withheld,  the  sheriff  should  have 
taken  them  by  the  posse  comitatus ;  in  case  of  their  being 
taken  back  by  the  distrainor  after  the  replevin,  there 
should  be  a  second  deliverance.  The  declaration  does 
not  distinctly  shew  which  of  these  has  happened :  but 
in  no  case  does  an  action  lie ;  nor  can  the  sheriff  ever 
return  that  he  cannot  deliver.  At  common  law,  a  dis- 
tress, rightly  taken,  might  be  so  treated  as  to  make  the 
distrainor  a  trespasser  ab  initio ;  but,  by  stat.  11  G.  2. 
c,  19.  s.  19.,  where  any  distress  is  made  for  rent  justly 
due,  no  irregularity  or  unlawful  act  afterwards  done 
shall  make  the  distress  unlawful,  nor  the  party  a  tres- 
passer ab  initio. 

Alexander  and  Wightman,  contra.  The  definition  of 
replevin  in  Spelman's  Gloss.  485.  (3d  ed.),  adopted  in 
Gilberfs  Law  of  Replevins f  80,  (d),  is  the  following:  — 

(a)  Fitzgib.  153,  294. 

(^>)  "  Neither  court  baron,  nor  county  court,  nor  any  court  that  is  not 
the  court  of  the  king  before  his  justices  can  award  return  irreplevisable." 
2  Inst.  340. 

(c)  4M.  4;  S.  120.  (d)  4th  (Jwpey's)  ed. 

3  E  3  "  Replegiare 
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1 8S7.  "  Replegiare  est  rem  apud  alium  detentam,  cautione  legi- 
tima  interposita,  redimere.  Et  cautio  haec  est  stipiilatio 
in  forma  juris  adhibita,  de  stando  juri  et  sistendo  se  foro. 
Dictum  autem  replegiare,  quasi  revadiare,  hoc  est,  vadem 
vel  pignus  unum  loco  alterius  suggerere,  constituere." 
Before  the  statute  of  Marlebridge,  52  H.  3.,  the  sheriff 
held  pleas  of  replevin  in  the  county  court  by  writ  issuing 
out  of  chancery.  All  done  in  pursuance  of  such  writ 
fell  within  the  analogy  of  the  rule  admitted  on  the  other 
side,  which  is  recognised  in  Fitzpatrick  v.  Kelly  (a),  JacJc- 
son  V.  Hunter  {b),  Sparks  v.  Spink  {c),  Piggott  v.  Wilkes  [d) : 
the  sheriff  acted  as  the  officer  of  the  superior  court,  under 
his  general  duty;  and,  if  he  entered  a  franchise,  his  act 
was  good,  though  he  was  liable  to  an  action.  Then  c.  21 
of  the  statute  of  Marlebridge  did  not  destroy  this  power, 
as  to  the  replevying,  that  is,  the  taking  pledges  for  a 
redelivery.  He  has  now  the  power  to  replevy  by  plaint 
without  writ  out  of  his  court,  post  querimoniam  inde  sibi 
factam ;  2  Inst,  139 ;  Gilbert's  Law  of  Meplevins,  85  {e). 
Then  he  is  to  deliver:  but  that  is  a  distinct  act  from  the 
replevying ;  and  the  limitations  imposed  by  c.  2 1  of  the 
statute  of  Marlebridge,  insisted  upon  on  the  other  side, 
relate  to  the  delivery  only.  As  to  the  replevying,  the 
statute  merely  enables  the  sheriff  to  do  by  plaint  out  of 
court  what  was  before  done  only  by  writ  out  of  chan- 
cery ;  therefore,  if  he  replevy  goods  taken  in  a  fran- 
chise, his  act  will  still  be  good,  subjecting  him,  however, 
to  an  action.  The  statute  simply  removes,  as  to  this,  the 
inconvenience  of  the  suitor  having  to  wait  till  the  county 
court  is  held.    The  next  step,  that  of  delivering,  is  a  dis- 

(a)  Cited  in  Rex  v.  Stobbs,  3  T.  R.  740.       (b)  6  T.  R.71. 

(c)  7  Taun.  311.     See  Adams  v.  Osbaldeston,  S  B.  ^  Ad.  489. 

(d)  3  B.  4;  Aid.  502.  •  (e)  4th  (Impei/s)  ed. 

tinct 
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tinct  one.  "  The  sheriff  having  thus  taken  pledges  from  1837. 
the  plaintiff  in  replevin,  he  ought  forthwith  to  make 

,  ^  '  &  _  MOUNSEY 

deliverance  of  the  goods  or  cattle  distrained:"  Gilb,  against 
Replevins,  91.  («).  If  the  goods  be  taken  within  a  fran- 
chise, and  there  impounded,  he  has  no  power  to  deliver 
them  without  default  of  the  officer  of  the  franchise :  if 
they  be  distrained  without,  and  impounded  within,  he 
can  take  them  at  once :  if  they  be  distrained  within,  and 
impounded  without,  then  also  he  can  take  them  at  once. 
Now  here  the  complaint  is,  not  that  they  were  not  deli- 
vered when  the  sheriff  demanded  them,  but  that  the 
delivery  was  made  impossible,  before  demand,  by  the 
sale.  The  question,  therefore,  is,  not  whether  the 
sheriff  had  put  himself  in  a  position  to  be  entitled  to  the 
delivery,  but  whether,  if  the  sale  had  not  taken  place, 
he  could  have  demanded  the  goods  and  have  then  been 
able  to  deliver  them ;  that  is,  whether  the  replevin,  inde- 
pendently of  and  antecedently  to  the  demand,  was  valid. 
It  is  not  necessary,  for  this  part  of  the  argument,  to 
contend  that  the  owner  of  the  cattle  might  not  also  have 
replevied  in  the  lord's  court,  if  he  had  chosen  to  submit 
to  the  delay.  [^Coleridge  J.  Do  you  contend  that  the 
party  might  get  a  replevin  from  the  sheriff  at  any  time  ?] 
He  might :  the  franchise  does  not  avoid  such  a  replevin ; 
the  sheriff's  power,  as  to  this,  not  being  taken  away  by 
the  statute.  This  is  clear  from  the  statute  and  Lord 
Coke's  comment,  both  of  which  assume  the  sheriff  to 
have  entertained  the  replevin  before  he  proceeds  to  de- 
liver, even  in  the  case  of  a  liberty.  The  provisions  are 
unintelligible  if  the  replevin  must  be  before  the  lord. 
And  the  mischief  which  the  statute  was  intended  to  ob- 


(a)  4th  {Impels)  ed. 
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against  somewhat  favoured  by  the  enactment  for  sale  in  five 
days,  in  stat.  2  W*  ^  M,  sess.  1.  c.  5,  5.2.,  as  it  contains 
no  provision  for  the  case  of  an  exempt  jurisdiction.] 
And  the  plea,  here,  though  it  negatives  a  demand  by  the 
sheriff  before  the  replevin,  does  not  negative  a  demand 
between  the  replevin  and  sale.  Now  the  demand  was 
not,  at  any  rate,  necessary  to  give  the  sheriff  authority  to 
replevy ;  it  was  requisite  only  to  entitle  him  to  deliver. 

Further,  the  plea,  which  ought  to  shew  a  complete 
answer,  does  not  shew  that  the  cattle  were  impounded 
within  the  liberty;  it  appears  from  the  record  only 
that  they  were  taken  within  it.  If  they  were  not  im- 
pounded within,  then,  even  supposing  the  argument 
hitherto  to  fail,  the  sheriff  had  a  right  to  deliver  them 
without  application  to  the  officer  of  the  franchise.  That 
cattle  taken  in  a  liberty  cannot  be  assumed  to  be  im- 
pounded there,  appears  from  the  statute  of  Marlebridge, 
52  Hen,  3.  c.  4.,  which  prohibits  the  driving  of  a  distress 
out  of  the  county  ;  and  stat*  1  &  2  Ph.  Sc  M.  c.  12.  s.  1., 
which  prohibits  the  driving  cattle  distrained  out  of  the 
hundred^  rctpe,  'wape^itaJce,  or  lathe.  Again,  even  sup- 
posing the  power  to  deliver,  and  the  right  to  grant  the 
replevin,  undistinguishable,  the  plea  shews  no  answer. 
The  lord's  court,  as  it  appears  by  the  plea,  does  not 
afford  a  remedy  to  the  inconveniences  which  the  statute 
was  intended  to  obviate;  and  its  power  is  therefore 
gone,  according  to  the  doctrine  clearly  recognised  by 
the  Court  of  C.  B.  in  Chapman  v.  Wish  («),  and  in 
2  Bac,  Abr,  394-,  Courts.  (D.)  3.  {h),  Com,  Dig,  Courts^ 
(P  3.),  and  by  Lord  Keeper  Guildford  in  Draper  v. 

(a)  Fitzgib.  153,  294.  (6)  7th  ed. 

Crowther, 
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Cro^wther  [a).  The  mere  inability  to  give  immediate  1837. 
replevin  is  a  default ;  so  is  want  of  power  to  grant  a 
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second  deliverance.     These  statutory  powers  cannot  against 

exist  in  a  prescriptive  court,  any  more  than  in  the  hun-  I^^wson. 

dred  court;  7  Bac.  Abr,  69.  Replevin  and  Avowry  (C)  {b); 

Hallet  v.  Bi/rt  [c) ;  in  which  last  case  it  is,  perhaps,  not 

easy  to  ascertain  the  precise  decision,  owing  to  the 

variety  in  the  reports.    [^Coleridge  J.   Why  may  not  all 

the  requisite  powers  have  been  in  the  lord's  court  by 

custom,  in  the  same  way  as,  by  custom,  wills  of  land 

could  be  made  in  particular  franchises  before  the  statute 

of  wills,  32  H.  8.  c.  1.?]    Stat.  1  &  2  Ph.  %  M.  c,  12, 

s,  3.,  enabling  sheriffs  to  create  deputies  to  make  replevin, 

does  not  allude  to  liberties.    Wilson  v.  Hobday  (d)  seems 

to  have  turned  on  the  want  of  express  allegations  on  the 

record. 

Cur,  adv,  vuU* 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court* 

This  was  an  action  on  the  case  for  various  oppressive 
and  irregular  proceedings  in  taking  a  distress.  Various 
pleas  were  pleaded.  The  jury  found  for  the  defendant 
on  all  the  issues;  but,  as  to  the  plea  pleaded  to  the 
fourth  count,  a  rule  was  obtained  and  argued  for  enter- 
ing judgment  for  the  plaintiff,  notwithstanding  the  ver- 
dict, on  the  ground  that  the  plea  is  bad  in  law.  (His 
Lordship  then  stated  the  substance  of  the  fourth  count 
and  of  the  plea  above  set  out.) 

(a)  2  Vent.  363.  (6)  7th  ed. 

(c)  3  Mod.  248.  S.  C.  12  Mod.  120. ;  I  Ld.  Raym.  218. ;  2  Salk.  580;  J 
Skin.  674.  ;  Carth.  380. 

(d)  4M.  §-  S.  120; 

The 
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The  validity  of  this  plea  was  argued  in  the  most 
learned  and  elaborate  manner ;  but  rather,  perhaps,  as 
between  the  sheriff  of  the  county  and  the  lord  of  the 
honor  than  with  reference  to  the  litigating  parties. 

The  plaintiff  contended  that  the  whole  record  shewed 
him  to  have  been  aggrieved  within  either  the  first  or 
the  second  clause  of  the  21st  chapter  of  the  statute  of 
Marlehridge  ;  the  former  providing  that  the  sheriff  may 
deliver  goods  taken  and  detained  after  plaint  levied, 
if  they  are  taken  out  of  liberties ;  the  second,  that,  "  if 
the  beasts  were  taken  within  any  liberties,  and  the 
bailiffs  of  the  liberty  will  not  deliver  them  (deliberare 
noluerint),  then  the  sheriff,  for  default  of  those  bailiffs, 
shall  cause  them  to  be  delivered." 

It  was  said  that  the  plea  did  not  shew  the  goods  to 
have  been  impounded  within  the  honor  of  Cockermouih  ; 
and  certainly  it  makes  no  direct  allegation  of  that  fact ; 
but,  the  cause  of  complaint  being  the  sale  after  a  re- 
plevin by  the  sheriff,  it  is  sufficient  if  it  shews  facts  by 
which  the  jurisdiction  of  the  sheriff  to  grant  such  re- 
plevin is  taken  away,  and  that  objection  to  the  sale 
therefore  removed.  The  plea  alleges,  in  the  words  of 
the  statute,  a  taking,  /.  e,  a  distraining,  within  liberties; 
the  declaration  has  charged  no  wrongful  removal ;  and 
we  think,  therefore,  that  the  place  of  impounding  has 
not  been  made  material  by  either  party.  The  taking, 
then,  having  been  within  a  liberty,  the  sheriff  acquired 
from  the  statute  jurisdiction  to  replevy  in  the  event 
there  described  ;  i.  e,,  if  the  bailiff  of  the  honor  would 
not  deliver  them,  then,  by  that  defect  of  the  bailiff, 
the  sheriff  is  empowered  to  act ;  but  can  we  say  that 
the  bailiff,  in  this  case,  "would  not  deliver  the  cattle, 
when  the  plea  states  that  the  sheriff  had  not  re- 
quired 
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quired  him  so  to  do?  Coke,  in  his  commentary  on  1837. 
this  chapter,  founding  himself  on  Fleta^s  authority  {a), 
expressly  says  that,  in  such  case,  "  the  sheriff  ought  ar^ainst 
to  make  a  warrant  to  the  bailiff  of  the  liberty  to 
make  deliverance ;  whereunto  if  he  make  no  answer, 
or  return  that  he  will  make  no  deliverance,  or  the 
like,  the  sheriff  may,  by  force  of  this  statute  and  the 
statute  of  W-^,  enter  into  the  liberty,  and  make  de- 
liverance (^)."  This  refers  to  the  ]7th  chapter  of 
Westminster  the  first  [c),  which  enjoins  the  sheriff  to 
employ  force,  if  necessary,  for  rescuing  distresses  im- 
properly detained,  and  enacts  a  severe  punishment 
against  the  takers ;  but  this  provision  is  also  made  to 
take  effect,  after  "  the  lord  or  taker  shall  be  admonished 
to  make  deliverance  by  the  sheriff."  It  seems  impos- 
sible, then,  to  construe  the  word  noluerint'm  the  ordinary 
sense  of  a  mere  neglect  or  nonfeasance,  when  it  evi- 
dently imports  refusal  to  comply  with  a  demand.  Now, 
in  this  case,  no  demand  was  made.  And  we  might 
propose  a  second  question, — of  what  default,  under  these 
circumstances,  the  lord  of  the  liberty  can  be  deemed 
guilty  ?  The  statute,  while  it  represses  illegal  proceed- 
ings in  the  owners  of  franchises,  recognises  and  pre- 
serves their  legitimate  rights ;  and  it  would  seem  hard  to 
charge  them  with  default,  when  they  proceed  with  all 
due  diligence  according  to  the  course  and  practice  of 
their  courts.  If,  however,  the  incapacity  to  administer 
a  remedy  as  speedily  as  the  common  law  would  by  the 
hands  of  a  sheriff  can  be  called  a  default,  there  can  be 
no  grievance  in  any  particular  instance  without  its 
being  made  to  appear  that  such  delay  has  in  fact  taken 

(a)  B,  2.,  c.  47.  ss.  3,  4.        {b)  2  hist.  139.        (c)  Stat.  3  Ed.  1. 

place. 
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place.  By  possibility,  the  three  weeks'  court  might 
have  been  held  immediately,  and  so  have  enabled  the 
lord  to  replevy  as  early  as  the  sheriff  could.  But  those 
enquiries  are  really  out  of  the  present  case,  which 
charges  the  landlord  with  oppressive  conduct  in  selling 
after  replevin  granted,  but  does  not  shew  that  he  ever 
had  notice  that  it  was  granted.  It  was,  indeed,  argued 
that  the  sheriff  may  possibly  have  sent  his  warrant  to 
the  lord's  bailiff  (as  Coke  intimates  he  ought),  consis- 
tently with  the  plea :  this  is  true,  but  that  fact  cannot 
be  inferred  when  it  is  essential  towards  establishing  the 
plaintiff's  case  of  grievance ;  still  less  should  we  be 
justified  in  presuming  that  notice  without  which  the 
sale  by  the  defendant  is  blameless.  The  grant  of  a 
replevin  is  a  matter  exclusively  between  the  officer  who 
grants  it  and  the  owner  of  the  distrained  goods  :  if  the 
distrainor  is  to  be  affected  by  it,  he  must  receive  notice 
that  it  has  been  done.  Here,  then,  is  a  short  answer 
to  the  plaintiff's  case  on  the  count  under  consideration. 
Perhaps  his  declaration  was  demurrable  for  not  averring 
notice :  the  want  of  it  might  have  been  pleaded,  and 
would  have  been  a  good  defence :  at  all  events,  when 
the  record  fails  to  shew  that  the  sheriff,  who  was  not 
originally  the  proper  officer  to  replevy,  gave  the  de- 
fendant notice  of  his  having  acquired  and  exercised  that 
power,  the  apparent  right  of  action,  whatever  it  may 
have  been,  vanishes  from  the  record. 

Rule  discharged. 
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Davies  aminst  Chapman,  Esquire.  Friday, 

^  ^  May  5tli. 

^J^HIS  was  an  action  against  the  marshal  of  the  In  an  action 

King's  Bench  for  an  escape.    On  motion  before  nfarshai  for  an 

Lord  Denman  C.  J.  at  chambers,  his  Lordship  made  an  pia^ntTffmay 

order  that  the  plaintiff's  attorney  should   forthwith  ^rderJd'b'ya 

deliver  to  the  defendant's  attorney  "an  account  in  Judge  to  give 

a  particular  of 

writing  of  the  particulars  of  the  alleged  escape  or  the  alleged 

^  *  o  I  escape,  spe- 

escapes  for  which  this  action  is  brought,  specifying  the  dfying  the  time 

and  place  ;** 

time  and  place;"  proceedings  to  be  stayed  in  the  mean  and  he  is  bound 
time,  the  defendant  undertaking  to  plead  issuably.  p^edsely^if  hT* 
Manseli  in  this  term,  obtained  a  rule  to  shew  cause  why  well'af  he  i's^^ 
the  order  should  not  be  rescinded,  on  an  affidavit  of  the  able,  subject  to 

an  application 

clerk  to  the  plaintiff's  attorney,  stating  that  he  believed  ^^'^^^^f' 

the  defendant  was  indemnified,  and  was  informed  and  better  par- 
ticulars. 

believed  that  the  plaintiff,  if  he  complied,  "  would  be     The  practice 
most  materially  prejudiced  thereby."    The  defendant's  i" noraltere^d' 
attorney  made  affidavit  in  answer,  that  the  defendant,  ^^^7*^4  ^"4^ 
when  served  with  the  writ  of  summons,  had  asked  the  ^^"^".^"^  ^ 

'  plaintiii  to  one 

attornev's  clerk,  who  served  it,  the  name  of  the  prisoner 

^  cause  of  action^ 

who  had  escaped ;  but  that  the  clerk  had  refused  to  give 
any  information;  that,  in  all  other  actions  which  the 
deponent  had  defended  for  Mr.  Chajjman,  and  in  which 
he  required  particulars,  he  had  obtained  orders  for 
them ;  and  that  he  believed  summonses  and  orders  for 
this  purpose  to  be  usual,  as  the  form  thereof  was  in  a 
book  kept  at  the  Lord  Chief  Justice's  chambers. 


Sir  J".  Camphell^  Attorney-General,  now  shewed  cause. 
The  order  is  according  to  established  practice,  and  the 
practice  is  reasonable.    It  may  be  said  that  the  escape 

must 
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must  be  within  the  knowledge  of  the  marshal ;  but  that 
may  be  not  so  in  fact,  as,  for  instance,  if  the  prisoner 
has  the  benefit  of  the  rules.  As  to  the  requisition  that 
the  particular  shall  specify  time,  the  form  of  the  order 
appears  by  affidavit  to  be  that  which  has  been  hitherto 
used,  and  is  justified  by  Webster  v.  Jones  («).  There  a 
particular  of  the  escape  had  been  ordered,  and  the 
plaintiff'  delivered  one,  stating  an  escape  between  May 
13th  and  November  1st,  1823;  and  the  Court  held  that 
the  defendant  was  entitled  to  a  better  particular.  The 
plaintiff'  here  does  not  state,  as  was  alleged  in  that  case, 
that  he  cannot  furnish  a  particular  of  the  exact  time. 
(He  was  then  stopped  by  the  Court.) 

Mansel,  contra.  The  former  orders  have  been  mostly 
made  before  the  New  Rules  Hil.  4  W.  4.  (Z»),  which 
preclude  the  plaintiff"  from  resorting  to  more  than  one 
count  for  a  single  cause  of  action.  If  the  plaintiff, 
here,  states  the  escape  in  a  single  count,  nothing  further 
can  be  gained  by  a  particular  of  the  time  and  place, 
unless  the  effect  of  it  be  to  make  the  time  and  place 
material,  which  would  be  a  great  hardship  on  the 
plaintiff".  In  Webster  v.  Jones  {a)  Abbott  C.  J.  says, 
"  You  are  not  required  to  state  the  precise  day  of  the 
escape,  for  which  you  sue."  The  present  order  should 
at  least  be  modified  according  to  that  dictum. 

Lord  Denman  C.  J.  I  do  not  think  it  is  ever  meant 
by  such  an  order  that  the  exact  terms  should  be  com- 
plied with  ;  the  party  must  do  it  as  well  as  he  can.  It 
is  just  that  he  should  state  the  exact  time  and  place, 

(a)  7  Ifowl.  4;  Jf.  774.  {b)  5  B.     Jd.  ii. 

if 


1837. 

Daviks 
against 
Chapman. 
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if  he  is  able.    There  is  no  reason  for  modifying  the  1837. 
order. 


Little  dale  J.  The  plaintiff  must  give  the  best 
particulars  he  can ;  if  they  are  insufficient,  the  defendant 
must  move  for  better.  Such  orders  as  this  have  often 
been  made ;  whether  in  this  precise  form  or  not,  I  do 
not  know. 


Davies 

against 

ChAI'MAK. 


Patteson  J.  If  this  is  a  proper  order,  the  plaintiff 
must  comply  with  it  as  far  as  he  can.  If  he  is  able  to 
give  the  precise  time,  he  must.  The  defendant,  if  he 
thinks  the  particular  insufficient,  can  come  to  the  Court 
for  a  better. 


Coleridge  J.  I  think  this  order  is  not  only  proper, 
but  the  right  order.  The  plaintiff  is  to  see  whether  he 
can  give  the  exact  time  and  place.  If  he  is  unable  to 
do  that,  he  must  give  them  as  he  can,  and  the  defendant 
must  apply  again,  if  they  are  not  sufficient. 

Rule  discharged  with  costs. 


Lewis  against  Howell.  ■Friday, 

May  5  th. 

^JpHIS  cause  standing  for  trial  before  the  sheriff  of  Where  notice 
Cardiganshire,  the  plaintiff  gave  notice  to  the  de-  cume'Ji'ts  on  a 
fendant,  according  to  Beg.  Gen,  HiL  4  W,  4.  20.  («),  ^^Wen^'pu^r!''' 
that  he  proposed  to  adduce  certain  documents  in  evi-  ^Q^^^%f^^^' 

.  4  IF.  4.  20., 

and  admission  refused,  and  a  Judge's  order  thereupon  made,  according  to  the  same  rule, 
for  costs,  in  case  the  documents  are  proved  to  the  satisfaction  of  the  Judge  at  the  trial, 
certified  by  his  indorsement,  the  party  adducing  them  is  entitled  to  his  costs  of  the  proof, 
although,  after  trial,  the  verdict  is  set  aside  and  a  new  trial  granted  without  costs,  and, 
before  the  second  trial,  the  documents  are  admitted.  The  certificate,  in  such  case,  is  to  be 
given  by  the  Judge  who  presided  at  the  first  trial. 

(a)  5  B.  4;  Ad.  xvii. 


dence 
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1837.  dence,  and  that  the  defendant  might  inspect  them,  and 
~  would  be  required  to  admit  their  genuineness,  the  ser- 

Lewis  &  ' 

against      yice,  &c.     The  parties  afterwards  attended  before  a 

Howell. 

Judge  on  summons;  and,  the  defendant's  agent  refusing 
to  admit  the  documents,  the  learned  Judge  made  an 
order,  according  to  the  same  rule  of  Court,  "  That  the 
costs  of  proving  the  documents  specified  in  a  certain 
notice "  &c.  (the  notice  above  mentioned),  "  shall  be 
paid  by  the  defendant,  whatever  may  be  the  result  of 
this  cause,  provided  the  same  be  proved  at  the  trial  to 
the  satisfaction  of  the  Judge  or  other  presiding  officer, 
to  be  certified  by  his  indorsement  on  such  notice." 
The  cause  was  tried  before  the  sheriff  of  Cardigans^ ire, 
July  12th,  1836;  and  the  plaintiff  had  a  verdict:  but  a 
new  trial  was  moved  for;  and  this  Court  ordered  that  the 
verdict  should  be  set  aside  without  costs,  and  a  new  trial 
be  had.  The  plaintiff  again  gave  the  defendant  notice, 
as  stated  above,  specifying  the  same  documents ;  and,  a 
summons  being  taken  out  for  attendance  before  a  Judge, 
the  defendant  consented  to  an  order  for  his  making  the 
required  admissions.  On  the  second  trial,  before  the 
said  sheriff  of  CardigansJiire,  January  14th,  1837,  the 
plaintiff  again  had  a  verdict.  On  taxation  of  costs,  the 
defendant  objected  to  a  charge  for  proving  the  documents 
at  the  first  trial,  on  the  ground  that  that  trial  was  irre- 
gular, and  the  verdict  set  aside  without  costs.  The 
Master  disallowed  the  charge,  but  Patteson  J.,  on  sum- 
mons, ordered  a  review  of  the  taxation;  and  the  charge 
was  then  allowed. 

Chilton  now  moved  for  a  rule  to  shew  cause  why  the 
order  of  Patteson  J.  should  not  be  rescinded.  Accord- 
ing to  the  Rule  of  Court,  in  the  case  of  documents  not 
admitted  on  notice  and  summons,  an  order  is  to  be  made 

that 
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that  "  the  costs  of  proving  any  document  specified  in  the  1837. 
notice,  which  shall  be  proved  at  the  trial  to  the  satisfac-  ' 

Lewis 

tion  of  the  Judge,  or  other  presiding  officer,  certified  by  against 
his  indorsement  thereon,  shall  be  paid  by  the  party  so 
required  "  (to  admit),  "  whatever  may  be  the  result  of 
the  cause."  The  certificate  must  be  given  by  the  Judge 
presiding  at  that  trial  which  produces  the  final  result. 
Here  the  trial  at  which  the  documents  were  proved 
ended  in  a  verdict  which  was  set  aside  without  costs. 
The  sheriff,  as  the  officer  who  presided  at  the  last  trial, 
cannot  certify  that  the  documents  in  question  were  proved 
"  at  the  trial."  This  is  a  casus  omissus  in  the  Rule  of 
Court.    There  is  no  authority  on  the  point. 

Lord  Denman  C.  J.  I  am  glad  there  is  no  authority 
in  support  of  this  application.  On  principle,  I  think 
that  the  learned  Judge's  order  is  perfectly  right.  It 
would  be  a  great  hardship  if  the  plaintiff  could  not  have 
these  costs. 

Littledale  J.  The  first  order  could  not  be  revoked 
by  what  happened  afterwards ;  it  is  on  a  collateral  point. 
The  costs  are  to  be  paid  absolutely  and  at  all  events, 
whatever  becomes  of  the  cause.  And,  unless  the  judge 
or  officer  who  tried  the  first  cause  could  certify  so  as  to 
give  the  costs,  there  would  be  no  one,  in  a  case  like  this, 
who  could  do  it. 

Patteson  J.  concurred. 

Coleridge  J.  I  am  of  the  same  opinion.  The 
person  to  give  the  certificate  is  the  Judge  who  was  pre- 
sent when  the  documents  were  proved. 

Rule  refused. 

Vol.  VL  3  F 
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In  an  action 
on  a  bond,  the 


Sir  Charles  Ibbotson,  Bart,  and  Pollard, 

May  6th.  .     ,  — , 

against  i^ENXON, 
The  Same,  and  Bacon,  against  The  Same. 

RULE  was  obtained  in  this  term,  calling  on  the 
plaintiffs  signed        defendant  to  shew  cause  why  the  sums  of  172Z.  125. 

final  judgment,  •  i  - 

issued  a  ca.  sa.,  and  34Z.  10s.,  paid  into  Court  by  the  defendant  in  these 

the  defend-  actions,  should  not  be  paid  out  to  the  plaintiffs.  The 

fendanTtook^*  ^^^^  action  was  on  a  bond,  in  the  penal  sum  of  4000/., 

out  a  summons  conditioned  for  payment  of  2000Z.  and  interest.  The 

forreversmgthe  ^  J 

outlawry,  and,   gecond  was  on  an  indenture  of  covenant  for  payment 

on  attendance  ' 

before  a  Judge,  of  lOOOZ.  with  interest.    The  actions  were  tried  at  the 

an  order  was 

made,  by  con-    Yor/^^/r^?  Summer  assizes  1835,  and  verdicts  given  for 

sent,  that  on  i  •    •  ^      t    i  •       i  •  -v-r 

paymenttothe  the  plaintiiis.   Judgment  was  signed  in  November  1835; 

damagS  and  ^^d  the  defendant  was  afterwards  outlawed.    The  pro- 

on  final  judg^-  ceedings  to  outlawry  were  completed,  November  24th 

cosSofout*^^  1836;  and  process  of  capias  utlagatum  was  issued,  exe- 

lawry  (without  cuted,  and  returned  by  the  sheriff.    In  March  1837,  a 

prejudice  to  the 

proceedings      summons  was  taken  out  for  reversing  the  proceedings  to 

therein  being  i  .  i     i       i  •  tp 

continued),  and  outlawry,  which  the  plaintiiTS  were  willing  to  consent  to, 
CourTthe  i^n-°  on  the  payment  of  the  principal,  and  of  interest  to  the 
dursinc^th^  day  of  such  payment,  on  the  sums  respectively  found  due 
iSethe  elent  the  jury  in  the  two  actions,  with  the  costs  of  suit,  and 
ofanappli-      Qf  ^jje  proceedings  to  outlawry.    This  was  objected  to 

cation  to  the  r  &  j  ,i 

Court  (such      on  behalf  of  the  defendant.  The  parties  attended  before 

interest  to  be 

ascertained  by  Lord  Denman  C.  J.,  who  suggested  that  the  amount  of  in- 
the  outlawry     tcrest  due  from  the  time  of  the  trials  should  be  paid  into 

should  be  re- 
versed.   The  .  ,     ,  ,      ,      ,  , .  , 
Court  (assuming,  from  the  consent  given  to  the  above  order,  that  there  was  error,  on  which 
a  writ  of  error  might  have  been  brought  to  reverse  the  outlawry)  held 

That  it  could  not  be  made  a  condition  of  the  reversal  that  the  defendant  should  pay  the 
interest  which  had  accrued  after  judgment. 

Court. 
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Court.  This  was  assented  to,  and  an  order  made  that,  on  1 837- 
payment  of  damages  and  costs,  as  taxed  on  final  judg- 

^  Ibbotson 

ment,  together  with  the  costs  of  outlawry  (without  preju-  against 
dice  to  the  proceedings  on  the  outlawry  being  continued), 
to  the  plaintiffs,  and  on  paying  the  interest  into  Court 
to  abide  the  event  of  an  application  to  the  Court,  (such 
interest  to  be  ascertained  by  the  Master,)  the  outlawry 
in  the  said  actions  be  reversed.  The  interest,  as  taxed, 
from  Juh/  18th  1835,  amounted  to  the  sums  of  172Z.  125. 
and  34/.  10^.  above  mentioned;  and  these  were  paid 
into  Court.  The  principal  and  interest,  down  to  Juli/ 
18th  1835,  with  the  costs  of  action  and  of  the  proceed- 
ings to  outlawry,  were  paid  to  the  plaintiffs. 

Cresswell  now  shewed  cause.  There  is  no  authority 
for  demanding  interest  after  the  judgment.  The  out- 
lawry affords  no  ground  for  such  a  claim ;  the  exigi 
facias  (a)  is  merely  process  to  bring  a  party  into  Court, 
for  the  purpose  of  compelling  him  to  do  something. 
The  words  used  in  stat.  4  &  5  4*  M.  c,  18,  s.  4.  are 
"  to  do  and  perform  such  things  as  shall  be  required  by 
the  said  Court."  The  language  there  used  in  the  case 
of  an  outlawry  on  mesne  process  shews  what  the  law 
will  require  on  proceedings  after  judgment.  The  party, 
if  taken  on  an  exigi  facias  after  a  ca.  sa.,  would  do  and 
perform  what  was  requisite  by  paying  the  amount  re- 
covered by  the  judgment;  in  default  of  so  doing  he  is 
outlawed ;  and  to  reverse  the  outlawry  he  must  do  what 
he  ought  to  have  done  before,  namely,  pay  principal 
and  interest  down  to  the  time  of  signing  judgment;  to 
which  must  be  added  the  subsequent  costs,  but  not 
subsequent  interest.    ^Coleridge  J.  Does  any  ground  of 


(a)  He  referred  to  the  form,  Tidd's  Pract,  Forms,  393,  ed.  1828. 

3  F  2  reversal 
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1837. 


Jbbotson 

against 
JFenion. 


reversal  appear  in  this  case?]  No  objection  is  taken. 
{_Coleridge  J.  Then,  are  not  the  terms  in  the  discretion 
of  the  Court  ?]  The  Court  may  perhaps  dispense  with 
some  usual  terms  [a\  but  it  cannot  add  new  ones.  [Cole- 
ridge J.  The  Court  may  decline  reversing,  in  such  a 
case  as  this,  and  put  the  party  to  his  writ  of  error. 
Patteson  J.  I  do  not  think  any  statute  gives  a  right  to 
reverse,  except  for  error.  The  fact  is  that  in  the  great 
majority  of  cases  there  is  error,  because  the  proceedings 
are  taken  when  the  party  is  abroad,  which  is  erroneous.] 
If  the  Court  has  not  an  inherent  power  of  reversing, 
how  can  it  obtain  the  power  by  a  defendant's  consent 
to  pay  interest  on  the  judgment  debt  ?  [Coleridge  J. 
Upon  what  do  you  found  the  power  of  the  Court  in 
such  a  case  as  this?]  Upon  the  authority  they  have 
to  reverse  an  outlawry  as  having  answered  its  end  ;  which 
authority,  in  this  case,  is  analogous  to  the  authority 
they  have  under  stat.  4  &  5  W,  M.  c,  18.  5.4.,  where 
the  proceedings  are  on  mesne  process.  If  the  Court,  in 
this  case,  had  refused  to  reverse  the  outlawry  on 
motion,  and  the  defendant  had  brought  error,  the  plain- 
tiff, on  reversal,  could  not  have  recovered  interest  sub- 
sequent to  the  judgment. 


John  Bayley^  contra.  It  is  too  late,  after  an  order 
made  for  reversing  the  outlawry  on  terms,  to  say  that  the 
Court  has  no  power  to  give  this  interest.  The  parties 
have  agreed  that  the  Court  shall  decide  according  to  the 
equity  of  the  case.  There  are  many  instances  in  which 
the  courts  have  refused  to  reverse  an  outlawry,  unless  the 
party  applying  would  do  equity.  The  plaintiffs  have  been 
guilty  of  no  laches ;  a  ca.  sa.  must  have  issued  (otherwise 


(a)  See  Graham  v.  Henrys  \  B.  Sj;  Aid.  131. 

there 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


775 


there  would  have  been  no  ground  for  the  proceedings  1837. 

in  outlawry):  and,  if  that  process  could  have  been  exe-  ' 

Ibbotson 

cutedj  they  would  long  since  have  recovered  the  amount  against 
due  on  the  judgment.  The  defendant  ought  not  to  be 
in  a  better  situation  by  having  kept  out  of  the  way.  In 
1  Tidd,  131  (9th  ed.),  it  is  said  that,  after  judgment, 
the  plaintiff  may  proceed  to  outlawry  on  the  return  of 
non  est  inventus  to  a  ca.  sa.,  without  an  alias  or  pluries, 
and  the  reason  given  is  that  "  the  defendant,  having 
been  already  in  Court  before  judgment,  and  having 
conusance  of  the  debt,  ought  to  pay  it  on  the  first  suing 
out  of  the  capias,  and  his  not  performing  the  judgment 
is  a  contumacy,  for  which  he  is  put  out  of  the  King's 
protection."  The  only  question,  then,  is.  Whether  it  is 
equitable  that  the  defendant  should  pay  this  interest  ? 
It  has  been  held,  in  equity,  that  judgment  debts  carry 
interest;  14  Fin,  Abr.  458.  Interest  (C),  pi.  15.  («). 
And  in  Brown  v.  Bark/iam  (b),  cited  14  Vm,  Abr,  457. 
Interest  (C)  pi.  4.,  in  marg.,  Lord  Chancellor  Parker 
said  that  a  Master's  report  (computing  interest  on  a 
mortgage)  "  is  as  a  judgment  of  the  Court,  and  ap- 
points a  day  for  the  payment,  carrying  on  interest  to 
that  day;  and  the  party's  disobedience  to  the  Court,  in 
not  complying  with  the  time  of  payment,  ought  to  sub- 
ject him  to  interest."  And  it  is  said  in  Godfrey  v.  Wat- 
son  (c)  that  the  computation  of  interest  may  be  carried 
even  beyond  the  penalty  recovered  by  the  judgment.  At 
law,  in  an  action  of  debt  on  a  judgment,  the  plaintiff  is 
entitled  to  interest  where  he  has  used  proper  diligence  to 
obtain  payment  of  the  principal  sum  recovered ;  Bann  v. 
Dalzel  [d).  It  is  a  mere  assumption,  in  the  present  case, 
that  there  is  any  error :  if  any  be  alleged,  the  defendant 

(a)  Citing  Parker  v.  Harvey.  The  case  is  reported,  4  Bro.  P.  C.  604. 
(6)  1  P.  Wms.  652,  (c)  3  AtL  517.  {d)  Moo.  ^  M.  228. 

3  F  3  should 
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should  be  put  to  his  writ  of  error.  [Lord  Denman  C.  J. 
You  say  that  the  position  of  things  is,  now,  that  the 
Court  has  to  say  upon  what  terms  the  order  for  reversal 
ought  to  have  been  made.]    That  is  so. 

Lord  Denman  C.  J.  There  is  no  doubt  that  parties 
ought  to  receive  interest,  where  they  have  been  unfairly 
kept  out  of  the  principal.  But  the  practice  has  not  been 
to  give  it  in  cases  like  the  present.  Mr.  Bayley  admits 
that  the  situation  of  things  is  as  if  a  motion  were  now 
made  for  reversing  the  outlawry.  We  might,  in  such  a 
case,  refuse  a  rule,  and  put  the  party  to  his  writ  of 
error ;  but  it  has  been  so  inveterate  a  practice  to  reverse 
where  there  was  error  (and  we  must  presume  it  here), 
that  I  think  we  could  not,  in  granting  a  rule,  hold  the 
defendant  to  terms.  This  rule  must  therefore  be  dis- 
charged. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  In  M'Clure 
V.  Dunkin  («),  where  the  plaintiff  had  recovered  judg- 
ment on  a  bond  in  Ireland,  and  brought  assumpsit  in 
this  Court  on  the  judgment,  and  the  question  was, 
whether  he  was  entitled  to  interest  on  the  amount  re- 
covered, beyond  the  penalty  of  the  bond.  Lord  Kenyan 
said,  "  If  this  had  been  an  action  on  the  bond,  the 
objection"  (to  the  recovery  of  such  interest)  "  would 
have  holden  good ;  but  after  judgment  recovered,  transit 
in  rem  judicatam;  the  nature  of  the  demand  is  altered: 
and  this  being  an  action  on  the  judgment,  it  was  com- 
petent to  the  jury  to  allow  interest  to  the  amount  of  what 
was  due."  That  shews  that  the  recovery  of  interest 
depends  on  the  nature  of  the  proceeding.  On  affirmance 
of  judgment  for  the  plaintiff  on  a  writ  of  error,  the 

(a)  1  East,  436. 

plaintiff 


1837. 


Ibbotson 
against 
Fenton. 
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plaintiff  recovers  his  damage  for  his  delay  {a) ;  and,  in  1837. 
estimating  that,  the  Court  will  look  at  the  claim  for  in- 

^  ^  Ibbotson 

terest.  In  the  present  case,  at  the  time  of  the  proceeding  against 
to  outlawry,  the  plaintiff  was  entitled  to  execution,  but 
he  could  have  had  it  only  for  the  amount  recovered  by 
the  judgment,  and  for  costs.  I  think  he  is  not  now  entitled 
to  more.  Bann  y,  Dalzel{b)  has  been  cited,  as  shewing 
that,  in  debt  on  a  judgment,  interest  is  recoverable  where 
the  plaintiff  has  used  proper  diligence ;  but  in  another 
case  it  is  laid  down  that  interest  is  not  allowed  on  a  judg- 
ment except  under  special  circumstances  (c),  I  have  no 
doubt  here  that,  on  error  brought,  the  outlawry  might 
have  been  reversed  on  the  ground  that  the  defendant 
was  not  commorant. 

Patteson  J.  We  cannot  introduce  a  new  practice; 
and  it  has  always  been  the  practice  to  reverse  an  out- 
lawry, whether  before  or  after  judgment,  without 
payment  of  interest. 

Coleridge  J.  concurred. 

Rule  discharged. 

In  the  next  term  (June  12th),  Cresswell  moved  (an 
application  to  the  same  effect  having  first  been  made  at 
chambers,)  that  the  two  sums  in  question  should  be  paid 
out  of  Court  to  the  defendant. 


J,  Bm/Iei/  shewed  cause  in  the  first  instance,  contend- 
ing that  this  application  ought  not  to  be  complied  with ; 
and  that  the  decision  last  term  had  proceeded  on  an  as- 

(a)  Stat.  3  H.  7.  c.  10.  (6)  Moo.  ^  M.  228. 

(c)  Probably  Lewes  v.  Morgan,  3  Y.     J.  394. 

3  F  4  sumption 
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sumption  that  error  existed,  whereas  no  ground  of  error 
had  been  proved.  \_PaUeson  J.  When  the  parties  were 
before  my  Lord,  previously  to  that  motion,  it  was  taken 
for  granted  that  the  judgment  might  be  reversed,  and 
that  the  only  question  was,  w^hether  the  plaintiffs  should 
be  allowed  interest.]  The  plaintiffs  should  be  put  to 
their  writ  of  error ;  or  at  least  there  ought  to  be  a  motion 
for  the  purpose  of  reversing  the  outlawry. 

Lord  Denman  C.  J.  We  think  that  it  was  all  settled 
last  term. 

LiTTLEDALE,  Patteson,  and  Williams  Js.  concurred. 

Rule  absolute. 


1837. 


Ibbotson 

against 


Majith  E,OBERTs  and  Another  against  Bate  and  Robins. 

Where  parties  HP  HIS  was  an  action  brought  to  recover  2000/.  de- 
have  pleaded  in  A 

abatement  for  posited  with  the  defendants  as  bankers,  April  4th 

non-joinder  of 

a  defendant,  this  1829.    In  1835,  the  plaintiffs,  apprehending  that  their 

set  asidTthe^*^  claim  would  be  barred  by  the  Statute  of  Limitations,  de- 

tirwritlto^be  sired  to  have  a  renewal  of  the  accountable  receipt  given 

amended,  on  ^^le  time  of  deposit.    The  defendants  offered  a  new 

the  ground 

that  the  plain-  receipt,  but  in  a  conditional  form ;  whereupon  the  plain- 
tiff is  barred  by  ^  '             ^                             '              r  r 
the  Statute  of  tiffs,  in  the  middle  of  March  1835,  served  a  writ  of 

limitations 

from  bringing  summons  in  the  present  action.     The  defendants,  on 

a  fresh  action.  ^               i                   i      •      i          •  • 

And,  on  April  14th,  1835,  obtamed  an  injunction  to  stay  pro- 
^endment,"'^^  cecdiugs,  which  was  dissolved  by  order  of  the  Vice- 
fused  t^enter  Chancellor ;  and  the  order  confirmed,  on  appeal,  by  the 
upon  the  con-  ^^^j  Chancellor.    Notice  of  appeal  to  the  House  of 

sideration  of 

facts  stated  on  Lords  was  then  given  to  the  plaintiffs,  but  withdrawn 

affidavit  to  shew 

an  equitable  in  August  1836.    The  plahitiffs  then  declared;  and  the 

claim  to  the  „  , 

indulgence.  detenuants 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


779 


defendants  pleaded  in  abatement  the  non-joinder  of  one  1837. 
Hill^  who  was  alleged  to  have  been  their  partner.    The  ^ 

Roberts 

six  years  from  the  accruing  of  the  cause  of  action  having  against 

Bate. 

expired,  the  plaintiffs,  in  Michaelmas  term  1836,  ob- 
tained a  rule  to  shew  cause  why  the  plea  in  abatement 
should  not  be  set  aside,  or  why  the  plaintiffs  should  not 
be  at  liberty  to  amend  the  writ  and  other  proceedings  in 
the  cause,  by  adding  HilVs  name. 

In  support  of  the  rule  affidavits  were  put  in,  con- 
taining details  as  to  the  merits  of  the  cause,  and  stating 
that  the  two  defendants  had  taken  proceedings  at  law 
and  in  equity,  concerning  the  deposit  in  question, 
without  reference  to  Hill  as  a  partner ;  and  that  the 
ofler  of  a  conditional  receipt,  made  to  the  plaintiffs  as 
above  mentioned,  was  signed  "  Bate  and  Robins,  sur- 
vivors." And  the  plaintiffs  stated  that,  but  for  the 
injunction,  they  should  have  proceeded  in  the  action 
without  delay.  The  defendants,  in  their  affidavits  in 
answer,  made  statements  to  explain  the  representations 
alleged  to  have  misled  the  plaintiflPs.  They  deposed  that 
Hill  was  their  partner  at  the  time  of  the  deposit,  but 
had  ceased  to  be  so  when  the  conditional  receipt  was 
offered,  and  when  the  action  was  brought ;  and  they 
alleged  circumstances  to  shew  that  Hiirs  former  part- 
nership with  them  must  have  been  known  to  the  plain- 
tiffs before  they  brought  their  action.  Some  details 
were  also  given  as  to  the  merits. 

Sir  eJ.  Campbell,  Attorney- General,  and  22.  V.  Richards 
now  shewed  cause.  The  plea  is  regular,  and  verified 
by  affidavit ;  no  sufficient  reason  is  given  for  its  being 
set  aside  directly,  or,  as  it  would  be  by  the  proposed 
amendment,  indirectly.    It  is  true  that,  in  LaJdn  v. 

Watson, 
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1837.       Watson  (a),  where  executors  sued,  and  the  defendant 
~^      pleaded  in  abatement  the  non-joinder  of  a  co-executrix, 

Roberts 

against  who  was  a  mere  nominal  partyj^'the  Court  of  Exchequer 
allowed  the  writ  of  summons  to  be  amended,  in  order 
that  the  plaintiffs  might  not  be  barred  by  the  Statute  of 
Limitations :  but  there  the  defendant  was  seeking  to 
take  an  unfair  advantage  of  a  mistake,  and  the  order 
made  was  a  considerable  stretch  of  power.  The  affi- 
davits here  shew  that  the  plaintiffs  were  not  misled  as  to 
HilVs  interest  in  the  subject-matter  of  the  suit.  The 
plaintiffs  had  had  ample  time  to  declare  before  the  in- 
junction; and,  if  they  had  done  so,  they  might  have  ob- 
tained a  plea  early  enough  to  allow  of  their  bringing  a 
fresh  action. 

Talfourd  Serjt.  and  Whateley,  contra.  On  the  merits 
it  is  clear  that  no  injustice  will  be  done  by  amending 
the  writ.  [Lord  Denman  C.  J.  We  cannot  go  into  such 
points  now.  This  kind  of  discussion  shews  the  great 
inconvenience  of  receiving  applications  to  cure  such  de- 
fects.] In  addition  to  the  authority  of  Lakin  v.  Wat- 
son (a),  the  Court  of  Exchequer,  in  BaJcer  v.  Neave7'  (b), 
allowed  a  declaration,  by  assignees  of  a  bankrupt,  to  be 
amended  by  inserting  the  name  of  the  official  assignee  ; 
and,  in  Horton  v.  The  Inhabitants  of  Stamford  [c),  they 
permitted  the  wTit  and  subsequent  proceedings  to  be 
amended  by  substituting  the  word  "  borough "  for 
"  hundred,"  the  time  for  bringing  a  new  action  having 
expired.    That  case  is  recognised  in  Partridge  v.  Wall- 

(a)  2  Cro,  ^  M.  685.     S.  C.  2  Bowl.  F.  C.  633.  j  and,  as  Lakin  v. 
Massie,  4  Tyrwh.  839. 

(h)  1  Cro.  ^  S.  C.3  Tyrwh.  233. 

(c)  1  Cro.  ^  M.713.    S.  C.3  Tyrwh.  869. 

bank. 


IN  THE  Seventh  Year  of  WILLIAM  IV. 


781 


hanh  [a\  Even  in  penal  actions,  amendments  have 
often  been  allowed,  where  it  would  have  been  too  late 
to  bring  a  fresh  action.  The  plaintiffs  here  have  lost 
no  time  in  applying  to  set  aside  the  plea  in  abatement. 

Lord  Denman  C.  J.  The  action  here  was  not  com- 
menced till  the  parties  were  upon  the  verge  of  the 
Statute  of  Limitations.  After  the  writ  was  sued  out 
they  suffered  a  month  to  pass  without  declaring.  An  in- 
junction was  obtained,  and  dissolved ;  and  then  they  de- 
livered a  declaration,  to  which  it  was  pleaded  that  there 
was  another  party  who  should  have  been  joined  as  de- 
fendant, but  was  not.  And  it  appears  that  that  is  the 
case.  Then  the  present  motion  is  made.  It  seems  to 
me  a  great  exercise  of  power  in  any  court  to  say  that  a 
party  shall  be  deprived  of  any  plea  which  the  law  gives 
him.  And  when  that  plea  raises  a  defence  which  is 
founded  in  strict  justice,  I  should  be  sorry  to  extend 
the  limits  of  authority  with  respect  to  it.  Sometimes 
a  party  is  purposely  omitted,  to  avoid  a  set-off,  or 
for  some  similar  reason :  that  does  not  appear  to  be 
the  case  here;  but  I  should  always  be  very  unwil- 
ling to  set  aside  a  plea  which  a  party  has  a  right  to 
place  on  the  record.  Then,  as  to  the  application  to 
amend.  The  earliest  decision  cited  in  favour  of  this 
proceeding  was  in  1832.  Since  the  time  of  James  I., 
when  the  Statute  of  Limitations  passed,  there  must  have 
been  many  instances  in  which  the  Courts  would  have 
been  glad  to  grant  such  an  assistance,  if  they  had  been 
warranted  in  doing  so;  but  it  is  only  of  late  that  the 
power  has  been  exercised.    The  case  of  Horton  v.  The 

(a)  1  Mee.  ^  fT.  316. 

Inhabitants 


1838. 
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 [      Inhabitants  of  Stamford  [a)  was  not  quite  an  exercise  of 

Roberts      such  a  power ;  the  Court  there  merely  cured  a  slip  in  the 

Bate!  naming  of  the  defendants.  But  amendments  of  the  na- 
ture now  prayed  for  were  allowed  in  Baker  v.  Neaver  (Z>), 
and  LaJcin  v.  Watson  (c).  Now,  I  have  every  possible 
disposiiion  to  bow  to  any  decision  adopted,  on  consider- 
ation, by  the  Court  of  Exchequer,  or  any  other  court ; 
but  I  doubt  the  power  of  the  Courts  to  do  any  such 
thing  as  was  there  done.  1  doubt  whether  parties 
named  on  writs,  and  having,  by  the  manner  in  which 
they  are  named,  certain  defined  rights,  are  to  be  de- 
prived of  them  by  an  alteration  which  the  opposite  party 
finds  necessary  in  consequence  of  his  own  mistake.  It  is 
said  to  be  reasonable  and  just,  under  the  circumstances  of 
this  case,  that  the  amendment  should  be  made ;  but  we 
cannot  decide  such  a  question  on  these  affidavits.  The 
affidavits  of  the  plaintiffs  themselves  shew  negligence: 
but  I  do  not  decide  on  that  ground.  I  think  it  impos- 
sible for  us  to  go  into  the  equities  of  the  case  upon  facts 
extending  through  a  long  series  of  years.  By  granting 
this  rule  we  should  be  defeating  the  law  as  it  has  been 
long  known  and  understood,  and  rendering  an  assist- 
ance to  which  the  parties  seeking  it  are  not  entitled. 

LiTTLEDALE  J.  By  a  late  act,  new  restrictions  are 
laid  upon  pleading  in  abatement  (dZ);  but,  subject  to  those, 
parties  are  still  entitled  to  the  benefit  of  such  pleas. 
Some  instances  have  been  cited  of  amendments  like 
that  in  question,  permitted  by  the  Court  of  Exchequer  ; 

,       (a)  1  Cro.  ^  M.  773.    -S*.  C  3  Ti/rwh.  869. 
{b)  1  Cro.  4;  M,  112.    S.  C.  3  Ti/rwh.  2S3. 

(c)  '2  Cro.  cf-  M.  685.    S.  C.  2  Dowl.  P.  C.  633.    4  Tyrwh.  839. 
(rf)  Stat.  3  &  4  r.  4.  c.  42.  ss.  8,  9,  10,  11. 

but, 


IN  THE  Seventh  Year  of  WILLIAM  IV.  783 

but,  although  we  may  allow  informalities  or  mere  1837. 

verbal  mistakes   to   be   amended,   I  think  that  the   

alteration  now  suggested  (which  is  allowing  another  against 
party  to  be  placed  on  the  record  as  defendant)  is  '^'*'^^* 
beyond  our  power.  Except  those  cases,  no  authority 
is  adduced,  since  the  time  of  James  I.  In  a  case  in 
1  Bosanquet  Puller  («),  a  party  suing  on  a  bond 
was  allowed  to  amend  his  capias  ad  respondendum  by 
inserting  the  name  of  another  obligee ;  but  that  was  by 
consent.  It  seems  to  me  that  this  application  cannot 
be  complied  with. 

Patteson  J.     This  motion,  though  made  in  the 
alternative,  has,  substantially,  one  object,  to  get  rid  of 
the  plea  in  abatement.    A  defendant  has  a  right  by  law 
to  plead  in  abatement :  the  whole  of  this  subject  has 
lately  been  considered  by  the  legislature  in  framing  the 
statute  3  &  4  W,  4.  c.  42. ;  and  the  restrictions  there 
imposed  are  a  strong  recognition  of  the  right  so  far  as 
it  is  unaltered.    If  we  took  upon  ourselves  to  set  aside 
a  plea  in  abatement  on  any  ground,  it  would  be  exer- 
cising a  very  large  authority.    The  only  case  directly 
in  point  is  Lakin  v.  Watson  (b) :  in  the  other  cases 
cited,  there  was  no  plea  in  abatement;  and,  except  in 
one,  no  other  party  was  added.    In  Lakin  v.  Watson  (h) 
the  Court  of  Exchequer  did  allow  the  amendment;  but, 
with  all  respect  for  that  Court,  I  cannot  see  why  the 
amendment  should  be  permitted  for  the  purpose  of 
saving  the  Statute  of  Limitations,  more  than  on  any 
other  account.    There  are  many  affidavits  here,  stating 
circumstances  which  are  intended  to  weigh  in  point  of 
equity,  and  thus  calling  upon  us  to  exercise  a  juris- 

(a)  Tabrum  v.  Tenant,  1  B.  ^  P.  48]. 

(6)  2  Cro.  ^  M.  685.    S.  C.  2  Doivl.  P,  C.  633.  ;  4  Ti/rivh.  839.  ! 

diction 
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1837.  diction  which  I  disclaim.  It  is  impossible  to  form  a 
"  just  opinion  on  facts  so  stated;  and  this  shews  the  in- 

against      convenience  attending  applications  of  such  a  nature. 

Bate* 

In  one  report  of  the  last  cited  case,  my  brother  Parke  is 
represented  to  have  said  that  the  Judges  have  resolved 
not  to  allow  an  amendment  of  this  kind  in  future,  ex- 
cept where,  by  a  refusal,  the  party  would  be  deprived 
of  his  action  {a) .  I  think  this  has  been  misunderstood. 
There  was  some  discussion,  how  far  writs  of  summons 
should  be  amended  in  future ;  but,  as  to  adding  the 
name  of  a  party  {b),  I  disclaim  having  sanctioned  it,  and 
have  no  doubt  this  is  a  mistake  in  the  report.  I  would 
not  so  extend  our  authority. 

Rule  discharged  (c). 

(a)  In  the  report,  4  Ti/r.  839.,  the  resolution  of  the  Judges  is  not  so 
qualified.  It  is  also  stated  without  qualification  in  HodgUnson  v.  Hodg- 
kinsorif  I  A.  ^  E.  535.,  by  Taunton  J. 

(h)  See  Eubanke  v.  Owen,  5  A.    E.  298. 

(c)  Coleridge  J.  had  left  the  Court. 


Saturday,  I"  the  Matter  of  The  Aston  Union. 

May  6th. 

An  information  ^HILTON  moved  for  a  rule  to  shew  cause  why  in- 
of  ^quTwIr-  formations  in  the  nature  of  a  quo  warranto  should 

ife^for^exer""*  notbe  exhibited  against  parties,  to  shew  by  what  autho- 

ci^sing  the  office  j-jj-y  t^jgy  respectively  exercised  the  office  of  guardian  of 

the  poor  for  an  the  poor,  in  the  Aston  Union,  for  the  parish  of  Aston 

union  under  nr.  i     •        i  i     i  i 

Stat.  4  &  5  ^.  4.  in  Warmclcshire.  1  he  amdavits  shewed  that  there 
^*    '  had  been  a  formal  election  of  the  parties,  under  stat. 

4  &  5  j^.  4.  c,  76.,  but  stated  facts  to  impeach  the 
validity  of  the  election,  on  the  ground  of  persons  having 
been  admitted  to  vote  who  had  no  title  to  do  so,  under 
sect.  40.  It  appeared  that  Aston  was  a  large  and  popu- 
i  lous 
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lous  parish.     Chilton  urged  that  there  was  no  other  1837. 
method  of  trying:  the  validity  of  the  election,  and  that 

^  ^  ^  In  the  Matter  of 

this  was  a  new  public  office  of  great  importance.    He     The  Aston 

Union. 

cited  Com,  Dig.  Quo  Warranto  (A),  Rex  v.  'Nichol- 
son (a),  Bex  v.  Boyles  (b),  Bex  v.  Beedle  {c),  [Lord 
Denman  C.  J.  Bex  v.  Beedle  (c)  was  decided  upon  the 
authority  of  an  earlier  case  on  an  act  (stat.  28  G.  3. 
c.  76.)  which  certainly  related  to  guardians  of  the  poor. 
But  there  is  a  later  case  the  other  way,  Bex  v.  Bams-' 
den  (d).  ]  In  Bex  v.  Bamsden  [d)  Lord  Denman  C.  J. 
expressed  much  doubt :  the  case  appears  to  have  been 
decided  entirely  on  the  authority  of  Bex  v.  Hanley  {e) ; 
and  in  this  last  case  Parke  J.  differed  from  the  rest  of 
the  Court ;  and  it  was  cited  in  Bex  v.  Beedle  {g\  but 
ineffectually.  And  both  Bex  v.  Bamsden  [d]  and  Bex  v. 
Hanley  {e)  are  decisions  on  local  acts :  this  is  an  act 
affecting  the  whole  kingdom.  \_Patteson  J.  It  has  been 
held  that  quo  warranto  does  not  lie  for  the  office  of 
overseers  (h).  As  for  there  being  no  other  remedy,  that 
is  a  good  argument  on  an  application  for  a  mandamus, 
but  not  on  one  for  a  quo  warranto.] 

Lord  Denman  C.  J.  We  are  not  at  liberty  to  depart 
from  the  late  case  of  Bex  v.  Bamsden  {d),  which  was  de- 
cided after  much  consideration. 

LiTTLEDALE  and  Patteson  (2)  Js.  concurred. 

Rule  refused. 

(a)  1  Sir.  299.  (b)  2  Sir.  836.    S.  C.  2  Ld.  Rmjm.  1559, 

(c)  3A.4;E.  467.  (d)  5  J.  8;  H.  456. 

(e)         ^  E.  463,  note  (6). 

(g)  3  A.  ^E,A1S. 

(h)  See  Rex  v.  Daubnei/y  1  Bott,  347.,  pi.  358.,  6th  ed. 
(i)  Coleridge  J,  was  absent. 
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Saturdayy 
May  6th. 


Tebbutt  against  Selby. 


^ASE.     The  declaration  stated  that  the  plaintiff, 
before  and  at  &c.,  was,  and  from  thence  hitherto 


&c, ;  and  in  which  said  rooms  he  then  inhabited  and 
dwelt,  and  still  doth  inhabit  and  dwell,  with  his  family; 
and  the  plaintiff,  during  all  the  time  aforesaid,  ought  to 
have  had,  and  still  of  right  &c.,  for  himself  and  his 
family  inhabiting  and  dwelling  in  the  said  rooms,  at  all 


Declaration,  in 
case,  alleged 
that  plaintiff 
was  entitled  to 

the  use  of  a      has  been,  and  still  is,  lawfully  possessed  of  certain 

cistern,  and  .  •     i      n.  i 

that  defendant   rooms  in,  and  parcel  or,  a  certam  dwellmg-house,  situate 

fastened  up  a 
door  and  door- 
way leading  to 
that  cistern, 
and  thereby 
prevented 
plaintiff  from 
having  access 
to  the  cistern. 

traversed"only  Seasonable  times,  the  liberty  and  privilege  of  taking 
the  dst^rn*' on^  Water  from  and  out  of  a  certain  cistern,  situate  and 
il^He^war^"^^^  being  in  the  said  dwelling-house,  and  the  use,  benefit, 
joined,  and  enjoyment  of  such  cistern.    Yet  defendant,  well 

found  for  the  ' 

defendant.       knowing  &c.,  but  wrongfully  &c.  contriving  &c.,  and  to 

(1)  That  the  deprive  the  plaintiff  of  the  use,  benefit,  and  enjoyment 
would  be  bad  of  the  Said  cistern,  heretofore,  and  whilst  the  plaintiff 
nmrrer,^?r  on  was  SO  posscssed  &c.,  to  wit  ou  &c.,  and  ou  divers 
not^^hew-"^  Other  days  and  times  between  &c.,  wrongfully  and  in- 
inga  rightto    iuriouslv  locked  and  fastened  and  caused  and  procured 

use  the  door      J  >>  * 

and  doorway ;        j^g  locked  and  fastened  up  a  certain  door  and  door- 

and  that  the 

declaration  way,  situate  and  being  in  the  said  dwelling-house,  and 

considered,  leading  to  the  said  cistern,  and  kept  and  continued  the 

formaUy  shew-  Same  SO  lockcd  and  fastened  up  for  a  long  space  of 

righ^or  as  a  time,  to  wit  &c. ;  and  thereby,  for  and  during  all  that 

complaint 
merely  of  an 

obstruction  to  the  use  of  the  cistern,  the  gist  of  the  complaint  being  the  fastening  the 
door,  and  the  obstruction  merely  the  mode  in  which  damage  accru.ed. 

(2)  That,  on  the  above  issues,  no  such  right  could  be  intended  'after  verdict. 

(3)  And  that  the  omission  to  shew  it  was  not  cured  by  the  pleading  over,  or  the  sta- 
tutes of  jeofails,  the  defect  being  in  substance. 

Judgment  arrested. 

time, 
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time,  continually  hindered  and  prevented  plaintiff  and  1837. 
his  family  from  having  access  to  the  said  cistern,  and  ~ 

''  "  Tebbutt 

absolutely  hindered  and  prevented  plaintiff  and  his  said  against 

Selby, 

family  from  taking  any  water  from  the  said  cistern,  and 
wholly  excluded  them  from  the  use,  benefit,  and  enjoy- 
ment of  the  same;  and  plaintiff  and  his  family,  by  means 
of  the  premises,  could  not,  during  any  part  of  the  time 
aforesaid,  obtain  water  from  the  said  cistern,  or  have  the 
use  and  benefit  of  the  same,  as  they  of  right  &c. ;  and 
plaintiff  hath  been,  by  means  of  the  premises,  entirely 
deprived  of  the  use,  benefit,  and  enjoyment  thereof  &c. 

Plea,  that  the  plaintiff  ought  not,  during  any  part  of 
the  time  in  the  said  declaration  mentioned,  to  have  had, 
nor  ought  he  still  of  right  to  have,  for  himself  and  his 
family  inhabiting  and  dwelling  in  the  said  rooms,  at  all 
seasonable  times,  the  liberty  and  privilege  of  taking 
water  from  and  out  of  the  said  cistern,  or  the  use,  be- 
nefit, and  enjoyment  of  such  cistern  in  manner  and  form 
&c.  Conclusion  to  the  country.  Joinder.  There  was 
also  an  issue  on  a  similar  traverse,  as  to  the  use  of  a 
dust-hole  (a). 

On 

(a)  The  declaration  alleged,  that  plaintiff  had  the  privilege  of  using  i 
a  dust-hole  for  the  convenience  of  his  rooms,  and  that  the  door  and 
doorway  led  to  it;  and  complained  of  the  obstruction  in  the  same 
terms  as  with  respect  to  the  cistern.  The  traverses  were  as  follows. — 
As  to  so  much  of  the  said  declaration  as  relates  to  locking  and  fastening 
and  causing  and  procuring  to  be  locked  and  fastened  up  the  said  door 
and  doorway  in  the  said  declaration  mentioned,  and  keeping  and  con- 
tinuing the  same  so  locked  and  fastened  up  for  the  said  space  of  time 
therein  mentioned,  and  absolutely  hindering  the  plaintiff  and  his  family 
from  taking  any  water  from  the  same  cistern,  and  wholly  excluding  them 
from  the  use,  benefit,  and  enjoyment  of  the  said  cistern,  actionem  non, 
because  he  says  that  the  plaintiff  ought  not,  during  any  part  of  the  time 
in  the  said  declaration  mentioned,  to  have  had,  nor  ought  he  still  of  right 
to  have,  for  himself  and  his  family,  inhabiting  &c.,  at  all  seasonable  times, 
the  liberty  and  privilege  of  taking  water  from  and  out  of  the  said  cistern 

Vol.  VI.  3  G  in 
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On  the  trial  before  Coleridge  J.,  at  the  Middlesex 
sittings  after  last  Hilary  term,  the  jury  found  a  verdict 
for  the  plaintiff  on  both  issues.  In  Easter  term  last, 
Peacock  obtained  a  rule  to  shew  cause  why  judgment 
should  not  be  arrested. 

Sir  J,  Campbell,  Attorney- General,  and  J.  Jervis  now 
shewed  cause.  The  defendant  does  not  deny  the 
obstruction,  but  the  right,  which  is  found  for  the 
plaintiff.  It  will  be  objected  that  the  declaration  does  not 
expressly  shew  that  the  obstruction  of  the  door-way  pre- 
vented the  enjoyment  of  the  right.  But  the  obstruction 
is  the  gist  of  the  action,  and  is  positively  alleged ;  and 
the  manner  of  it  is  immaterial :  the  mention  of  the  door 
and  doorway  was  unnecessary ;  and  this  may  now  be 
rejected  as  surplusage.  The  defendant  might  have 
traversed,  not  only  the  locking  the  door,  but  the  obstruc- 
tion :  the  latter  is  therefore  substantively  alleged  and 
admitted.  It  does  not  appear,  indeed,  that  the  door  be- 
longed to  the  plaintiff,  or  that  there  was  no  other  way  to 
the  cistern,  &c. ;  but  either  may  be  intended  after  verdict. 

PeacocJc,  contra.  Perhaps,  if  the  declaration  had 
simply  alleged  an  obstruction,  it  would  have  been  good  : 
but  the  complaint  is,  that  the  door  was  fastened ;  and 
the  obstruction  is  mentioned  only  as  a  consequence. 
The  gist  of  the  complaint  is,  therefore,  the  fastening  of 
the  door,  which  is  not  even  alleged  to  have  been  done 
for  the  purpose  of  obstructing.  According  to  the 
argument  on  the  other  side,  the  declaration  would  have 

in  the  said  declaration  mentioned,  or  the  use,  benefit,  and  enjoyment  of 
such  cistern,  in  manner  &c.  And,  as  to  the  residue  of  the  said  declaration, 
actionem  non,  because  &c.  (a  similar  traverse  as  to  the  dust-hole,  follow- 
ing the  declaration). 

been 
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been  good  if  it  bad  charged  that  the  defendant  locked  1837. 
up  his  own  door ;  for  that,  too,  might  have  been  rejected  ~ 
as  surplusage.  Consistently  with  this  record,  the  against 
plaintiff  might  be  a  lodger,  and  the  defendant  another 
lodger  who  had  taken  his  room  subsequently,  the  land- 
lord having  reserved  no  right  to  pass  through.  Suppose 
a  party  had  a  right  of  common  in  a  close,  it  would 
not  follow  that  the  proprietor  of  the  only  gate  through 
which  access  could  be  had  to  the  close  could  not  fasten 
it  up  :  a  right  of  passage  is  not  a  necessary  consequence 
of  such  a  right  of  common.  The  declaration  ought  to 
have  alleged  that,  by  reason  of  the  plaintiff's  possession 
of  the  room  and  right  to  the  easement,  he  had  a  right  to 
pass  through  the  door-way.  So,  in  an  action  by  a  rector 
for  obstructing  a  way  by  which  he  must  fetch  his  tithes, 
the  declaration  should  state  that,  by  reason  &c.,  he  was 
entitled  to  the  way.  It  is  true  that  the  title  need  not  be 
deduced  in  a  declaration  in  case,  as  in  a  plea;  note  (2) 
to  Mellor  v.  Spateman  {a),  St,  John  v.  Moody  (b) ;  the 
same  law  is  laid  down  in  Com,  Dig.  Pleader^  (C  39.), 
but,  as  is  there  said,  "  It  is  necessary  that  the  plaintiff 
should  shew  the  common  or  way,  &c.  to  be  his  own, 
otherwise  it  may  be  the  common,  &c.  of  the  defendant 
and  Blyth  v.  Topham  {c)  is  referred  to,  where  judgment 
was  arrested  after  verdict.  It  is  said  that  the  defendant 
might  have  traversed  the  obstruction ;  but  that,  sup- 
posing it  could  be  done,  would  not  have  raised  the  ques- 
tion as  to  the  right  to  pass  the  door ;  Frankum  v.  The 
Earl  of  Falmouth  (d) :  it  would  have  been  merely  a 
denial  of  the  fastening  the  door,  not  of  the  fact  of  its 
causing  an  obstruction.  Even  admitting  that,  after  ver- 
dict, it  must  be  taken  that  there  was  no  way  to  the 

(a)  1  Wms.  Saund.  346.  (h)  1  Vent.  274. 

(c)  Cro.  Jac.  158.  (d)  2  A.     E,  452. 

3  G  2  cistern, 
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18S7.  cistern,  &c.,  except  through  the  door,  that  does  not 
Iebbutt  ^^^^  ^  right  of  way,  for  a  way  of  necessity  does  not 
against  exist  in  Doint  of  law;  note  (6)  and  note  [ to  Pomfret 
V.  Ricrqft  («),  Bulla7'd  v.  Harrison  {b) ;  which  shews  that 
the  right  to  the  easement  should  be  substantively  alleged : 
and,  after  such  an  allegation,  an  allegation  of  the  neces- 
sity is  surplusage ;  Staple  v.  Heydon  [c).  The  right  to 
use  the  doorway  might  have  been  traversed,  if  alleged. 

It  is  suggested  that  the  Court  may  intend,  after  ver- 
dict, that  the  door  belonged  to  the  plaintiff ;  but,  if  that 
were  so,  the  action  would  be  misconceived.  [Lord 
Denman  C.  J.  Suppose  the  door  to  belong  to  a  third 
party,  who  had  given  license  to  the  plaintiff.]  Such  a 
right  in  the  plaintiff  should  appear  in  the  declaration. 
But  no  intendment  can  be  made  to  assist  the  defendant, 
either  by  the  pleading  over  or  the  statutes  of  jeofails, 
or  at  common  law.  "  If  the  count  wants  time,  place, 
or  other  circumstances,  it  may  be  aided  by  the  bar ; " 
Com.  Dig.  Pleader^  (C  85.),  referring  to  Bonham's 
Case  {d),  where  it  is  added,  "  but  when  the  declar- 
ation wants  substance,  no  bar  can  make  it  good." 
And  this  is  a  substantial  omission,  as  appears  from 
Bullardv.  Harrison  (b).  Then  the  statutes  of  jeofails 
do  not  cure  defects  of  substance,  any  more  than  the 
statutes  of  special  demurrer,  27  JEliz.  c.  5.  s.  1.,  and 
4  Ann.  c.  16.  5.  1.;  Hooker  v.  Ni/e  (e),  Ward  v.  Honey^ 
wood  (g).  The  last-mentioned  statute,  s.  2,  extends  the 
statutes  of  jeofails  to  cases  of  confession,  nihil  dicit,  and 
non  sum  informatus ;  and  Lord  Mansjleld,  in  Collins  v. 
Gibbs  (h),  said  that  an  objection  on  default  came  before 

(a)  1  IFms.  Saund.  323  (5th  ed.).  f^)  4  M.  §•  S.  387. 

(c)  6  Mod.  I.  {d)  S  Rep.  120 b. 

(e)  \  C.  M.  Sf;  n.  258.    S.  C.  4  Tyrwh,  111. 
{g)  1  Doug.  61,  {h)  2  Burr.  900. 

the 
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the  Court  exactly  as  if  it  had  been  on  demurrer,  that  1837. 
is,  of  course,  general  demurrer.    Lastly,  as  to  intend- 

^  ^  Tebbutx 

ment  by  common  law  after  verdict,  the  question  is  agaimt 
whether  the  fact  sought  to  be  intended  would  neces- 
sarily be  in  proof  before  the  jury  ;  note  (1)  to  Stennel  v. 
Hogg  (a).  But  no  such  proof  could  be  given  in  support 
of  the  issues  joined  on  this  record,  which  go  merely  to  the 
right  to  use  the  cistern,  &c.  The  judge  could  not  have 
left  the  question  of  the  right  to  the  doorway  to  the  jury. 
Avery  v.  Hoole  (6),  Buller  J.  in  Nerot  v.  Wallace  {c\ 
Spier es  v.  Parker  (d),  are  authorities  on  this  last  point. 
In  Spieres  v.  Parker  {d)  the  plaintiff  declared  in  debt, 
under  stat.  19  G.  2.  c,  30.  s,  1.,  which  imposes  penalties 
for  impressing  on  board  a  man  of  war  mariners  serving 
on  board  ships  employed  in  the  British  sugar  colonies  in 
the  West  Indies,  unless  they  shall  have  deserted  from 
such  man  of  war ;  and,  the  declaration  not  having 
negatived  that  the  mariners  were  deserters  from  any 
such  man  of  war,  judgment  was  arrested :  but,  ac- 
cording to  the  argument  for  intending  the  fact  here,  it 
would  have  been  necessary  to  plead  that  they  were  such 
deserters,  or  else  the  contrary  would  be  intended  after 
verdict.  {Patteson  J.  May  we  not  treat  this  as  an  in- 
formal statement  of  the  right  to  pass  through  the  door- 
way, cured  by  the  statutes  of  jeofails,  as  in  Corhyson  v. 
Pearson  [e)  ?]  There  the  plaintiff  prescribed  for  common 
for  his  beasts  levant  and  couchant,  and  averred  that 
he  put  the  beasts  in,  utendo  communia  sua  praedicta; 
which  was  held  to  be  an  informal  allegation  that  the 
beasts  were  levant  and  couchant.    But  here  is  nothing 

(a)  1  Wms.  Saund.  228.  (6)  2  Cowp.  825. 

(c)  3  T.  R.  25,  26.  (cZ)  1  T.  R.  141. 

(c)  Cro.  Eliz.  (458). 

3  G  3  from 
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from  which  the  right  to  pass  the  door  can  be  inferred, 
however  informally.  There  might  be  several  ways  of 
access ;  or  the  plaintiff  might  have  himself  stopped  all 
but  this. 

Lord  Denman  C.  J.  The  defect  cannot  be  cured  by 
intendment  after  verdict.  The  issues  having  passed 
over  the  question  of  right  to  the  doorway,  we  cannot 
import  any  facts  to  make  such  a  right  good.  We  must 
take  it  as  if  this  were  a  judgment  by  default,  or  as  on 
general  demurrer.  If  the  declaration  had  alleged  a 
right  to  use  the  cistern  and  dust-hole,  and  had  com- 
plained that  that  right  was  interrupted,  it  might  have 
been  good.  But  here  it  states  the  particular  means  of 
obstruction,  that  the  defendant  caused  the  door  to  be 
fastened.  Then  does  such  an  act,  as  shewn  in  the 
declaration,  import  an  injury  ?  I  think  not.  The  plains 
tiff  is  prevented  from  going  where  he  is  not  shewn  to 
have  a  rjght  to  go,  in  order  to  get  to  a  place  to  which 
he  has  a  right  to  go.  He  ought  to  have  shewn  that  he 
had  one  right  in  consequence  of  the  other.  It  struck 
me,  at  one  time,  that  the  door,  when  fastened,  might  be 
considered  like  an  obstacle,  as  a  wainscot,  for  instance, 
interposed  between  the  plaintiff  and  the  cistern.  But 
the  right  to  use  the  way,  where  the  obstacle  is  placed, 
should  appear. 

LiTTLEDALE  J.  As  these  issues  are  taken,  we  must 
consider  the  objection  as  arising  upon  general  demurrer 
or  default.  The  allegation,  that  the  plaintiff  was 
"thereby"  hindered,  is  not  a  sufficient  charge  of  an 
obstruction.  The  charge  is  the  fastening  the  door; 
what  follows  the  word  "  thereby  "  can  be  regarded  only 

as 
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as  a  description  of  the  way  in  which  the  fastening  the 
door  did  the  damage.  It  does  not  imply  a  right  to 
use  the  doorway ;  and  that  ought  to  appear. 

Patteson  J.  The  declaration  either  claims  a  riojht 
to  use  the  cistern,  without  saying  how,  or  it  claims  a 
right  to  use  the  doorway.  The  first  would  be  like  the 
case,  put  by  Mr.  Peacock^  of  a  complaint  that  plaintiff's 
right  of  common  was  obstructed  by  locking  up  a  gate. 
It  would  not  follow  from  anything  stated  that  the  right 
could  be  enjoyed  only  by  passing  the  doorway.  The  ob- 
struction should  be  of  that  in  which  the  right  is  asserted. 
Is  the  obstruction  then  charged  to  be  of  a  right  to  use 
the  cistern  and  dust-hole?  If  the  charge  were  simply 
that  the  use  was  obstructed,  I  think  that  would  not  be 
enough ;  such  an  allegation  might  mean  an  imprison- 
ment, or  any  other  way  of  impeding.  But  here  the 
means  are  actually  stated  ;  and,  if  the  declaration 
merely  allege  a  right  to  use  the  cistern,  it  is  not  shewn 
that  such  right  is  interrupted.  Then,  are  we  to  under- 
stand the  declaration  as  alleging  a  right  of  way  ?  No 
such  right  is  stated.  The  declaration  should  have 
alleged  a  right  to  pass  through  the  door  in  order  to  go 
to  the  cistern.  We  cannot  intend  such  a  right  after 
verdict,  no  issue  being  joined  which  could  require  proof 
of  such  a  right.  It  did,  however,  strike  me  that  the 
declaration  might  be  supported,  on  general  demurrer, 
as  making  an  informal  allegation  of  such  a  right  under 
the  words  "  leading  to  the  said  cistern."  But  I  think 
that  cannot  be ;  for  the  words  do  not  occur  in  the  part 
of  the  declaration  which  describes  the  right,  but  only 
in  the  part  describing  the  grievance.  The  plaintiff  may 
have  a  rio;ht  to  use  the  cistern  :  but  it  is  not  shewn  that 
3  G  4  he 
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J 837.       he  has  it  so.     To  suggest  that  the  averment  of  the 
^     ^      plaintiff  being  therehy  hindered  is  an  averment  that 
against       there  was  no  other  way,  appears  to  me  a  forced  con- 
struction.   Nothing  appears  but  that,  in  consequence 
of  the  door  being  fastened,  the  plaintiff  was  prevented 
from  going  that  way. 

Rule  absolute  (a). 

(a)  Coleridge  J.  had  left  the  Court. 


^Ijeth'  '^^^  King  against  Carpenter  and  Others. 


Stat.  43  G.  3.      /  OHN  JACOB,  deceased,  was,  at  the  time  of  his 

Clio.  5.  2.,  t/ 

which  provides        death,  posscssed  of  two  bonds  for  50/.  each,  being 

that  a  twentieth    ,  .  .  ,  .  p 

part  at  least  of  the  Securities  to  him  lor  two  sums  or  50/.  advanced  by 
rowedlby^^^"  ^^"^^  1807  to  the  visitor  and  guardian  of  the  parish 
gltrXm  of  Bighton.  Each  of  the  bonds  was  in  the  following 
the  poor,  under  fovm,    «  By  virtue  of  an  act "  &c.  (22  G.  3.  c,  83.  {a) ), 

c.  83.  s.  20.,  «  we 

shall  be  paid 

off  or  provided  for  every  year,  does  not  extinguish  the  debt  in  cases  where  no  such  pay- 
ment or  provision  has  been  made  for  twenty  years. 

And,  on  the  application  of  a  party  who  had  advanced  the  money  since  the  passing  of 
Stat.  43  G.  3.  c.  110.,  and  more  than  twenty  years  before  the  application,  where  the  parish 
had  not  paid  or  provided  for  any  part  of  the  principal,  and  some  interest  was  due,  the  Court 
granted  a  mandamus  to  the  guardian,  churchwarden,  and  overseer,  to  pay  the  principal  and 
interest.  But  they  refused  to  grant  a  mandamus  to  make  a  rate  for  payment  of  the  prin- 
cipal and  interest. 

(a)  Stat.  22  G.  3.  c.  83.  $.  20.  enacts  that,  where  the  guardians  of  the 
poor  of  the  parishes,  &c.,  shall  have  incurred  certain  expenses  in  the  pro- 
viding of  poor-houses,  "  it  shall  and  may  be  lawful  for  the  visitor  and 
guardian  of  the  poor  of  any  such  parish,  township,  or  place,  when  such 
expenses,  or  their  proportion  thereof,  shall  amount  to  100/.  or  upwards, 
to  borrow  the  same  at  interest,  and  secure  such  money  by  a  charge  upon 
the  poor's  rates  of  such  parish,  township,  or  place,  in  sums  not  exceeding 
50/.  each,  for  the  greater  ease  in  discharging  the  same,  in  the  form  con- 
tained in  the  said  schedule,  No.  XI  "  [which  corresponds  in  all  material 
particulars  with  the  bonds  in  the  present  case],  "  or  to  that  or  the  like 
effect ;  which  charge  shall  continue  upon  the  said  rates  until  the  money 

so 
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"  we  William  Knapp,  visitor,  and  Bohert  Carpenter^  1837. 
guardian,  of  the  poor  of  the  parish  of  Bighton^  in  the  t^^Jking 
county  of  Southampton^  in  consideration  of  the  sum  of  against 

Carpenter. 

50/.,  to  US  in  hand  paid  by  John  Jacob  of"  &c.,  "  for 
the  purpose  of  paying  our  share  towards  the  expences 
that  have  been  already  incurred  in  purchasing,  building, 
fitting  up,  and  furnishing  the  house  of  industry  in  Win- 
chester^ already  provided  for  the  reception,  accommo- 
dation, and  employment  of  the  poor  of  the  several 
parishes  of"  &c.  (naming  the  parishes,  and  specifying 
other  purposes  for  which  the  expenses  were  incurred), 
do  hereby  charge  the  poor's  rates  to  be  hereafter  made, 
and  the  several  sums  of  money  to  be  raised  thereupon, 
within  the  said  parish  of  Bighton,  with  the  payment 
of  the  said  principal  sum  and  interest  after  the  rate  of 
BL  per  centum  per  annum,  half  yearly,  as  the  same  shall 
become  due.  Given  &c."  {2 \st  March,  ISOl),  ''Wil- 
liam Knapp,  visitor,  Robert  Carpenter,  guardian."  The 


so  borrowed,  and  all  interest  for  the  same,  shall  be  fully  paid  and  satisfied : 
and  the  said  guardians  and  their  successors  shall,  and  they  are  hereby 
required  duly  to  pay  and  keep  down  the  interest  of  such  money  so  to  be 
borrowed,  for  the  use  of  their  respective  parishes  or  townships,  as  the  same 
shall  become  due ;  and  that  when  the  principal  shall  be  called  for,  they 
may  borrow  it  from  some  other  person  or  persons ;  and  the  same  shall  be 
secured  to  the  person  advancing  the  same,  by  an  assignment  of  such 
security  indorsed  on  the  back  thereof,  in  the  form  contained  in  the  said 
schedule,  No.  XIV,  or  to  that  or  the  like  effect :  and  that  the  poor's 
assessments  shall  continue  at  the  same  rate  they  were  when  such  poor- 
house  was  first  established  under  the  authority  of  this  act,  until  the  debt 
so  contracted,  and  the  interest  thereof,  shall  be  fully  discharged:  and 
that  the  said  visitor  and  guardian,  in  order  to  expedite  such  payments, 
shall,  as  soon  as  the  savings  in  the  poor's  accounts  shall  amount  to  a  sum 
suflScient  to  pay  off  and  discharge  one  of  the  sums  which  shall  have  been 
borrowed,  pay  oflT  and  discharge  such  sum,  and  in  like  manner  as  to  all 
succeeding  savings,  until  the  whole  debt  so  contracted  and  secured  shall 
be  discharged.'* 

interest 
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1837.  interest  on  both  bonds  was  annually  paid  by  the  parish 
"  of  Bwliton  to  John  Jacob,  and,  since  his  death,  to  his 

The  King  ^ 

against      execLitors,  up  to  29th  September  1835.    On  the  ex- 

Carpenter. 

ecutors  applying  to  the  parish  officers  for  payment  of 
the  interest  up  to  29th  September  1836,  the  officers 
declined  to  pay,  in  consequence  of  a  letter  received 
by  them  from  the  secretary  of  the  poor  law  commis- 
sioners, of  which  the  following  is  an  extract.  "  The 
commissioners  infer  from  your  statement  that  the  loan 
to  which  you  refer  was  contracted  in  1806,  or  there- 
abouts. If  such  was  the  case,  the  commissioners  are 
bound  to  warn  the  parish  officers  of  Bighton  that  they 
cannot  now  pay  it,  or  the  interest  upon  it,  as  the  pay- 
ment must  now  be  disallowed  in  their  accounts ;  it  being 
provided,  for  the  protection  of  parishes,  that  such  loans 
must  be  paid  off  within  twenty  years  (see  43  G.  3. 
€,  110.)."  On  affidavit  of  the  above  facts,  and  that  the 
principal  and  one  year's  interest  was  due.  Sir  F.  Pol- 
loch,  in  Hilary  term  last,  obtained  a  rule  calling  upon 
the  guardian,  churchwarden,  and  overseer  of  the  parish 
of  Bighton  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  make  a  rate  for  payment  of 
the  debt  and  interest. 

Sir  J".  Campbell,  Attorney- General,  now  shewed 
cause.  By  stat.  22  G.  3.  c.  83.  s.  20.  the  visitor  and 
guardian  may  borrow,  under  such  circumstances  as  the 
present,  and  secure  the  money  by  a  charge  on  the 
poor-rates ;  and  the  charge  is  to  continue  on  the  rates, 
and  the  assessments  to  remain  unaltered,  till  the  money 
borrowed,  and  interest,  be  paid :  and  the  interest  is  to 
be  kept  down.     So  far  there  is  no  limitation  as  to 

time. 
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time.  Then,  by  stat.  42  G.  3.  c.  74.  (a),  the  guardians, 
with  the  consent  of  the  creditor,  might  pay  off  not 
less  than  one  twentieth  part  of  the  principal  annu- 
ally, besides  the  interest.  Then  stat.  43  G.  3.  c.  110. 
s»  2.  (Z>)  provides  that  the  guardians  shall  every  year 
pay  off  a  twentieth  part,  and  keep  down  the  interest. 
No  option  is  left,  by  this  last  statute,  to  either  party* 
Now,  in  the  present  case,  more  than  twenty  years  have 

(a)  Stat.  42  G.  3.  c.  74.,  reciting  the  provision  in  stat.  22  G.  3.  c.  83. 
s.  20.,  as  to  keeping  up  the  assessments,  and  that  the  provision  had 
been  found  highly  burthensome  and  oppressive  from  the  necessity  of  im- 
posing heavy  rates,  enacts,  "  That  the  guardians  of  the  poor  of  any  parish, 
who  have  erected  any  poor  house  or  workhouse  under  the  powers  of  the 
said  recited  act,  shall,  and  they  are  hereby  authorised  and  empowered, 
with  the  consent  of  the  several  persons  to  whom  the  same  shall  be  due 
and  payable,  yearly  and  every  year  to  pay  off  and  discharge  any  part  of 
the  money  borrowed  under  the  powers  of  the  said  recited  act,  not  being 
less  than  one-twentieth  part  thereof,  besides  the  interest  which  may  be 
payable  on  the  sura  remaining  undischarged ;  and  in  case  such  sum  so  to 
be  paid  off  shall  not  in  any  one  year  be  sufficient  to  discharge  any  one 
of  the  notes  for  50^.,  issued  pursuant  to  the  directions  of  the  said  act 
for  securing  the  money  borrowed  under  the  authority  thereof,  the  same 
shall,  from  time  to  time,  remain  in  the  hands  of  the  overseers  of  the 
poor  of  such  parish,  until  it  amounts  to  a  sufficient  sum  to  pay  off  and 
discharge  any  of  the  said  notes ;  anything  contained  in  the  said  recited 
act  to  the  contrary  hereof  in  anywise  notwithstanding." 

(6)  Sect.  1  repeals  so  much  of  stat.  22  G.  3.  c.  83.  as  requires  that 
the  assessments  for  the  relief  of  the  poor  shall  continue  at  the  same  rate 
as  they  were  when  any  poor-house  or  workhouse  was  first  established 
under  the  authority  of  the  said  act,  until  the  debt  contracted,  and  the 
interest  thereof,  should  be  fully  discharged. 

Sect.  2  enacts,  "  That  such  assessments  shall  and  may  from  time  to 
time  be  diminished  to  such  amount  as  shall  be  deemed  proper  and 
necessary  :  provided  always,  that  the  guardians  of  the  poor,  for  the  time 
being,  of  every  such  parish,  shall,  yearly  and  every  year,  pay  off  or  provide 
for  a  twentieth  part  at  least  of  any  monies  which  shall  have  been  borrowed 
for  the  purpose  aforesaid,  under  the  powers  of  the  said  act "  (22  G.  3. 
c.  83.),  and  also  shall  duly  keep  down  the  interest  of  all  monies  which 
shall  be  so  borrowed  ;  anything  in  the  said  recited  acts  "  (22  G.  3.  c.  83. 
and  42  G.  3.  c.  74. ),  "  or  either  of  them,  contained  to  the  contrary  not- 
withstanding." 

elapsed 
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elapsed  since  the  money  was  borrowed.  It  follows  that 
the  payment  of  the  principal  ought  to  have  been  com- 
pleted. The  creditor  having  omitted  to  enforce  his 
remedy,  and  the  parish  officers  having  neglected  to  dis- 
charge the  debt,  the  present  parishioners  are  now  called 
upon  to  pay  that  which  they  did  not  borrow,  and  of 
which  the  payment  is  thrown  upOn  others  by  the  legis- 
lature. The  case  is,  in  this  respect,  like  Bex  v.  The 
Overseers  of  Wood  D'alling  («),  in  which  a  rule  for  a 
mandamus  to  pay  off  old  securities  was  discharged  in 
Easter  term  1836. 

Sir  F,  Pollock^  contra.  No  part  of  stat.  43  G.  3. 
c,  110.  5.  2.  admits  of  the  construction  suggested.  No- 
thing short  of  an  express  enactment  could  destroy  a 
vested  debt.  The  only  part  of  the  statute  insisted  on 
is  a  proviso,  which  must  be  understood,  like  all  pro- 
visoes, merely  as  controlling  the  substantive  enact- 
ment which  precedes.  Stat.  42  G.  3.  c,  74.  recites  that 
the  enactment  for  continuing  the  assessments  at  the 
same  amount,  contained  in  stat.  22  G.  3.  c,  83.  s.  20., 
had  been  found  burthensome ;  and  it  therefore  enables 
the  officers,  either,  with  consent  of  the  creditor,  to  pay 

(a)  April  23d,  1836.  The  rule,  obtained  in  Hilary  term  1836,  called 
upon  the  overseers  of  Wood  Bailing,  Norfolk,  to  shew  cause  why  a  man- 
damus should  not  issue,  commanding  them  forthwith  to  pay  off  eleven 
several  securities,  dated  in  1809  and  1810,  under  the  hands  and  seals  of 
the  then  visitor  and  guardian  of  the  poor,  which  securities,  as  the  rule 
stated,  were  for  the  repayment  of  monies  borrowed  by  them  from  Thomas 
Bulwer  deceased  for  the  purpose  of  purchasing  and  repairing  a  poor- 
house,  and  were  chargeable  on  the  poor  rates  by  stat.  22  G.  3.  c.  83. 
The  above  argument,  from  the  lapse  of  time  and  change  of  inhabitants, 
was  there  urged  (among  other  grounds  of  opposition  to  the  rule),  and 
stats.  41  G.  3.  c.  9.  s,  2.  {G.  B.\  and  43  G.  3.  c.  110.  s.  2.  were  referred 
to.  The  Court  (Lord  Denmnn  C.  J.,  Littledale,  Patteson,  and  Cole- 
ridge Js.)  discharged  the  rule. 

off 
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off  one  twentieth  each  year,  or  to  keep  the  money  in  1837. 
their  hands  till  it  is  sufficient  to  pay  off  the  whole  of 

^  The  Kino 

any  note.    Then  stat.  43  G.  3.  c.  110.  relieves  further,  against 

mi  '        r         •     •        1  Carpenter. 

by  taking  oii  the  necessity  of  continuing  the  assessment 
at  the  same  rate,  reserving  however  to  the  officers  their 
power  of  paying  off  or  retaining  as  before.  This  was 
all  that  the  legislature  meant :  it  cannot  have  been  in- 
tended that,  for  every  year  during  which  a  creditor 
abstains  from  applying  for  a  mandamus,  he  should  lose 
a  year's  interest  and  a  twentieth  of  the  principal.  The 
year  would  probably  expire  between  the  first  application 
for  a  mandamus  and  the  time  for  a  return. 

Lord  Denman  C.  J.  (After  reading  the  material  parts 
of  stat.  22  G.  3.  c,  83.  s,  20.,  stat.  42  G.  3.  c.  74.,  and  stat. 
43  G.  3.  1 10.)  — Under  this  last  statute,  it  is  contended 
that  the  parties  holding  the  bonds  can  no  longer  recover : 
that  is,  that  the  debt  is  extinguished;  for,  unless  this 
remedy  lie,  it  is  impossible  to  contend  that  any  does.  I 
am  of  opinion,  clearly  and  without  doubt,  that  such  is 
not  the  effect  of  the  statute ;  and  that  the  charge  still 
continues.  The  proviso  does  not  protect  the  parish 
from  the  charge  incurred  by  it  and  made  perpetual. 
Perhaps  it  might  be  the  duty  of  both  parties  to  see  that 
the  one  twentieth  was  paid  every  year :  but  I  cannot  but 
feel  certain  that,  if  the  legislature  intended  the  creditor's 
claim  to  be  put  an  end  to  unless  it  was  pressed  from 
time  to  time,  such  an  intention  would  not  have  been  left 
to  inference.  Then,  however,  a  difficulty  occurs  as  to 
the  proper  method  of  recovery.  The  mandamus  asked 
for  is  to  compel  the  laying  of  a  rate  for  payment  of  the 
debt  and  interest.  Now  the  act  makes  no  provision  for 
that;  and  there  would  be  great  injustice  in  throwing  the 
whole  burthen  at  once  upon  the  present  parishioners, 

the 
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the  act  having  merely  provided  for  the  payment  by  small 
proportions  at  a  time.  In  stat.  22  G.  3.  c,  83.  s,  20.  the 
provision  is  that,  v^^hen  the  principal  is  called  for,  the 
parish  may  borrow  it  elsewhere,  the  security  being  as- 
signed by  indorsement  to  the  party  advancing.  I  think 
the  parish  must  pay  the  interest,  and  that  when  the 
principal  is  called  for  they  must  borrow  it.  The  rule 
therefore  should  be  for  a  mandamus,  not  as  prayed  for, 
but  to  pay  principal  and  interest. 

LiTTLEDALE  J.  The  secoud  section  of  stat.  43  G.  3. 
c.  110.  directs  the  parish  to  pay,  but  does  not  make  it 
the  business  of  the  lender  to  look  after  the  guardians. 
He  is  not  bound  to  apply  for  a  mandamus.  The  charge 
on  the  rates  continues  :  and,  as  there  is  no  power  to 
make  a  rate  as  here  prayed,  the  creditor  is  entitled  to 
enforce  his  right  by  a  mandamus  for  payment. 

Patteson  J.  It  is  difficult  to  say  what  was  intended 
by  these  acts.  It  is  clear  that,  by  stat.  22  G.  3.  c,  83. 
s.  20.,  the  charge  was  to  continue.  That  act  is  not  re- 
pealed, either  expressly  or  by  implication.  By  its  pro- 
visions, if  the  principal  was  called  for,  the  parish  was  to 
provide  for  the  payment  by  borrowing  elsewhere,  and 
the  security  was  to  be  indorsed  over.  The  instrument 
itself  contains  no  provision  as  to  the  time  of  payment: 
it  seems  that  the  lender  might  call  for  payment  when  he 
pleased ;  but  the  money  for  paying  him  was  to  be  raised, 
not  by  a  rate,  but  by  borrowing.  Then  it  appears  that, 
in  stat.  42  G.  3.  c.  74.,  it  was  assumed  that  there  would 
be  enough  raised  by  the  annual  rates  for  the  payment 
of  the  twentieth  part  of  the  principal,  besides  interest. 
This  act  does  not  point  out  which  holder  of  the  different 
securities  shall  be  preferred,  but  gives  authority  to  pay 
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off  not  less  than  one  twentieth.  I  do  not  understand  the  1838. 
meanins:  of  this  to  be  that  each  creditor  is  to  receive  one 

.  ...  The  King 

twentieth ;  for  there  is  a  provision  that,  if  the  sum  to  be  against 

paid  off  shall  not  be  enough  to  discharge  any  one  of  the 
50/.  securities,  the  money  shall  remain  in  the  hands  of 
the  overseers  till  it  shall  be  sufficient  to  pay  off  any  of 
the  said  notes.  Then  stat.  43  G.  3.  c.  110.  repeals  the 
enactment,  of  stat.  22  G.  3.  c.  83.  s.  20.,  that  the  assess- 
ments, shall  continue  at  the  same  rate,  but  requires  that 
a  twentieth  part  of  the  monies  borrowed  shall  be  paid 
off  or  provided  for  annually.  But  it  does  not  say  that 
each  creditor  is  to  receive  one  twentieth ;  only  that  one 
twentieth  of  the  whole  sum  borrowed  shall  be  paid  or 
provided  for.  Still  there  is  a  difficulty  as  to  the  mode 
of  satisfying  a  creditor ;  and  I  think  the  proper  mode  of 
framing  the  rule  will  be  that  suggested  by  my  Lord 
Chief  Justice. 

Ordered,  that  a  mandamus  issue,  commanding  the 
guardian,  churchwarden,  and  overseer  to  pay 
off  the  debt  and  interest  (a), 

(a)  Coleridge  J.  had  left  the  Court. 


His  Imperial  Maiesty  Don  Pedro  the  Second,  Monday, 

n  ^  .         -r*  1  Ma?/ 8th, 

L.mperor  or  Brazil,  against  Kobinson  and 
Others. 

l/f/  H.  WATSON  moved  for  a  rule  to  shew  cause  why  A  foreign 

^  ,  prince  resident 

proceedings  in  this  action  should  not  be  stayed  abroad,  being 

plaintiff  in  an 

till  security  should  be  given  for  payment  of  costs.    Affi-  action  upon  a 

1  •     'm  -1  7->'  charter-party  in 

davit  was  made  that  the  plaintin  s  residence  was  at  Itto  this  Court,  was 

Janeiro,  and  in  other  parts  in  the  kingdom  of  Brazil,  security  for^'^^ 

and  that  he  was  usually  resident,  and  now  (as  was  be-  ^°^^^* 

lieved 
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lieved)  resided,  in  the  said  kingdom.  The  action  was  on 
a  charter-party,  made  for  a  commercial  purpose.  The 
rule  was  first  moved  for  at  chambers,  but  was  referred 
to  the  Court  (a),  Watson  contended  that  the  plaintiff, 
trading  as  a  merchant,  ought  to  be  subject  to  the  same 
regulations  as  any  other  person  bringing  an  action. 

Martin  shewed  cause  in  the  first  instance,  and  cited 
The  Duke  de  Montellano  v.  Christin  (b),  where  a  similar 
application  was  made  against  a  foreign  ambassador  resi- 
dent in  this  country,  on  the  ground  that,  he  being  a 
privileged  person,  the  case  was  the  same  as  if  he  were 
beyond  sea,  or  out  of  the  jurisdiction  of  the  Court,  there 
being  no  remedy  for  the  costs :  but  the  Court  refused 
a  rule,  and  Lord  Ellenborough  observed  that,  as  "  an 
ambassador  is  the  immediate  representative  of  the 
crowned  head,  whose  servant  he  is,  it  would  hardly  be 
respectful,  in  the  first  instance,  to  exact  such  a  security, 
unless  there  were  pregnant  reasons  for  believing  it  ne- 
cessary." Here,  the  application  is  actually  against  a 
crowned  head. 

Lord  Denman  C.  J.  Lord  EllenhoroiigJi  did  not  say 
that  such  a  rule  could  not  be  granted.  It  did  not 
appear  that  the  ambassador  was  about  to  leave  the 
country.  Here  the  plaintifi*  is  out  of  the  country.  I 
think  there  is  great  reason  for  granting  the  rule. 

LiTTLEDALE,  Patteson,  and  Coleridge  Js.,  cpn» 
curred. 

Rule  absolute. 

(a)  See,  as  to  a  previous  application  in  the  bail  court  on  the  same  point, 
The  Emperor  of  Brazil  v.  Eohinnon  and  Others,  5  Dowl,  P.  C.  522. 

(b)  SM.^S.  503. 


1837. 


Emperor  of 
Brazil 
against 
Robinson. 
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,  Wyatt  against  Stocken.  ^mfsih 

THE  issue  in  this  cause  was  delivered  on  16th  De-  Notice  of  trial 
cannot  be  con- 

cemher  1836,  with  notice  of  trial  for  the  first  tinued  more 

■7i/r«  7  77  ■    '        •     T  /IT  \    ^^^^  once  in  a 

Mtddlesex  s\timgs  m  Hilar?/ term,  1837          January),  term:  and,  if  a 

The  plaintiff  did  not  proceed  to  trial  at  the  first  sittings,  once  gWen^ and 

but,  on  the  9th  of  January,  served  a  notice  of  con-  [fnuancTof  that 

tinuance  to  the  third  sittings  (28th  January),  worded  "P^'^^.'J^^^ 

^     ^  plamtifF  cannot 

thus  :  "  I  hereby  continue  the  notice  of  trial  given  vou  *^eat  the  last 

"         as  an  original 

in  this  cause  &c."    He  did  not  proceed  to  trial  at  the  notice,  and  con- 

1  •    1    •    •  1      p      1        tinue  it  in  the 

third  sittings  ;  but,  on  25th  January,  he  served  a  further  same  term, 

p  .  ,       .    .  T-r-i  though  it  be 

notice  or  continuance  to  the  sittings  after  Hilary  term,  given  in  time 
1st  February,  The  cause  was  set  down  for  the  last-  have"made°it  a 
mentioned  sittings,  and  was  made  a  remanet,  and  tried 
as  an  undefended  cause  on  April  18th,  and  a  verdict 
found  for  the  plaintiff.  On  affidavit  of  the  above  facts, 
Piatt,  in  this  term,  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside  for  irregularity. 

Thesiger  and  Archhold  now  shewed  cause.  The  rule 
is  that  only  one  continuance  can  be  given  in  a  term ; 
Price  V.  Bambridge  (a).  Green  v.  Giffard{b),  But  in 
the  last  case  there  had  been  a  countermand  ;  and  of 
course  a  countermanded  notice  cannot  be  continued. 
In  fact,  however,  this  rule  applies  only  to  cases  where 
the  continuance,  if  an  original  notice,  would  have  been 
too  short  a  notice.  Where  the  continuance  allows  as 
much  time  as  is  necessary  for  an  original  notice,  the  party 


original 
notice. 


(a)  Barnes,  Notes,  C  P.  297. 

Vol.  VL  S  H 


(b)  2  Str.  1119. 

giving 
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1837.       giving  it  may  treat  it  as  an  original  notice;  the  rule 
Wyatt       nieans  only  that  short  notice  cannot  be  given  twice  in  a 
Stocken  V.  Steventon  (a)  an  original  notice  was  too 

short :  then  it  was  continued  by  an  eight  days'  notice ; 
and,  upon  its  being  objected  that  a  bad  notice  could  not 
be  continued,  the  Court  held  that  the  continued  notice 
might  be  considered  as  a  good  original  notice.  Boyes 
V.  Twist  {b)  is  to  the  same  effect ;  and  it  shews  that  the 
word  conthme  may  be  treated  as  surplusage.  Then,  if 
the  continuance  of  the  9th  of  January  be  considered 
as  an  original  notice,  as  it  may,  so  far  as  the  length  of 
notice  is  concerned,  it  might  be  continued  once,  and  the 
trial  was  well  had. 

Platt^  contra.  The  strict  rule  is,  that  there  can  be 
only  two  continuances  in  a  term.  \_Coleridge  J.  May 
two  original  notices  be  given  in  one  term  ?]  They  may; 
but  a  party  cannot  give  a  notice  of  continuance,  and 
then,  after  treating  it  as  a  continuance,  claim  to  treat  it 
as  an  original  notice. 

Lord  Denman  C.  J.  Green  v.  Giffard  [c)  is  a  case 
of  authority.  In  Tyte  v.  Steventon  {a)  there  was  no 
good  original  notice.  Here  the  first  notice  of  all  was  a 
good  one ;  and  the  rule  applies. 

LiTTLEDALE  J.  If  a  party,  after  treating  a  notice  as 
a  continuance,  were  allowed  to  treat  it  as  an  original 
notice,  he  would  be  evading  the  rule,  and  giving  two 
continuances  in  a  term. 

(a)  2  W.  Bl.  1298.  {b)  Barnes,  Notes,  C.  P.  292. 

(c)  2Str.  1119. 


Patteson 
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Patteson  J.  I  can  understand  Tyte  v.  Steventon{a),  1837- 
If  a  notice,  mven  as  a  continuance,  cannot  operate  as 

,  .  ,  Wyatt 

such,  it  may  operate  as  an  original  notice ;  but  it  is  a  against 

,  ™  ,  .  .  Stocken. 

very  diiierent  thing  to  say  that,  ir  it  can  operate  as  a 
continuance,  a  party  giving  it  as  such  may  afterwards, 
at  his  option,  treat  it  as  an  original  notice. 

Coleridge  J.  I  have  felt  some  difficulty,  and  I 
cannot  say  that  it  is  altogether  removed.  But,  on  the 
whole,  it  is  perhaps  best  that  the  rule  should  be  under- 
stood to  be  general,  that  not  more  than  one  continuance 
shall  be  allowed  in  a  term. 

Rule  absolute. 

{a)  2  W,  Bl.  1298. 


The  Honourable  Caroline  Graves  against  Monday, 
iSROwNiNG,  a  riisoner. 

^T^HE  plaintiff  lodged  a  detainer  against  the  defend-  In  an  affidavit 

ant,  on  an  affidavit  of  debt  w^hich  began  as  fol-  ponent'de- 
3ows  :  —  G.  W.  S,  "  acting  as  managing  clerk  to  Messrs.'*  only  as  ""acting 
A.,  B.,  and  C,  of  &c.,  gentlemen,  "  attorneys  for  the  cLr»  tf  pkin- 
honourable  Caroline  Graves,  at  present  residing "  &c.,  ^'f attorney, 

'         ^  o  whose  place  ot 

"  maketh  oath  "  &c.    In  this  term,  R,  V,  Richards  ob-  business  was 

named:  Held, 

tamed  a  rule  to  shew  cause  why  the  defendant  should  insufficient, 
not  be  discharged  out  of  custody  as  to  this  action,  upon 
entering  a  common  appearance. 


Sir  TV,  W.  Follett  and  Wiglitman  now  shewed  cause. 
First,  the  description  of  the  deponent,  and  of  his  address, 
is  sufficient :  he  states  himself  to  be  clerk  to  the  plain- 

3  H  2  tiff's 
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tiff's  attorneys,  whose  place  of  business  is  mentioned ; 
Alexander  v.  Milton  (a),  Anonymous  case  in  note  {a)  to 
Thurlt  V.  Faher  Haslope  v.  Thorne  [c).  [Coleridge^, 
He  does  not  say  that  they  are  the  attorneys  in  this 
cause.]  Secondly,  the  connection  between  the  de- 
ponent and  the  plaintiff  need  not  appear  further ;  King 
V.  Lord  Turner  (d),  Holliday  v.  Lawes  {e), 

JR.  V.  Richards,  contra.  The  first  objection  only  is 
insisted  upon  for  the  defendant.  If  the  deponent 
stated  himself  to  be  clerk  to  the  attorneys,  it  might 
be  sufficient :  but  he  says  only  that  he  acts  as  managing 
clerk.  This  does  not  satisfy  the  rule  Hil,  2  W,  4. 
I.  5.  (g),  which  requires  the  addition  of  every  person 
making  affidavit  to  be  inserted.  The  deponent  might 
not  be  the  regular  clerk,  but  merely  a  person  employed 
for  the  day,  in  the  absence  of  the  regular  managing 
clerk. 

Lord  Denman  C.  J.  The  description  is  too  loose : 
the  deponent  might  be  acting  merely  for  the  particular 
occasion. 

LiTTLEDALE  J.  It  is  uot  the  usual  form.  If  he 
called  himself  managing  clerk  it  would  do. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  absolute:  the  defendant  to  bring  no 
action. 


1837. 


Graves 
against 
Browjs'ing. 


(a)  2  C.  ^  J.  424.    S.  C,  2  Tyrwh,  495. 
(c)  \M.8(;S.  103. 
(e)  3  New  Ca.  5^1. 


(b)  1  Chit.  Rep.  463. 
(d)  1  Chit.  Rep.  58. 
{g)  3£.  4;  Ad.  375. 
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PococK  ao;ainst  O  Shaunessy,  Smith,  Francis,  Monday, 

3%  8th. 

and  liAcoN. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  Where  plaintiff 
has  failed 

shop  and  premises,  and  seizing  and  converting  a  against  one  of 
sack  of  flour  of  the  plaintiff.    Plea,  by  O'Shaunessy  and  and  succeeded^' 
Smith,  justifying  under  a  commission  of  sewers,  accord-  otherfthe^suc- 
inff  to  Stat.  23  H.  8.  c,  5.  5.  11.    Pleas,  by  Francis  and  f  ^sful  de- 

c5  'J  rendants  costs 

Bacon,  Not  Guilty,  and  a  justification  as  above.    Re-  will  be  set  off 

against  the 

plication  to  the  special  pleas,   de  injuria.     Joinder,  costs  of  the 

plaintiff  with- 

The  cause  was  tried  at  the  Middlesex  sittings  after  out  regard  to 

Ti/r-  7     7  T  111  the  alleged  lien 

Michaelmas  term,  1834<.    It  appeared  that  the  goods  of  such  plain- 
were  the  plaintiff's,  and  were  distrained  for  a  sewers'  under^iJ^eg!^^' 
rate  in  a  house  rented  by  him  of  Tebhutt,  the  attorney 
on  the  record  in  this  action.    The  house  was  one  of  shewn 

that  the  at- 

four  let  out  by  TebbutL  and  iointly  rated  to  the  sewers'  tomey  is,  sub- 

J         J  stantially,  the 

rate  in  the  sum  of  1/.  45.    TebbuU  was  the  party  as-  plaintiff  in  the 

cause. 

sessed.  Being  called  upon  to  pay  the  rate  for  the  four 
houses,  he  tendered  6s,  as  the  rate  for  No.  3.,  the 
house  occupied  by  the  plaintiff.  The  collector  refused 
to  accept  this  separately ;  and  Tebbutt  was  required  by 
summons  to  shew  why  the  ll.  45.  was  unpaid.  No 
cause  being  shewn,  the  commissioners  of  sewers,  among 
whom  were  the  defendants  Francis  and  Bacon^  issued  a 
warrant  to  levy  the  1/.  45.  on  Tebbutfs  goods ;  under 
colour  of  which  warrant,  O'Shaimessy,  a  collector,  and 
Smith,  a  broker,  seized  the  bag  of  flour,  the  propei  ty  of 
the  plaintiff,  in  the  house  occupied  by  him.  The  ques- 
tions in  dispute  were,  whether  or  not  the  rate  on  the 
four  houses  could  be  levied,  as  a  joint  rate,  on  the  pre- 
mises held  by  the  plaintiff,  and  whether,  under  the  pre- 
sent warrant,  or  any  other  authority,  goods,  being  on  the 

3  H  3  premises 


808 


CASES  IN  EASTER  TERM 


1837.  premises  of  which  Tebhutt  was  landlord,  could  be  dis- 
p^^^^^  trained  for  this  rate,  though  they  might  be  the  property 
against      of  another  person.    The  plaintiff  had  a  verdict  for  15/.5 

O'Shaunsssy, 

subject  to  the  opinion  of  this  Court  on  a  special  casey 
the  question  in  which  was  whether  or  not  this  action 
could  be  maintained,  under  the  circumstances,  against 
the  Defendants  or  any  or  either  of  them.  The  Court  [a), 
on  argument  (November  19th,  1836),  held  that  the  war- 
rant did  not  justify  G' Shaunessy  and  Smith  in  seizing 
the  plaintiff's  goods,  but  that  the  commissioners,  who 
had  acted  regularly  in  the  exercise  of  their  functions, 
were  not  liable  (Z>).  It  was,  therefore,  ordered  that  the 
verdict  should  stand  as  against  the  first  two  defendants, 
and  that  a  verdict  of  Not  Guilty  should  be  entered  as 
to  Francis  and  Bacon, 

The  Master  taxed  the  plaintiff's  damages  and  costs 
at  \02>l.,  and  those  of  Francis  and  Bacon  at  62/.  lOs. 
The  attorney  for  these  defendants  then  applied  to  the 
Master  to  have  their  costs  set  off  against  the  plaintiff's 
damages  and  costs,  alleging  that  the  action  was,  in 
reality,  that  of  Tebhutt  ^  and  that  the  plaintiff  on  the 
record  was  a  person  wholly  incapable  of  paying  the 
costs.  He  also  relied  upon  Ijces  v.  Reffitt  {c).  The 
Master  declined  to  make  the  set-off  on  his  own  authority; 
and,  in  last  Hilary  term,  a  rule  nisi  was  obtained  for 
setting  off  the  costs  of  Francis  and  Bacon  against  the 
damages  and  costs  given  to  the  plaintiff.  In  the  same 
term,  January  31st  {d), 

(a)  Lord  Denman  C.  J.,  Patteson,  JVilliams,  and  Coleridge  J s. 

(J})  Patteson  J.  observed  that  the  commissioners,  in  issuing  their  war- 
rant, did  not  stand  in  the  situation  of  a  sheriff  (as  had  been  suggested), 
but  rather  in  that  of  justices.  See  The  Duke  of  Newcastle  v.  Clark 
8  Taunt.  602. 

(c)  3  A.  cjj-  JE.  707. 

(d)  Before  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 

Piatt 
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Piatt  shewed  cause,  and  contended  that  the  set- off  1837. 
ought  not  to  be  allowed  in  prejudice  of  the  attorney's  ^ 
lien  ;  and  he  cited  Reg.  Gen,  HiL  2       4.  I.  93.  («).  against 

O'Shaunkssy. 

Sir  W,  W.  Follett  and  Chandless,  contra,  insisted  that 
the  action,  though  nominally  PococJc's,  was,  in  reality, 
that  of  Tehhutt,  the  attorney,  and  therefore  that  the 
rule,  Reg,  Gen.  Hil,  2  W,  4.  I.  74.  [h),  as  to  deduction 
of  costs,  applied  to  this  case  as  much  as  if  Tehhutt  had 
been  the  plaintiff  on  the  record;  that  great  injustice 
would  be  done  if  an  attorney  could  try  his  own  cause 
in  the  name  of  an  insolvent  party,  and  save  the  costs 
by  his  lien ;  and  that,  at  all  events,  Tebbutfs  privilege 
as  to  lien  must  be  limited  according  to  the  decisions  in 
George  v.  Elston  (c),  Eades  v.  Everatt  (d),  and  Lees  v. 
Reffitt  (e). 

Cur,  adv,  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  In  the  argument  on  this  motion.  Lees  v. 
Reffitt  [e)  and  other  cases  were  cited  as  to  the  practice 
in  setting  off  costs  where  the  attorney  claims  a  lien. 
But  we  think  that  no  question  on  the  practice  arises 
here,  because  the  attorney  is  clearly  shewn  to  be  the 
real  party  in  the  cause.  We  do  not,  therefore,  say  any 
thing  as  to  any  other  point,  but  merely  order  that  the 
rule  be  absolute. 

Rule  absolute. 

(a)  3  ^.  ^  Ad.  388.  (b)  3  B.  ^  Ad.  385. 

(c)  1  New  (?a.  513.  {d)  3  JDoivl.  P.  C.  687. 

(e)  3  A.  ^  E.  707. 


3  H  4 
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Mofidaij, 
May  8  th. 

On  motion  for 

a  quo  warranto 

information 

against  a  town 

councillor, 

founded  on  a 

defect  in  the 

burgess  roll,  it 

is  not  a  valid 

objection  to  the 

relator  that  he 

is  not  a  bur- 
gess ;  his  in- 
terest is  suffi- 
cient if  he  be 

subject  to  the 

government  of 

the  councillors 

as  an  in- 
habitant. 

If  the  motion 

be  made  on  the 

affidavits  of 

three  persons, 

two  of  whom 

are  not  qualified 

to  be  relators, 

the  information 

may  never- 
theless be 

granted  if  the 

third  party  be 

unobjectionable 

as  a  relator, 

though  his 

affidavit  alone 

does  not  shew 

sufficient 

ground  for  the 

information- 
Leave  to  file 

a  quo  warranto  cation  were  made  by  William  Pulling  and  John  Roberts^ 

information 

against  an  individual  corporator,  at  the  instance  of  a  private  person,  will  not  be  refused 
merely  because  the  proceeding  may  or  will  have  the  effect  of  dissolving  the  corporation. 

Semble,  that,  in  a  borough  divided  into  wards,  under  stat.  5  Sc  6  W.  'I.  c.  76.,  the  asses- 
sors to  revise  the  burgess  lists  with  the  mayor  must  be  the  assessors  chosen  for  the  mayor's 
ward  under  sect.  43,  not  assessors  of  the  borough  chosen  under  sect.  37. 

It  is  discretionary  in  the  Court  to  grant  or  withhold  a  quo  warranto  information,  even 
where  a  good  objection  to  the  title  is  shewn.  And,  therefore,  in  a  case  where  the  asses- 
sors were  objected  to,  as  having  been  assessors  of  the  borough  and  not  for  the  mayor's 
ward,  and  no  satisfactory  answer  was  given,  the  Court  refused  a  rule  for  an  information, 
on  the  grounds  that  no  fraud  was  imputed,  that  no  mischief  appeared  to  have  been  done, 
that  the  prosecution,  if  successful,  would  probably  dissolve  the  corporation,  and  that  the 
prosecutors  appeared  to  have  that  intention. 

inhabitant 


The  King  against  Parry. 


JN  Michaelmas  term  1836,  a  rule  nisi  was  obtained 
for  exhibiting  an  information  in  the  nature  of  a 
quo  warranto  against  John  Parry^  to  shew  by  what  au- 
thority he  claimed  to  be  a  councillor  of  the  borough  of 
Hereford;  on  the  grounds,  1.,  That  he  was  not  duly 
elected  by  a  majority  of  the  burgesses  duly  enrolled, 
2.  That  there  was  no  regular  burgess-roll  in  existence 
at  the  time  of  his  supposed  election. 

The  borough  of  Hereford  is  divided,  under  stat. 
5  &  6  W.  ^,  c.  76.,  into  three  wards,  Ledbury  ward, 
Leominster  ward,  and  Monmouth  ward,  each  returning 
six  councillors.  In  October  1836,  the  mayor  held  a 
court  for  the  revision  of  the  burgess-lists,  and  the  same 
were  revised  by  him  and  two  assessors,  Peter  Warburton 
and  Robert  Anderson^  who  had  been  elected  assessors 
for  the  whole  of  the  borough.  Assessors  had  likewise 
been  elected  for  the  respective  wards ;  but  the  assessors 
for  the  mayor's  (Ledbury)  ward  did  not  attend  the 
revision.  The  defendant  Parry  v^sls  elected  a  councillor 
for  Monmouth  ward  on  November  1st,  1836,  by  the 
burgesses  on  the  roll  made  up  from  the  lists  so  revised. 

Two  of  the  affidavits  in  support  of  the  present  appli- 
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inhabitant  householders  and  rate-payers  of  Ledbury  and  1837. 
Monmouth  wards,  entitled,  as  they  stated,  to  be  on  the 

The  King 

burgess  roll.  They  deposed,  in  substance,  to  the  facts  against 
above  stated,  and,  further,  that,  on  the  revision,  Wil- 
liam Henry  Cooke,  gentleman,  on  their  behalf,  warned 
the  mayor  and  Warburton  and  Anderso7i  not  to  proceed 
without  the  assessors  of  the  mayor's  ward,  notwithstand- 
ing which  they  persisted.  The  affidavits  denied  that 
Parry  was  duly  elected,  as  the  persons  who  voted  for 
him  had  not  been  duly  enrolled  burgesses  of  Monmouth 
ward.  Mr.  Cooke  (who  was  described  as  of  the  Inner 
Temple,  and  did  not  appear  to  be  an  inhabitant  house- 
holder or  rate-payer,  or  entitled  to  be  a  burgess)  also 
deposed  that  he  had,  on  behalf  of  Pulling,  Roberts,  and 
one  Gwillim,  who  was  entitled  to  be  enrolled  a  burgess 
of  Leominster  ward,  protested,  at  the  revision  court, 
against  the  legality  of  the  proceedings,  and  required 
that  the  assessors  of  the  mayor's  ward  should  be  pre- 
sent; and  that  the  town  clerk,  acting  as  adviser  and 
clerk  of  the  mayor  and  assessors  at  the  revision  court, 
had  made  a  minute  of  the  protest. 

By  an  affidavit  of  the  town  clerk,  in  opposition  to  the 
rule,  it  appeared  that,  before  the  revision,  an  opinion 
of  counsel  had  been  taken  on  the  construction  of  sects. 
37  and  43  of  stat.  5  &  6  W.  ^.  c.  76. ;  that  assessors 
for  the  whole  borough  had  been  chosen,  according 
to  such  opinion ;  and  that  the  town  clerk,  having  taken 
such  opinion,  had  advised  the  mayor  and  the  assessors 
chosen  for  the  borough  to  proceed  in  revising  the  lists. 
That  three  days'  notice  was  given  of  the  intention  to 
hold  the  court,  and  of  the  persons  before  whom  it  would 
be  holden,  and  no  objection  was  made  to  the  assessors 
before  the  above-mentioned  protest  of  Mr.  Cooke,  That 
no  objection  was  made  to  the  burgesses  named  in  any 

of 
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18S7.  of  the  lists  delivered  to  the  town-clerk  by  the  overseers 
"~T7"      of  the  several  parishes  in  the  borough  and  its  liberties, 

he  King  ^  o  ' 

against      nor  was  any  claim  delivered  to  the  town  clerk  on  behalf 

Parry.  *^  ^ 

of  any  person  in  Monmouth  ward,  nor  did  the  assessors 
in  any  rnanner  alter  or  correct  the  lists  delivered  in  for 
Monmouth  ward,  which  were  signed  by  the  mayor  only, 
pursuant  to  sect.  19  of  the  act.  It  further  appeared, 
by  this  and  other  affidavits,  that  Roberts  was  an  un- 
successful candidate  at  the  election  of  councillors  for 
Monmouth  ward  on  November  1st,  1836,  and  obtained 
eighty-eight  votes,  and  that  he  also  voted  at  that  elec- 
tion, and  brought  up  voters  ;  that  Cooke  had  been  busy 
in  promoting  the  election  of  Roberts;  and  that  no  objec- 
tion had  been  taken  to  the  burgess  roll  at  the  Mon- 
mouth ward  election.  That  Pulling  and  Roberts,  and 
Cooke,  who  was  not  a  burgess,  but  was  in  the  habit  of 
attending  the  revision  courts  as  a  legal  adviser,  were 
active  supporters  of  the  political  party  opposed  to  that 
of  the  majority  of  the  corporation ;  that  each  of  them 
had  used  expressions  (which  were  stated)  shewing  a 
desire  that  the  corporation  might  be  dissolved,  and  a 
design  and  expectation  of  producing  that  result  by 
means  of  the  present  application. 

Sir  J.  Campbell,  Attorney- General,  Maule  and  Chilton, 
shewed  cause  in  last  Hilary  term  {a).  The  two  ob- 
jections stated  in  the  rule  resolve  themselves  into  one,  that 
the  assessors  who  revised  should  have  been  the  assessors 
for  the  mayor's  ward,  and  not  those  elected  for  the 
whole  borough.  In  the  first  place,  as  to  Monmouth 
ward,  for  which  the  defendant  was  elected,  it  was  im- 
material who  were  the  assessors,  for  there  was  neither 

(a)  January  27tb.  Before  Lord  Denman  C.  J.,  Williams  and  Cole- 
ridge Js. 

objection 
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objection  nor  claim.  The  assessors  had  nothing  to  1837. 
deal  with.    No  obiection  beinej  made  in  any  of  the     _  TT" 

J  ^  'J  The  King 

wards,  the  mayor  had  a  simple  ministerial  duty  under  against 

Parky. 

sect.  18  of  the  act,  which  directs  that  he  shall  retain 
on  the  said  list  the  names  of  all  persons  to  whom  no 
objection  shall  have  been  duly  made."  The  assessors, 
if  they  had  interposed,  could  not  have  altered  his  line 
of  conduct  in  this  respect.  And  further,  by  sect.  22, 
when  the  burgess  lists  have  been  delivered  to  the  town- 
clerk,  and  by  him  copied  in  a  book,  "every  such  book" 
"  shall  be  the  burgess  roll  of  the  burgesses  of  such 
borough  entitled  to  vote "  for  councillors,  &c.,  at  any 
election  between  the  first  of  November^  in  the  year  in 
which  such  roll  shall  have  been  made,  and  the  ensuing 
first  of  November,  The  roll,  therefore,  is  conclusive; 
and,  after  it  is  made  up,  the  preliminary  steps  taken 
for  the  formation  of  it  are  not  to  be  enquired  into. 
As  to  the  objection  itself ;  the  act  is  certainly  obscure. 
Sect.  18  enacts  that  the  Court  for  revising  the  burgess 
lists  shall  be  held  by  "  the  mayor  and  the  two  assessors 
hereinafter  mentioned,  to  be  chosen  in  every  year  by 
the  burgesses  of  every  borough."  Sect.  37  enacts 
that,  on  the  1st  oi  Ma7xh  in  every  year,  "  the  burgesses 
of  every  borough  shall  elect  from  the  persons  qualified 
to  be  councillors  by  a  majority  of  votes,"  "  two  burgesses, 
who  shall  be  and  be  called  assessors  of  such  borough^ 
Then,  in  sect.  43,  a  provision  is  made  applying,  not  to 
every  borough,  but  only  to  those  divided  into  wards, 
that  the  burgesses  of  each  ward  shall  yearly  elect  two 
assessors  "^br  such  nx^ard;^^  "  and  the  assessors  who 
shall  hold  the  Court  for  revising  the  burgess  lists  with 
the  mayor  shall  be  the  assessors  of  the  mayor's  ward." 
This  section  appears  to  conflict  with  sect.  18;  and 
the  act  does  not  shew  which  is  intended  to  prevail. 

The 
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1837.      The  fairer  rule  appears  to  be,  that  assessors  chosen  for 
the  whole  borough  should  revise. 

The  King  ^ 

against  But  further,  the  Court  will  not  listen  to  these  re- 

Parry. 

lators.  If  the  objection  is  good,  neither  Pulling  nor 
Roberts  is  entitled  to  be  a  burgess;  and  a  relator  cannot 
be  heard  if  his  own  title  stands  on  the  same  ground  with 
that  which  he  seeks  to  impeach  :  Bex  v.  Bond  (a),  Bex 
V.  Bracken  [b).  Besides,  Boberts  was  a  candidate  and 
voter  at  the  election  now  impeached,  and  was  supported 
by  CooJce^  who,  at  that  time,  was  aware  of  the  objection 
now  made.  Such  an  acquiescence  disqualifies  a  party 
from  applying  to  set  aside  an  election ;  Bex  v.  Tre- 
venen  (c),  Bex  v.  Barkyn  {d).  Again,  it  is  for  the  con- 
sideration of  the  Court  that  the  success  of  an  information, 
as  prayed,  would  dissolve  the  corporation :  for  the 
councillors  elected  in  1836  would  all  be  disqualified; 
and,  the  burgess  roll  being  vitiated,  there  could  be 
no  valid  election  of  assessors  for  1837.  The  fact  that 
an  application  might  have  such  a  result,  was  evidently 
considered  by  the  Court  to  be  a  legitimate  ground  of 
rejection  in  Bex  v.  Bond  (a)  and  in  the  second  case  of 
Bex  V.  Trevenen  (e).  And,  lastly,  the  Court  will  look 
at  the  motives  of  parties  making  such  an  application  as 
this ;  Bex  v.  Trevenen  {e) :  and  the  motives  shewn  in  the 
present  case  are  a  good  ground  of  rejection. 

Sir  W.  W.  Follett  and  Whateley^  contra.    As  to  the 
main  objection,  it  would  be  sufficient  ground  for  the 

(a)  2*r.  n.  767. 

(6)  Alcock  ^  Napier's  Rep.  (IT.  B.  and  Exch.  Chamber,  Irel.)  113; 
where  Rex  v.  Cudlipp,  6  T.  R.  505,  and  Rex  v.  Cowell,  6  D.  ^  R.  336, 
were  cited. 

(c)  2B.  ^  Aid.  339.  (d)  1  B.  ^  Ad.  690. 

(e)  2  B.  4;  Aid.  339,  479. 

present 
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present  rule,  to  shew  that  the  construction  of  the  act  1837. 
was  doubtful.    But  it  is  clear  that  different  regulations 

The  King 

were  intended  for  a  borough  divided  into  wards  and  for  against 
one  not  so  divided.  [Lord  Denman  C.  J.  At  present, 
we  wish  to  hear  you  on  the  personal  objection  to  the 
relators.]  It  is  contended  that,  if  this  application  ulti- 
mately prevails,  Pulling' diud.  Roberts  themselves  are  not 
burgesses.  But  there  is  no  reason  that  the  parties  im- 
peaching the  election  of  councillors  should  be  burgesses. 
A  rated  inhabitant  has  an  interest  in  the  election  of 
those  who  are  entrusted  with  power  to  impose  rates. 
The  parties  applying  here  do  not  come  in  the  character 
of  burgesses.  In  Reoc  v.  Hodge  («),  where  the  motion 
was  for  a  quo  warranto  against  a  person  acting  as  a 
chief  burgess  of  Penrhyn^  an  inhabitant  was  held  a  good 
relator,  the  government  of  the  town  being  vested  in  the 
mayor  and  chief  burgesses.  In  Rex  v.  Bracken  (b)  it 
does  not  appear  that  the  relator  claimed  any  interest 
except  as  a  freeman.  The  objection  now  suggested 
would,  if  valid,  have  prevailed  in  the  Sunderland  case. 
Rex  V.  White  (c),  where  the  relators  contended,  in  effect, 
that  no  member  of  the  corporation  had  any  title. 
[Lord  Denman  C.  J.  We  think  it  is  a  complete 
answer  to  this  objection,  that  a  party  applying  is  an 
inhabitant,  subject  to  the  government  of  the  councillors.] 
If  it  be  contended  that  Roberts  would  himself  be  liable 
to  a  quo  warranto  if  this  rule  could  be  granted,  the 
observation,  at  all  events,  does  not  apply  to  Pulling^ 
who  is  not  shewn  to  have  acted  as  a  burgess.  Nor  can 
it  be  objected  against  him  that  he  concurred  in  any  of 
the  proceedings.    The  concurrence  of  the  others,  there- 

(a)  2  5.  §•  Aid,  344.  note  (a).  (6)  Alcock  v.  Napier,  113. 

(c)  5A.^E,  613. 

fore, 
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1837.      fore,  is  immaterial.    That  the  persons  applying  are  of  * 
The  King  Opposite  party  in  politics  to  those  affected  by  the 

against       application  can  be  no  answer.     Almost  every  such 

Parrt. 

motion  is  made  under  similar  circumstances.  Nor  is  it 
an  objection  that  a  quo  warranto  information,  if  success- 
ful, would  dissolve  the  corporation.  The  Court  has 
often  interfered  where  parties  were  usurping  powers 
from  the  Crown,  although  that  result  was  threatened. 
In  JRex  V.  Trevenen  (a)  the  reason  which  weighed  with 
the  Court  was,  not  that  the  corporation  was  likely  to 
be  dissolved  by  granting  the  rule,  but  that  the  relator 
appeared  to  be  put  forward  by  another  person  who 
had  only  an  electioneering  interest.  Although  Lord 
Kenyan  said,  in  B^ex  v.  Bond  (b),  "  If  it  had  appeared 
that  the  corporation  would  be  dissolved  in  consequence 
of  the  loss  of  so  considerable  a  number  of  its  members, 
that  also  would  have  been  a  good  reason  for  refusing 
this  application,"  yet  that  ground  was  not  acted  upon 
there,  or  in  any  other  case.  In  Bex  v.  White  [c)  this 
Court,  after  more  experience  of  such  motions,  clearly 
held  that  a  rule  for  a  quo  warranto  against  an  individual 
was  not  to  be  refused  because  it  tended,  by  consequence, 
to  dissolve  the  corporation ;  and  the  case  was  distin- 
guished from  Bex  v.  The  Corporation  of  Carmarthen  [d\ 
where  a  private  relator  applied  directly  for  a  quo  war- 
ranto against  a  whole  corporation,  and  from  Bex  v. 
Ogden  (e),  where  the  application  was  similar,  and  the 
persons  shewing  cause  expressly  disclaimed  exercising 
any  corporate  powers.  If  a  prosecutor  is  interested, 
and  entitled  to  apply,  and  shews  reasonable  grounds  in 

(a)  2B.^  Aid.  339,  479.       (6)  2  T.  R.  171. 

(c)  5A.^E.  613.  (rf)  2  Burr.  869.    S.  C.  1  W,  Bl.  187. 

{^^)  lOB.  8f  C.  230. 

law, 
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law,  the  Court  ought  not  to  refuse  a  rule  from  any  re- 
gard to  consequences ;  if  the  effect  of  granting  a  rule 
would  be  (as  the  assumption  is  here)  that  the  corpor- 
ation must  be  dissolved,  steps  must  be  taken  to  obtain  a 
new  charter,  or  some  other  remedy.  As  to  the  time 
when  opposition  was  first  made  to  the  proceedings  of 
the  revision  court,  the  protest  was  made  at  the  proper 
period  ;  but,  if  the  act  was  not  complied  with  in  making 
up  the  lists,  it  is  immaterial  whether  there  was  any  pro- 
test or  notice  of  objection,  or  none.  It  is  incorrect  to 
say  that,  where  there  are  no  claims  or  objections,  the 
assessors  have  nothing  to  do;  they  may  still  have  im- 
portant duties  to  execute,  under  sect.  18,  in  expunging 
names  and  correcting  mistakes  and  omissions. 

Cur,  adv,  mlL 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  application  for  a  quo  warranto  against 
the  defendant,  to  shew  by  what  authority  he  claimed  to 
hold  the  office  of  a  town-councillor  in  the  city  of  Here- 
ford. The  ground  of  objection  to  his  title  was,  that  the 
burgess  roll  for  the  Monmouth  ward  in  that  city  had 
not  been  revised  pursuant  to  the  provisions  of  the 
5  &  6  ^.  4.  c.  76. 

This  objection  was  stated  in  two  ways,  1.  That  the 
defendant  had  not  been  elected  by  a  majority  of  bur- 
gesses duly  enrolled,  2.  That  no  burgess  roll  existed  at 
the  time  of  his  election. 

It  appeared  that,  although  Hereford  had  been  divided 
into  wards,  and  two  assessors  duly  elected  for  each  ward, 
yet,  instead  of  the  burgess  list  for  the  whole  city  having 
been  revised  by  the  two  assessors  of  the  mayors  ward, 
pursuant  to  the  forty-third  section  of  the  act,  two  sepa- 
rate 


1837. 


The  King 

against 
Parry. 
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J  837.       rate  assessors  had  been  elected  for  the  whole  city  un^er 
the  thirty-seventh  section,  and  the  revision  had  been 

The  King  ^ 

against       made  by  the  mayor  with  them.    If  these  two  had  no 

Parry. 

authority  to  form  part  of  the  court  of  revision,  the  court 
itself  was  never  competently  formed ;  the  mayor  was  sit- 
ting alone,  when,  by  the  statute,  he  and  two  assessors 
are  required  to  form  the  court.  This  objection  is  of  so 
serious  a  nature,  and  the  answer  appears  to  us  so  insuf- 
ficient, that  the  rule  undoubtedly  ought  to  be  made 
absolute,  unless  some  one  of  the  preliminary  or  personal 
objections  which  were  made  to  it  be  sustainable.  On 
these  the  argument  mainly  turned,  and  we  took  time  to 
consider  these. 

The  affidavits  in  support  of  the  rule  were  made  by 
three  persons  of  the  name  of  Cooke,  Roberts,  and  Pulling, 
It  was  objected  to  Roberts,  that  he,  with  a  full  know- 
ledge of  the  objection  to  the  burgess  list  now  insisted 
on,  had  taken  a  part  in  the  election  in  question,  by 
being  himself  a  candidate  and  voter  therein;  and  to 
Cooke,  that  he  had  also  taken  an  active  part  as  an  agent 
in  the  election,  and,  besides,  had  no  such  interest  as 
qualified  him  to  be  a  relator,  being  neither  burgess  nor 
inhabitant,  but  only  a  visitor  there  on  certain  occasions. 
It  was  not  much  insisted  on  that  the  information  could 
be  filed  at  the  relation  of  either  of  these  persons.  But 
Pulling  was  put  forward  as  a  relator,  against  whom  no 
objection  existed,  for  he  was  an  inhabitant  of  the  city, 
subject  to  its  municipal  government,  and  therefore  in- 
terested in  the  due  election  of  the  council.  Rex  v. 
Hodge  [a) ;  and  although,  by  his  agent  Cooke,  he  had 
protested  at  the  revision  court  against  the  legality  of  the 
revision,  he  had  taken  no  part,  nor  been  present,  at  the 
election  for  councillors. 

(a)  2  -B.  ^  Aid.  344,  note  (a). 

In 
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In  the  case  of  Rex  v,  Symmons{a)j  in  which  four  per-  1837. 
sons  made  affidavits  in  support  of  a  rule  for  a  quo  war-  t^^Tkino 
ranto,  there  were  valid  personal  objections  against  three  against 

Parry. 

as  relators  ;  none  existed  against  the  fourth ;  but  it  was 
urged  that,  as  all  were  acting  in  concert,  no  distinction 
could  be  made.  The  Court  however  made  the  rule 
absolute ;  the  counsel  avowing  such  fourth  person  to  be 
the  relator,  and  that  he  isnould  he  responsible  for  the  costs. 
It  was  there  indeed  stated  that  the  relator's  affidavit 
"  disclosed  the  whole  ground  on  which  the  defendant's 
title  was  impeached,"  and  this  case  certainly  could  not 
stand  on  the  affidavit  of  Pulling  alone.  We  do  not 
think  that  a  material  circumstance,  nor  is  it  relied  upon 
by  the  Court  in  the  decision  cited  (b).  A  relator's  case 
will  constantly  depend  in  part  on  the  testimony  of  those 
who,  from  want  of  interest  or  their  previous  conduct, 
could  not  be  themselves  relators.  In  such  cases  the 
Court  will  ascertain  who  is  the  real  relator,  and  that  he 
is  sufficient :  it  will  then  distinguish  between  him  and 
those  who  are  merely  his  witnesses,  and  will  not  affect 
him  by  their  previous  acts  or  declarations,  unless  he  be 
identified  with  them  in  such  a  way  as  to  disqualify  him 
from  being  received  as  a  relator. 

It  was  however  urged,  in  shewing  cause,  that,  if  Parry 
be  not  duly  elected,  it  is  only  because  there  is  no  good 
burgess-list  in  existence,  an  objection  which  not  only 
applies  to  all  the  councillors  elected  at  the  same  time,  - 
but  to  all  the  existing  burgesses,  and  shews  that  no 
future  valid  election  can  be  made  to  any  municipal  office 
in  the  city.  The  force  of  this  objection  remains  to  be 
considered. 


(a)  4  T.  R.  223.  (6)  And  see  Rex  v.  Braine,  4  A.  <^  E.  664. 

Vol.  VL  3  I  It 
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1837.         It  cannot  be  stated  as  a  proposition  of  law,  or  as  a 
^        settled  point  of  practice  in  this  Court,  that  leave  to  file 

against  an  information  will  not  be  granted,  mereli)  because  the 
effect  may  or  even  will  be  to  dissolve  the  corporation; 
That  objection  was  recently  made  in  the  case  of  ^ex  v. 
White  (a),  and,  under  the  circumstances,  properly  over- 
ruled. The  facts  of  that  case,  indeed,  hardly  substan- 
tiated the  objection ;  but  our  brother  Patteson  there 
stated  that,  where  the  objection  is  in  itself  an  individual 
objection,  the  circumstance  of  every  member  of  the  cor- 
poration being  in  a  similar  predicament  to  the  person 
against  whom  the  motion  is  made  is  not  a  sufficient 
ground  to  refuse  a  quo  warranto  :  and  we  all  agree  that, 
in  itself  and  standing  alone,  it  is  not. 

But  the  argument  at  the  bar,  in  support  of  the  pre- 
sent rule,  did  not  and  could  not  stop  short  of  denying  all 
discretion  in  this  Court  as  to  originating  proceedings  in 
quo  warranto.  It  was,  in  effect,  asserted  that,  wherever 
a  reasonable  doubt  is  raised  as  to  the  legal  validity  of  a 
corporate  title,  we  are  bound  to  grant  leave  to  file  the 
information.  This  proposition,  however,  is  wholly  un- 
tenable. Every  case  (and  they  are  most  numerous), 
which  has  turned  upon  the  interest,  motives,  or  conduct 
of  the  relator,  proceeds  upon  the  principle  of  the  Court's 
discretion  ;  however  clear  in  point  of  law  the  objection 
may  have  been  to  the  party's  abstract  right  to  retain  his 
office,  yet  the  Court  has  again  and  again  refused  to  look 
at  it  or  interfere  upon  one  or  other  of  these  grounds. 

In  the  case  of  Rex  v.  Trevenen  (b)  Lord  C.  J.  Abbott 
lays  down  the  general  rule  in  accordance  with  this  view, 
and  also  incidentally  directs  its  application  to  a  case 


(a)  1  N.  4;  P.8i.    S.  C.  5  A.  &f  E.  613.         {b)  2  B.  ^  Aid,  482. 

like 
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like  the  present.    "In  the  case  of  individual  members  1837. 
of  the  corporation  "  "  it  is  wholly  within  the  discretion 

.  .  The  King 

of  this  Court  to  say,  whether  such  an  information  ought  against 
to  be  granted  or  refused.  The  Court,  undoubtedly, 
have,  in  some  cases,  permitted  these  informations  to  be 
filed,  where  the  effect  has  been  thereby  to  dissolve  the 
corporation ;  but  that  has  been  nsohere  strong  cases  have 
been  made  out" 

Cases  much  earlier  and  nearer  to  the  date  of  the 
statute  of  Anne  {a)  may  be  found,  which  not  merely 
lay  down  the  rule,  but  shew  that  it  had  grown  into  the 
admitted  practice  of  the  Court.  The  cases  of  jRea;  v. 
Dawes  and  Rex  v.  Marten  (5),  or  the  Winchelsea  cases, 
as  they  were  called,  are  very  remarkable  in  this  point 
of  view.  They  were  often  before  the  Court  and  well 
considered,  and  may  be  found  in  1  Sir  W,  BL  634., 
4  Burr.  1962.  2022.  2120.  In  these,  Lord  Mansfield 
treats  the  discretionary  power  of  the  Court,  not  as  a 
matter  disputed  or  requiring  proof,  but  as  a  settled 
principle  to  be  applied;  and  in  Burr,  p.  2123.  he  states 
the  grounds  on  which  the  Court  in  those  cases  pro- 
ceeded in  their  application  of  the  principle.  First  — "  The 
light  in  which  the  three  relators,  now  informing  the  Court 
of  this  defect  of  title,  appear;  from  their  behaviour  and 
conduct  relative  to  the  subject  matter  of  their  information, 
previous  to  their  making  this  motion.  Secondly  —  The 
light  in  which  the  application  itself  manifestly  shews  their 
motives^  and  the  purpose  which  it  is  calculated  to  serve. 
Thirdly — The  consequences  of  granting  the  information." 
After  examining  the  affidavits,  with  these  points  in  view, 
the  rules  were  both  discharged,  though  it  appeared 

(a)  9  Ann,  c.  20.  s.  4. 

(6)  1  fV.  Bl  634.    S.  C.  4:  Burr.  1962.  2022.  2120. 

3  I  2  clear 
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1837.      clear  that  the  titles  of  both  the  defendants  at  the  times 

'   ~      of  their  election  were  invalid. 
The  King 

against  These  seem  to  be  grounds  safely  applicable  to  the 

present  case.  On  the  one  hand,  if  the  rule  be  made 
absolute,  the  dissolution  of  the  corporation  may  at  least 
be  reasonably  apprehended  ;  on  the  other,  it  is  remark- 
able that  the  affidavits  in  support  of  the  rule  impute  no 
corrupt,  fraudulent,  or  indirect  motive  for  the  acts  com- 
plained of  as  irregular,  nor  do  they  allege  that  they 
have  produced  injustice,  inconvenience,  or  even  any  one 
result  different  from  what  would  have  followed  the  full- 
est compliance  with  the  law  as  they  lay  it  down.  They 
do  not  go  the  length  of  suspecting  that  a  single  vote 
has  been  won  or  lost,  or  that  the  burgess  list  would 
have  varied  in  a  single  name.  It  appears,  moreover, 
that  the  town  clerk  had  taken  the  precaution  of  pro- 
curing, and  had  bona  fide  acted  upon,  the  most  eminent 
legal  advice ;  and,  in  fact,  neither  claim  nor  objection, 
as  regarded  the  Monmouth  ward,  was  made  to  the 
overseer's  list.  We  do  not  say  that  the  court  of  revi- 
sion had  therefore  no  duties  to  perform :  but,  in  fact, 
they  were  not  called  upon  to  perform  any ;  and  the 
defective  constitution  of  the  court  has  been,  in  all 
respects,  an  immaterial  circumstance. 

If  these  considerations  would,  under  the  old  law^ 
have  been  entitled  to  weight,  they  lose  none  from  the 
passing  of  the  recent  statute.  On  the  contrary,  the 
difficulties  that  might  attend  the  reconstruction  of  cor- 
porations once  dissolved,  and  the  important  functions 
now  vested  in  the  municipal  bodies,  would  rather  induce 
increased  circumspection  in  our  proceedings.  The  in- 
ferior officers  ought,  indeed,  to  conform  with  care  to  the 
provisions  of  the  law :  the  wilful  departure  from  them 

this 
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this  Court  will  visit  with  severity;  and  even  negligence  1837. 
may  not  always  escape  animadversion :  but  our  dis-     ^  ^ 
cretion  as  to  the  issuing  of  quo  warranto  informations  against 
must  be  regulated  by  a  regard  to  all  the  circumstances 
which  attend  the  application,  and  all  the  consequences 
iikely  to  follow.    Upon  the  whole,  for  the  reasons 
stated,  we  think  we  act  most  in  accordance  with  the 
current  of  authorities,  v;ith  the  statute  of  Anne,  and 
with  the  public  interest,  in  refusing  the  permission 
prayed  by  the  present  rule. 

As  there  was  great  irregularity,  however,  in  the 
appointment  of  the  court  of  revision,  we  think  that  it 
ought  to  be  discharged  without  costs. 

Rule  discharged. 


END  OF  EASTER  TERM. 
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EASTER  VACATION. 
IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  King's  Bench.) 


Wednesday, 
May  10th. 


Bird  against  Higginson, 


Declaration,  in  'T^HIS  was  an  action  of  assumpsit.    The  defendant 

assumpsit,  al-  JL 

leged  that  demurred  to  the  third  plea  to  the  first  count. 

plaintiff  agreed 

to  grant  and     The  demurrer  was  argued  in  the  Court  of  King's 

let,  and  de-         _^       ,     .      -ri-i  i  •    i  •  n 

fendant  to  take,  iiench  m  Hilary  term,  1835,  and  judgment  given  tor 

a  messuage  at 


the  defendant  in  the  same  term.  The  record,  so  far  as 
it  is  material  here,  and  the  argument  and  judgment  in 


Z>.,  in  the 
parish  of  M., 
with  exclusive 

licence  to  shoot        King's  Bench,  are  given  'm2  A,S^  E.  696.  (a) 

and  sport  over  ^  '         »  J  \  f 

the  manor  of 
D.,  in  the  pa- 
rishes of  M. 
and  X.,  and  to 
fish  in  the 
waters  thereof, 
during  the 
term ;  to  hold 
the  messuage, 
right,  liberties, 
and  premises, 
for  the  term,  at 
a  rent ;  mutual 

promises ;  and    and  have  coucluded  with  a  prayer  of  judgment.  The  Ian- 

that  plaintiff  let 
the  messuage, 

right,  liberties,  and  premises  to  defendant,  who  entered  into  and  upon  the  same,  and  be- 
came and  was  possessed  thereof  for  the  term  :  breach,  non-payment  of  rent.  Held  bad,  on 
general  demurrer,  inasmuch  as  the  agreement  shewed  a  demise  of  an  incorporeal  heredita- 
ment, which  could  only  be  by  deed ;  and  the  letting  as  subsequently  alleged,  if  otherwise 
available  to  support  the  action,  should  have  appeared  to  be  by  deed. 

The  rule  of  Hil.  4  W.4.,  that  a  plea  pleaded  in  bar  of  the  whole  action  generally  need 
not  commence  with  actionem  non,  nor  pray  judgment,  applies  to  a  plea  answering  the 
whole  of  the  count  to  which  it  is  pleaded,  though  there  are  other  counts  which  it  does  not 
answer. 

By  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  King's 
Bench. 

(a)  For  other  points  which  were  decided  in  the  same  case,  see  2  J. 
^      160.;  5  A.  4;  E.  83. 


Error  being  brought  in  the  Court  of  Exchequer 
Chamber,  the  case  was  this  day  argued,  before  Tindal 
C.  J.,  Bosanquet  and  CoUman  Js.,  and  Bollatid,  ParJce, 
and  Gurney  Bs. 

Kelly^  for  the  plaintiff  in  error  (the  plaintiff  below). 
First,  the  pleashould  have  commenced  with  actionem  non, 
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guage  of  the  rule  of  HiL  4  ^4.,  General  Rules  and  1837. 
Regulations  9.  {a\  applies  to  the  case  where  the  plea  is  "bipT" 
in  bar  of  the  whole  action  generally."    If  it  had  been  against 

HlCGINSOl* 

meant  to  apply  to  cases,  not  only  where  the  whole 
action  is  barred  by  the  plea,  but  also  where  so  much 
of  the  action  as  is  set  out  in  the  count  pleaded  to  is 
barred,  it  would  have  been  easy  so  to  extend  it.  [Tin- 
dal  C.  J.  The  count  certainly  contains  the  whole  action 
in  the  sense  of  the  rule.]  Secondly,  this  is  a  plea 
amounting  to  the  general  issue.  It  denies  argument- 
atively  the  fact  of  any  promise  capable  of  supporting 
sumpsit :  that  is,  it  denies  that  the  promise  alleged  in  the 
declaration  was  made;  for  it  professes  to  shew  facts  making 
a  contract  under  seal  essential,  whereas  a  contract  under 
seal  would  not  be  such  a  promise.  It  is  true  that,  before 
the  new  rules,  many  defences  might  be  either  specially 
pleaded  or  given  under  the  general  issue.  But  those 
are  all  cases  where  the  cause  of  action,  as  alleged,  is  not 
disputed,  but  avoided  by  other  matter ;  such  as  bank- 
ruptcy, release,  accord  and  satisfaction,  infancy,  and  so 
on.  Thirdly,  the  plea  shews  no  answer.  It  will  be 
said  that  the  question  raised  by  the  plea  is  also  raised 
by  the  declaration ;  that,  if  the  plaintiff  fails  as  to  the 
declaration,  then  the  objections  taken  to  the  plea  are  im- 
material ;  that  this  is  a  demise  of  an  incorporeal  here- 
ditament, and  therefore  that  it  is  not  valid  without  seal . 
But  the  contract  set  out  shews  merely  a  licence  in- 
cidental to  the  occupation  of  the  messuage.  Now, 
though  the  right  granted  could,  as  a  substantive  matter 
of  a  grant,  only  pass  under  seal,  it  does  not  follow  that, 
adding  to  a  demise  of  a  messuage  a  licence  to  use  such 
a  right,  the  whole  is  required  to  be  under  seal.  It  is 
not  necessary  to  dispute  the  law  as  to  substantive  and 

(a)  5  B.  ^Ud.  V. 
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1837.  independent  grants  of  such  rights,  as  laid  down,  for 
g^^^  instance,  in  The  Duke  of  Somerset  \.  Fogwell  [a),  NeitheF 
against      is  this  like  the  case  of  Gardiner  v.  Williamson  (b),  where 

HiGGINSON.  ^ 

there  was  a  demise  of  the  tithes  and  also  of  the  homestead 
used  for  collecting  them ;  there  the  tithes  were  the  prin- 
cipal subject  of  demise.  Here  the  licence  is  merely 
incidental  to  the  occupation-  of  the  messuage  :  the  plea 
goes  no  further  than  to  explain  the  purpose  for  which 
the  whole  was  taken.  No  case  has  yet  decided  that  a 
demise  by  simple  contract,  otherwise  valid,  is  invalidated 
by  attaching  to  the  main  subject  of  the  demise  some- 
thing which,  if  granted  by  itself,  would  have  passed  by 
deed  only.  There  is  an  enumeration  of  incorporeal  here- 
ditaments in  2  Bla,  Com.  Book  11.  ch.  3. :  it  cannot  be 
contended  that,  if  a  grant  of  any  one  of  those  were  added 
to  a  demise,  not  under  seal,  of  a  corporeal  hereditament, 
the  whole  would  be  void.  A  demise  of  a  farm,  with  a 
right  of  way,  might  be  made  without  deed,  [Tindal  C.J^ 
Tliere  the  principal  subject  of  demise  is  corporeal,  the 
other  right  is  a  mere  incident :  here  it  does  not  follow^ 
from  the  house  being  at  Dinas  Mowddy  (c),  that  the 
right  to  sport  on  the  manor  of  Dinas  Mowdd?/  is  incident 
to  the  occupation.  Parke  B.  If  a  right  of  way  were 
granted  de  novo,  a  deed  would  be  requisite.]  Neither 
from  the  plea,  nor  from  the  declaration,  does  it  appear 
that  the  right  to  sport  is  the  principal  part,  or  even  an 
independent  part,  of  the  demise.  {Tindal  C.  J.  Do 
you  say  that  you  could  distrain  on  the  house  for  the 
whole  rent  ?]    That  appears  from  the  authorities  (d). 

(a)  5B.  ^  a  875.  {b)  2  J?.  ^  Ad.  336. 

(c)  The  agreement,  as  set  out  in  the  declaration,  described  the  mes- 
suage to  be  situate  nt  Dinas  Mowddyf  in  the  parish  of  Mallwt/dd,  in  Me- 
rionethshire; and  the  manor  of  Dinas  Mowddy  to  be  situate  in  the  several 
parishes  of  Mallwydd  and  Llanymowddy,  in  Merionethshire. 

(d)  See  19  Vin.  Abr.  106.  Reservation  (B),  pi.  12.;  Id.  122.  Reserm- 
iion  (O). 

It 
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It  is  by  no  means  clear  that  any  thing  is  demised  here  1837.- 

except  the  house.    \_Bosanquet  J.    The  habendum  in- 

eludes  the  right  and  liberties.]    There  may  be  words  against 

.  .  HiGGINSO] 

of  demise :  but  the  effect  is  to  demise  the  house,  and  to 
contract  to  allow  the  sporting,  which  contract  would 
not  be  countermandable.  Such  a  joint  consideration 
will  support  a  promise  to  pay.  \_Bosanquet  J.  The 
declaration  avers  that  the  plaintiff  let  the  right  art4 
liberties.]  That  is  a  transaction  distinct  from  the  agree- 
ment :  it  does  not  appear  to  have  been  done  at  the  time 
of  the  agreement:  and,  if  necessary,  it  must  be  in- 
tended to  have  been  under  seal.  IBosanquet  J.  An 
allegation  of  a  demise  by  a  corporation,  not  saying  that 
it  was  under  seal,  has  been  held  good  after  verdict,  the 
Court  intending  a  deed  («).]  If  the  letting  can  be  only 
by  deed,  the  allegation  of  the  letting  is  an  allegation  of 
a  deed.  The  promise  to  abide  by  the  agreement  pre- 
cedes that  allegation,  which  is  merely  an  averment  of 
performance  of  the  plaintiff's  promise.  If  the  letting 
by  deed  be  denied,  that  allegation  should  have  been 
traversed.  The  action  may,  therefore,  be  supported, 
even  admitting  the  necessity  of  a  deed,  on  the  agree- 
ment to  let.  It  may  also  be  contended  that  the  de- 
claration shews  an  actual  enjoyment,  so  that  the  contract 
is  substantially  for  use  and  occupation. 

Sir  J.  Campbell,  Attorney-General,  contra.  There 
is  no  traversable  averment  that  the  right  to  sport  was 
let  by  deed.  If  issue  had  been  taken  on  the  contract 
set  out,  it  would  not  have  been  necessary  to  prove 
more  than  the  parol  agreement;  for  that  is  the  con- 
sideration of  the  promise.    Unless  the  parol  agreement 

(a)  See  Partridge  v.  Ball,  1  Ld.  Rai/m.  136.    Yarborough  \.  The  Bm^ 
of  England,  16  East,  6. 

be 
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be  valid,  the  subsequent  letting  cannot  affirm  it.  Now 
the  declaration  complains  of  the  non-payment  of  rent  {a) 
under  that  which,  if  under  seal,  would  be  a  demise  of 
the  house  and  the  right  to  sport.  Therefore  there  is 
either  no  valid  demise ;  or  it  is  one  on  which  assumpsit 
would  not  lie.  IParke  B.  Suppose  the  letting  were  by 
deed  poll.]  Then,  as  entry  is  alleged,  covenant  would 
lie  (b).  But,  if  on  this  record  the  letting  be  traversably 
alleged,  it  should  be  alleged  to  be  by  deed.  If  a  grant 
of  an  incorporeal  hereditament  be  not  stated  to  be  by 
deed,  the  defect,  though  cured  by  verdict,  is  fatal  on 
demurrer  or  default;  note  (1)  to  Stennely,  Hogg  {c), 

Kelly,  in  reply.  That  rule  applies  rather  to  a  plea 
relying  on  title,  than  to  such  an  allegation  as  this, 
which  is  at  most  merely  of  the  performance  of  a  con- 
dition precedent  to  the  right  of  action, 

TiNDAL  C.  J.  You  are  clearly  out  of  Court  on  the 
mere  agreement.  Then,  if  you  rely  on  the  subsequent 
letting,  you  must  shew  that  to  have  been  legally  com- 
pleted. 

The  rest  of  the  Court  concurred. 

Judgment  affirmed. 

(a)  The  contract  in  the  declaration  was,  "  Yielding  and  paying,  there- 
fore, unto  the  plaintiff,  or  his  heirs  or  assigns,  the  rent  or  sum  of  200^. 
and,  afterwards,  "  and  the  defendant  agreed  to  pay  the  rent  or  sum  of 
200^.  in  manner  "  &c.  The  breach  was,  that  the  defendant  would  not, 
on  12th  October  1833,  pay  to  the  plaintiff  "  the  said  sum  of  100/.;"  and 
the  like  as  to  the  other  100/.;  and  that  "  the  said  sum  of  9001.  still  re- 
mains wholly  due  and  unpaid." 

(6)  See  Co.  Lit.  231  a. ;  and  the  arguments  in  Burnett  v.  Lynch,  5  B. 
^  C.  589. 

(c)  1  Wms.  Saund.  228  a. 
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ARGUED  AND  DETERMINED  1837. 


Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Trinity  Term., 

In  the  Seventh  Year  of  the  Reiffn  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  in  this  term  were, 
Lord  Denman  C.  J.        Patteson  J. 

LiTTLEDALE  J.  WiLLIAMS  J. 


Beverley  against  The  Lincoln  Gas  Light 
and  Coke  Company. 

ASSUMPSIT  for  goods  sold  and  delivered,  and  on  A  corporation 
aggregate  may 

an  account  stated.    Plea,  non  assumpsit.    Issue  be  sued  in  in- 

.  debitatus  as- 

thereon.  sumpsit  for 

goods  sold  and 

delivered,  though  the  contract  be  not  under  seal. 

The  contract  may  be  implied  or  express,  as  in  cases  of  assumpsit  against  an  individual. 

The  implication  may  arise  from  the  object  of  the  incorporation,  as  compared  with  tl  c 
subject-matter  of  the  contract. 

As  in  assumpsit  against  an  incorporated  gas  company  for  the  price  of  gas  meters  sold  and 
delivered  to  the  amount  of  15/. 

In  the  case  of  corporations  aggregate,  as  in  that  of  individuals,  if  goods  be  taken  on  the 
terms  of  their  being  returned  if  not  approved  of,  and  they  be  retained  an  unreasonable 
time,  the  party  so  taking  and  retaining  may  be  sued  for  goods  sold  and  delivered. 

On 
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1837.  On  the  trial  before  the  assessor  for  the  sheriff  of 

■  YorJcshire,  December  Sth,  1836,  it  appeared  that  the 

Beverley 

against      defendants  were  a  corporation  (a),  and  that  one  of  the 

The  Lincoln 

Gas  Light  Committee  of  the  company,  named  Winter,  ordered  of 
Company.  plaintiff  six  gas  meters,  in  September  1832,  for  the 

company  :  that  these  were  deUvered,  and  that  the  clerk 
of  the  company,  in  November  1832,  acknowledged  the 
delivery :  that  one  of  the  meters  was  used  by  the  com- 
pany in  January  ;  that,  on  23d  Aprils  the  company  sent 
a  notice  that  they  would  be  returned  ;  and  that  they  ac- 
tually were  sent  back  on  30th  May  1833 ;  but  that  the 
plaintiff  would  not  to  receive  them.  It  appeared  also 
that  the  terms  on  which  the  company  originally  received 
them  were  that  they  might  be  returned  if,  on  trial,  they 
were  not  approved  of.  It  was  objected  for  the  defend- 
ants that  this  evidence  did  not  support  the  declaration ; 
that  a  corporation  aggregate  was  not  liable  in  such  an 
action,  and  that  the  contract  should  have  been  under 
their  seal.  The  assessor  refused  to  nonsuit,  but  reserved 
leave  to  move  ;  and  he  directed  the  jury  to  find  for  the 
defendants,  if  they  thought  the  articles  had  been  re- 
turned in  a  reasonable  time;  if  not,  for  the  plaintiff. 
The  jury  found  for  the  plaintiff.  In  Hilary  term,  1837, 
Peacock  obtained  a  rule  nisi  for  a  nonsuit.  In  the  same 
term  {b), 


Alexander  shewed  cause.  The  first  objection  is,  that 
this  was  a  conditional  contract,  and  therefore  that  the 
declaration  upon  a  sale  and  delivery  is  not  supported. 
But  a  contract,  though  conditional  in  its  origin,  may,  if 
the  condition  is  afterwards  performed,  be  declared  upon 

(a)  Incorporated  by  stat.  9  G.  4.  c.  xxiv.  local  and  personal,  public. 
{h)  Januanj  28th,  1837.    Before  Patteson,  Williams,  and  Coleridge  J s. 

simply 
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simply  as  an  absolute  contract.  Bailey  v.  Gouldsmith  (aj), 
is,  in  this  respect,  not  distinguishable.  The  principle  of 
that  case  was  expressly  upheld  in  Bianchi  v.  Nash  {b) ; 
and  Broolce  v.  White  (c),  Swancott  v.  Westgarth  {d\  and 
Harrison  v.  Allen  (^),  are  to  the  same  effect.  The 
second  objection  is,  that  assumpsit  for  goods  sold  and 
delivered  cannot  be  maintained  against  a  corporation 
aggregate.  It  must  be  admitted  that  no  definite  rule 
has  been  laid  down  as  to  the  extent  to  which  cor- 
porations aggregate  can  bind  themselves  without  seal. 
In  The  Dean  and  Chapter  of  Rochester  v.  Pierce  [g)  it  was 
held  that  debt  would  lie  for  use  and  occupation  by  a  cor- 
poration aggregate,  without  any  demise  under  seal.  In 
The  Mayor  of  Stafford  v.  Till  (h)  it  was  decided  that  a 
corporation  aggregate  may  maintain  assumpsit  for  use 
and  occupation  when  their  land  has  been  occupied.  So 
in  The  Mayor  and  Burgesses  of  Carmarthen  v.  Lewis  (i) 
it  was  held  that  a  corporation  aggregate  might  maintain 
assumpsit  for  use  and  occupation  for  standings,  market 
places,  sheds,  and  tolls,  on  an  agreement  not  under  seal. 
In  The  East  London  Waterworks  Company  v.  Bailey  {k), 
where  the  directors  of  an  incorporated  company  were 
authorised  by  act  of  parliament  to  "  make  contracts, 
agreements,  and  bargains  with  the  workmen,  agents, 
undertakers,  and  other  persons  employed  or  concerned 
in  making,  completing,  or  continuing  the  works  belonging 
to  the  said  undertaking,"  it  was  held  that  the  company 
could  not  recover  in  assumpsit  for  the  non-delivery  of  cer- 
tain pipes,  which  the  defendants,  by  contract  not  under 
seal,  had  agreed  to  deliver :  but  Best  C.  J.,  in  his  judgment. 


(a)  Peake,  N.  P.  C.  56. 

(b)  1  M.  §•  JF.  545.  S.  a  Tyr.  ^  Gr.  916. 
(rf)  4  East,  15.  (e)  2  Bing.  4. 

(/i)  4  Bing.  75.  (i)  6  C.  c|  P.  603. 


(c)  1  N.  B.  330. 
{g)  1  Camph.  466. 
{k)  4  Bing.  283. 
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admitted  that  there  was  an  exception  to  the  general  prin- 
ciple in  the  case  "where  the  acts  done  are  of  daily  necessity 
to  the  corporation,"  referring  to  Bro.  Abr,  Corporations 
and  Capacities,  pi.  56.,  and  Horn  v.  Ivy  («).  It  cannot 
be  disputed  that  the  contract  here  is  of  that  description. 
In  The  City  of  London  Gas-Light  and  Coke  Company  v. 
Nicholls  (J))  it  was  held  that  a  company  incorporated  for 
the  supply  of  gas  might  maintain  assumpsit  for  such 
supply,  on  the  principle  (it  may  be  presumed)  that  the 
contract  was  in  the  necessary  course  of  business.  In 
Smith  V.  The  Birmingham  Gas  Company  {c)  it  was  held 
that  a  corporation  aggregate  might  appoint  an  agent  to 
distrain,  without  seal,  and  would  be  liable  in  tort  for  his 
tortious  acts.  The  cases  on  this  point  are  collected  in 
Com'JDig.  Franchises,  (F  13.),  2  Bac.  Abr,  265.  Corpora- 
tions, (E),  3.  {d),  and  6  Vin,  Abr.  287.  Corpm-ations,  (K). 
A  question  similar  to  the  present  was  raised,  but  not 
determinied,  in  Dunston  v.  The  Imperial  Gas  Light  Com- 
pany (e) ;  but  Lord  Tenterden  said,  "  I  wish,  however, 
to  be  understood  as  by  no  means  deciding  the  question, 
whether  third  persons,  who  may  sell  coal  or  other 
materials  to  the  company,  or  who  may  be  employed  by 
them  as  servants  or  workmen,  may  or  may  not  maintain 
an  action  against  them  for  remuneration,  though  the 
contract  was  not  under  seal.  This  is  a  corporation 
established  for  the  purpose  of  carrying  on  trade  and 
manufactures,  and  may,  therefore,  differ  from  others  as 
to  its  powers  of  contracting,  and  its  remedies  upon 
contracts  relating  to  the  purposes  for  which  the  company 
is  formed."    From  the  language  held  by  the  Judges  in 


(a)  1  Ventr.  47. 
(c)  \  A.S(  E.  526. 
(e)  3  J?.  ^  Jd.  125. 


(6)  2  C.  §•  P.  365. 
(d)  7th  ed.  1832. 
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Broughton  v.  The  Manchester  Water  Works  Company  {a) ^ 
where  many  authorities  are  collected,  the  rule  seems  to 
be,  that  an  incorporated  company  cannot  be  sued  on 
jts  acceptance,  unless  there  be  a  power  given  to  it,  either 
expressly,  or  impliedly  from  the  object  of  the  incorpor- 
ation, to  accept  bills.  The  question,  in  such  cases,  is 
mainly  affected  by  the  acts  for  preserving  the  monopoly 
of  the  Bank  of  England;  that  consideration  does  not 
arise  in  the  present  case ;  but,  the  general  principle  of 
looking  to  the  object  of  the  incorporation  applies  (h). 
And  this  is  strengthened  by  the  language  of  sect.  36.  of 
the  Company's  act  (c). 
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Peacock  contra.  The  authorities  cited  sufficiently 
answer  the  first  objection,  as  between  individuals.  The 
question  remains,  whether  the  case  of  a  corporation  be 
within  the  same  principle.  The  general  principle  un- 
doubtedly is,  that  a  corporation  cannot  contract  without 
seal;  2  Bac.  Abr,  265.  Corporations^  (E)  3.  {d)»   There  is 

I   (a)  SB,^  Aid.  1.    See  pp.  8.  12. 

{b)  See  also  Clarke  v.  The  Imperial  Gas  Company^  4  JB.  ^  Ad.  315. 

(c)  Stat.  9  G.  4.  c.  xxiv.  s.  36.  enacts,  "  That  the  committee  of  di- 
rectors for  the  time  being  shall  or  may  have  the  custody  of  the  common 
seal  of  the  said  company,  and  shall  have  full  povs^er  and  authority  at  any 
time,"  to  call  special  general  meetings  of  the  company,  "  and  to  direct 
the  affairs  and  business  of  the  said  company  (subject  to  the  orders  and 
directions  of  the  said  company  made  at  any  general  or  special  general 
meeting),  as  well  in  issuing,  receiving,  and  laying  out  and  disposing  of 
all  sums  of  money  to  be  issued  or  received,  laid  out  or  disposed  of,  for 
the  purposes  of  the  said  company,  as  in  contracting  for  and  purchasing 
messuages,  lands,"  &c.,  entering  into  agreements  for  lighting  the  city, 
&c.,of  Lincoln;  appointing  and  displacing  officers,  agents,  &c.,  veith  such 
salaries,  &c.,  as  they  shall  think  proper;  ordering  and  employing  works 
and  workmen  ;  selling  articles  produced  under  the  authority  of  the  act ; 
bringing  actions,  &c.,  for  recovering  debts  due  in  respect  of  such  sales; 
enforcing,  rescinding,  &c.  contracts  touching  the  same,  subject  to  the 
rules,  bye-laws,  &c.,  to  be  made  by  the  company. 

{d)  7th  ed.  1832. 

a  dis- 
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^  a  constituted  head,  as  mayor,  &c.,  and  those  which  have 

Beverley  '  j     ^  ^ 

against      irone.    The  former  class  may  contract  by  implication, 

The  Lincoln  ^  J       r  ' 

Gas  Light     through  their  head,  in  many  cases,  without  seal ;  the 

and  Coke 

Company,  latter  cannot,  even  in  the  case  of  ordinary  services,  as 
appears  from  Com,  Dig.  Franchises^  (F  13.),  (F  14.); 
6  Vin.Abr.  291.  Corj)orations,  (K),  pi.  39. ;  lb.  317.  (C.a), 
pi.  49. ;  Frevill  v.  F'webancke  (a).  The  reason  of  this 
distinction  is  that,  although  the  head  of  a  corporation 
may  by  his  personal  act  enter  into,  or  impliedly  make, 
a  contract  on  behalf  of  the  corporation,  if  there  be  cir- 
cumstances shewing  that  he  has  power  so  to  do,  yet  the 
body  cannot  shew  their  intention  by  any  but  a  corporate 
act,  which  can  be  only  by  the  common  seal.  A  liabi- 
lity may,  in  such  a  case,  arise  from  the  legal  relation  of 
the  parties ;  but  then  the  remedy  should  be  shaped  in 
debt  or  tort,  not  in  assumpsit.  A  servant  may  be  con- 
stituted in  certain  cases,  without  writing :  but  then  he 
cannot  bring  assumpsit  for  his  salary  ;  6  Vin.  Abr,  288. 
Corporations.)  (K),  pi.  10.  As  to  the  clause  of  the  act,  the 
words  are  less  strong  than  those  in  Fast  London  Water 
Works  Company  v.  Bailey  (Z>).  No  case  has  been  cited 
of  assumpsit  being  maintained  against  a  corporation  upon 
an  executed  contract :  the  authorities  go  the  length  only 
of  shewing  that  they  may  maintain  assumpsit ;  and  this 
because  an  individual  may  promise  to  them  either  ex- 
pressly, or  impliedly  by  his  acts,  without  seal,  though 
they  cannot  contract  except  under  seal.  Thus,  The 
Dean  and  Chapter  of  Rochester  v.  Pierce  (c).  The  Mayor 
of  Stafford  v.  Till  (c?),  The  Mayor  and  Burgesses  of  Car- 


(«)  1  Rol  R.  82.  (6)  4  Bing.  283. 

(c)  1  Campb.466.  (d)  4:  Bing.  15. 
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marthen  v.  hexis  (a),  The  City  of  London  Gas-Light 
and  Coke  Company  v.  Nicholls  [b),  were  cases  in  which 
the  corporations  were  plaintiffs.  The  act  of  an  indi- 
vidual may  raise  an  implication  of  a  contract  with  the 
corporation,  as  it  may  create  a  liability  to  an  action 
of  tort  by  them ;  and  the  breach  of  such  contract  may 
be  sued  on  by  the  corporation,  as  well  as  a  breach  of 
duty.  But,  against  a  corporation  (except  in  the  case  of 
contract  under  seal),  the  remedy  must  be  on  the  tort  or 
the  duty,  or  in  debt.  Tilson  v.  The  Warwick  Gas-Light 
Company  (c),  and  Dunston  v.  The  Imperial  Gas-Light 
Company  [d),  were  actions  of  debt.  In  Murray  v.  The 
East  India  Company  [e)  the  action  was  assumpsit ;  but 
there  the  Court  proceeded  on  the  ground  that  the 
authority  of  the  defendants  to  draw  and  accept  bills 
was  recognised  by  statute :  and,  where  the  plaintiff  is 
indorsee  (which  was  the  case  as  to  one  of  the  bills 
there),  no  remedy  but  assumpsit  lies  against  the  ac- 
ceptor for  want  of  privity.  In  Broughton  v.  The  Man- 
chester Water  Works  Company  [g)  Bayley  J.  doubted, 
independently  of  the  question  of  the  monopoly  of  the 
Bank  of  England,  whether  the  corporation  could  con- 
tract ;  and  Best  J.  expressed  himself  against  the  right 
of  action,  on  the  general  ground  (/z),  referring  to  the 
opinion  expressed  by  the  Court  of  C.  B.  in  Slark  v. 
Highgate  Archway  Company  (f). 

Cur.  adv.  mdt. 
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Pattesqn  J.,  in  this  term  [June  6th ),  delivered  the 
judgment  of  the  Court. 


(a)  6  C.  ^  P.  608. 
(c)  4  ^.  ^  C.  962. 
{e)  5  B.  ^  Aid.  204. 
{h)  SB.^  Aid.  12. 

Vol.  VL 


(6)  2  C.  ^  P.  365. 
(d)  SB.  ^  Ad.  125. 
(g)  3B.SrAld.8. 
(0  5  Taunt.  792. 
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This  was  a  rule  to  set  aside  a  verdict  for  and 
enter  a  nonsuit,  which  was  argued  before  my  brothers 
Williams,  Coleridge,  and  myself.  It  appeared  that 
Winter,  one  of  the  committee  of  the  company,  had 
ordered  six  meters  in  September  1832;  they  were  de- 
livered, and  their  receipt  acknowledged  by  the  clerk 
of  the  company  in  November :  one  of  them  was  seen 
in  use  in  January;  on  the  23d  of  April,  they  were 
returned  as  inadequate  for  the  intended  purpose;  the 
plaintiff,  however,  refused  to  receive  them,  and  brought 
an  action  of  indebitatus  assumpsit  for  goods  sold  and 
delivered.  Two  objections  were  insisted  on :  1st, 
That  the  action  was  misconceived  in  form,  for  that 
the  contract  was  executory  only;  2dly,  That,  at  all 
events,  assumpsit  could  not  be  maintained  against  the 
defendants,  being  a  corporation  aggregate  without  a 
head. 

As  to  the  first,  the  jury  found,  at  the  trial,  that  the 
time  of  return  was  unreasonable.  Upon  the  argument 
in  support  of  this  ground  of  nonsuit,  it  was  not  denied 
that,  if  the  action  had  been  between  two  individuals, 
upon  this  finding  of  the  jury  the  form  of  action  would 
have  been  sustainable.  For  this,  the  cases  of  Bailey  v, 
GouldsmitJi  (a),  and  BiancJii  v.  Nash[b),  are  certainly  suf- 
ficient authorities.  But  it  was  said  that  those  decisions 
were  inapplicable  to  the  case  of  a  corporation ;  because 
that  could  not,  at  all  events,  enter  into  a  parol  contract 
for  the  delivery  of  goods  on  sale  or  return.  It  seems  to 
us,  that  this  distinction  cannot  be  maintained,  even  if  the 
facts  were  sufficient  to  raise  it;  for  the  principle  on 
which  the  cases  cited  above,  and  others,  have  been 


{afnPeake,  N.  P.  C.  56. 

ib)  iM.  ^  W.  545.    S.  C.  Tyr.     Gr.  916. 
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decided,  as  to  the  proper  form  of  declaring  where  the 
original  contract  has  been  executory,  but  the  period  of 
credit  has  expired,  or  condition  has  been  performed,  is, 
not  that  the  law  alters  the  mode  of  declaring  on  the 
original  contract  and  states  it  not  according  to  the  fact, 
but  that  it  conclusively  infers  that  simple  contract  to 
pay  the  price  for  goods  sold  and  delivered  which  would 
arise  upon  the  facts  of  a  sale  and  delivery  without  any 
special  circumstances  accompanying  them.  He  who 
seeks  to  disturb  that  inference  must  not  content  himself 
with  merely  shewing  conditions,  or  other  special  pro- 
visions, forming  part  of  the  contract  at  the  time  of  its 
being  entered  into ;  he  must  shew  them  in  existence  and 
operation  at  the  time  of  action  brought;  if  not,  they 
may  be  struck  out  of  consideration,  and  the  contract 
treated  as  originally  simple,  unconditional,  and  executed. 
Now  this  reasoning  will  apply  equally  to  a  corporation 
and  an  individual ;  and  we  must  now  take  it  that  the 
goods  were  sold  unconditionally,  have  been  delivered, 
and  are  in  the  possession  and  use  of  the  corporation. 
IP  This,  therefore,  brings  us  to  the  second  question, 
which  is.  Whether  an  action  of  assumpsit  can  be  main- 
tained against  a  corporation  aggregate  without  a  head, 
on  an  executed  parol  contract  ?  It  is  well  known  that 
the  ancient  rule  of  the  common  law,  that  a  corporation 
aggregate  could  speak  and  act  only  by  its  common 
seal,  has  been  almost  entirely  superseded  in  practice  by 
the  Courts  of  the  United  States  in  America  (a).  The 
decisions  of  those  Courts,  although  intrinsically  entitled 
to  the  highest  respect,  cannot  be  cited  as  direct  autho- 
rity for  our  proceedings ;  and  there  are  obvious  cir- 

(a)  2  Kent's  Commentaries,  288 — 291.  (part  4.  lect.  33.)  ed.  3.  New 
York,  1836. 
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cumstances  which  justify  their  advancing  with  a  some- 
what freer  step  to  the  discussion  of  ancient  rules  of  our 
common  law  than  would  be  proper  for  ourselves.  It 
should  be  stated,  however,  that,  in  coming  to  the  deci- 
sion alluded  to,  those  courts  have  considered  themselves, 
not  as  altering  the  law,  but  as  justified  by  the  progress 
of  previous  decisions  in  this  country  and  in  America, 
We,  on  our  part,  disclaim  entirely  the  right  or  the  wish 
to  innovate  on  the  law  upon  any  ground  of  incon- 
venience, however  strongly  made  out;  but,  when  we 
have  to  deal  with  a  rule  established  in  a  state  of  society 
very  different  from  the  present,  at  a  time  when  cor- 
porations were  comparatively  few  in  number,  and  upon 
which  it  was  very  early  found  necessary  to  engraft 
many  exceptions,  we  think  we  are  justified  in  treating  it 
with  some  degree  of  strictness,  and  are  called  upon  not 
to  recede  from  the  principle  of  any  relaxation  in  it 
which  we  find  to  have  been  established  by  previous  de- 
cisions. If  that  principle,  in  fair  reasoning,  leads  to  a 
relaxation  of  the  rule  for  which  no  prior  decision  can 
be  found  expressly  in  point,  the  mere  circumstance  of 
novelty  ought  not  to  deter  us ;  for  it  is  the  principle  of 
every  case  which  is  to  be  regarded  ;  and  a  sound  de- 
cision is  authority  for  all  the  legitimate  consequences 
which  it  involves. 

Several  cases  have  determined  that  corporations  ag- 
gregate may  maintain  actions  on  executed  parol  con- 
tracts. In  The  Dean  and  Chapter  of  Rochester  v.  Pierce  {a) 
Lord  Ellenborough  first  at  Nisi  Prius,  and  this  Court 
afterwards,  held  that  they  might  sue  in  debt  for  use  and 
occupation  of  their  lands ;  and  the  Court  of  Common 
Pleas,  in  The  Mayor  of  Stafford  v.  Till  {h\  held  the 


(a)  1  Campb,  466. 


{b)  4Bing.75, 


same 
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benefit  has  been  enjoyed,  such  as  the  occupation  of  their 

lands,  by  their  permission,  the  law  will  imply  a  pro-  against 

The  Lincoln 

mise  to  make  them  compensation,  which  promise  they  Gas  Light 
are  capable  of  accepting,  and  upon  which  they  may  Company, 
maintain  an  action.  The  action  for  use  and  occupation 
is  established  by  stat.  11  G.  2.  c.  19.  5.14.;  and,  ac- 
cording to  the  words  of  the  statute,  may  be  maintained 
"  where  the  agreement  is  not  by  deed."  Some  agree- 
ment seems  to  be  implied  as  the  foundation ;  though  it  is 
well  established  that  it  need  not  amount  to  a  formal 
demise,  or  even  be  express  {a).  To  hold,  then,  that  a 
corporation  is  within  this  statute,  is  to  hold  that  it  may 
be  a  party  to  an  agreement  not  under  seal,  at  least  for 
the  purpose  of  suing  on  it;  and  it  would  be  rather 
strong  to  deny,  at  the  same  time,  that  it  could  be  a  party 
to  it  for  the  purpose  of  being  sued  on  it.  Lord  Ellen- 
borough,  indeed,  says,  in  The  Dean  and  Chapter  of 
Rochester  v.  Pierce  (b),  that  the  action  for  use  and  occu- 
pation does  not  necessarily  suppose  any  demise.  "  It 
is  enough  that  the  defendant  used  and  occupied  the 
premises  by  the  permission  of  the  plaintiff;  and  a 

(a)  Before  the  statute,  an  action  for  use  and  occupation  might  be 
maintained,  unless  an  actual  demise  were  shewn :  but  proof  of  such  d. 
demise  was  held  (though  not  uniformly)  to  be  fatal  to  the  action,  either 
on  the  ground  of  its  shewing  a  real  contract,  or  because,  the  demise 
having  passed  an  interest,  the  defendant  could  not  be  said  to  occupy  by 
the  plaintiff's  permission.  In  some  instances  an  exception  was  allowed, 
where  an  express  promise  could  be  proved  or  intended.  The  alteration 
introduced  by  the  statute  was,  that  proof  of  a  demise,  unless  by  deed,  was 
no  longer  fatal  to  the  action ;  but  the  terms  of  the  demise  might  be  used 
as  evidence  of  the  quantum  of  damages.  See  Dartnal  v.  Morgan,  Cro. 
Jac.  598.;  Johnson  v.  May,  S  Lev.  150.;  How  v.  Norton,  I  Lev.  179.; 
Mason  v.  Welland,  Skin.  238,  242. ;  Srett  v.  Read,  W.  Jones,  329.,  S.  C. 
Cro.  Car.  343.  ;  1  Vin.  Abr.  270.,  Actions  [of  Assumpsit],  (O). 

(6)  1  Campb.  467. 
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corporation,  as  well  as  an  individual,  may,  without 
deed,  permit  a  person  to  use  and  occupy  premises  of 
which  they  are  seised."  But,  call  it  by  whatever  name 
we  please,  permission  or  demise,  it  clearly  binds  the 
corporation ;  the  party  occupying  and  paying  rent  under 
it  acquires  rights  from  the  corporation,  becomes  their 
tenant  from  year  to  year,  and  can  be  ejected  only  by 
the  same  means  as  would  be  available  for  an  individual 
landlord.  Here,  then,  the  law  implies  that  the  cor- 
poration has  acted  as  a  contracting  party,  and  that  too 
in  a  contract  to  the  validity  of  which,  for  the  purposes 
of  this  action,  ike  absence  of  any  deed  is  essential.  If,  in 
that  case,  an  express  agreement  not  under  seal  had 
been  tendered  in  evidence  to  prove  the  terms  on  which 
the  defendant  held,  it  must  have  been  received ;  and  if, 
on  the  face  of  it,  it  had  appeared  that  the  plaintiffs  had 
come  under  any  conditions  precedent  to  the  recovery  of 
rent  on  their  part,  such  conditions  would  surely  have 
been  binding  on  them  though  not  under  seal ;  and  the 
non-performance  of  them  would  have  been  an  answer 
to  the  action.  In  The  Soutkwark  Bridge  Company  v. 
Sills  (a)  the  contract  for  letting  was  proved  by  a  series 
of  letters.  We  ao^ree  that  the  relation  between  the 
corporation  and  the  occupier  of  its  land  may  com- 
mence without  express  contract;  that  it  may,  in  the 
first  instance,  appear  to  want  many  of  the  legal  inci- 
dents of  the  relation  between  landlord  and  tenant ;  but 
add  the  fact  of  payment  of  rent  for  one  year,  and  ac- 
ceptance by  the  corporation,  and  you  add  nothing  of 
express  contract  on  the  part  of  the  corporation  t  it  has 
apparently  done  no  more  than  acquiesce  in  the  receipt 


(a)  2C.4;P,  37  L 
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of  a  certain  compensation  for  the  occupation  of  its  land 
for  a  year ;  and  yet,  by  the  addition  of  that  fact,  the 
corporation  and  the  occupier  are  demonstrated  to  be 
landlord  and  tenant.  This  appears  to  us  to  shew  that 
in  the  eye  of  the  law  the  relation  between  them  com- 
menced in  contract,  though  it  wanted  at  first  the  evi- 
dence from  which  it  might  be  inferred. 

But,  if  this  be  a  contract  to  which  a  corporation  may 
be  a  party,  though  not  under  seal,  and  any  rights 
resulting  from  that  agreement  come  to  be  enforced, 
may  not  that  form  of  action  be  applied  which  is  ap- 
propriate to  parol  agreements  ?  Is  it  not  unreasonable 
to  hold  that  a  corporation  may  make  a  binding  promise, 
and  yet  that  assumpsit  shall  not  be  maintainable  against 
it  if  the  promise  be  broken  ? 

If  then  it  be  established  that,  upon  the  same  con- 
tract, the  remedies  are  mutual,  that,  if  the  corporation 
may  sue  its  tenant  in  assumpsit  on  a  parol  demise, 
the  tenant  may  in  turn  sue  it  in  the  same  form  of 
action,  we  do  not  see  how  it  can  be  denied  that  a 
corporation  occupying  land  may  be  sued  in  assumpsit 
generally* 

We  may  suppose  two  contracts  entered  into  at  the 
same  moment  in  writings  not  under  seal :  by  the  one, 
a  corporation  professes  to  demise  its  land  to  A.  B.^  by 
the  other  A,  B.  demises  his  land  to  the  corporation; 
and  enjoyment  of  the  premises  is  had  under  both.  It 
would  be  surely  an  unsatisfactory  state  of  the  law 
which  should  compel  us  to  hold  that,  if  the  corporation 
sued  A.  B.  in  assumpsit  for  his  rent,  A.  B,  might  not 
set  olF  or  sue  in  the  same  form  for  that  which  was  due 
from  the  corporation. 

We  have  been  thus  minute  in  examining  the  case  of 
3  K  4 
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^     ~      to  open  the  principle  on  which  this  matter  ought  to 

Beverley  i  r         i  o 

against      stand.    The  same  point  has  been  ruled  in  an  action  for 

The  Lincoln 

Gas  Light    goods  sold  and  delivered.    The  City  of  London  Gas- 

and  Coke 

Company.  Light  and  Coke  Company  v.  Nicholls  {a)  was  assumpsit 
for  gas  supplied :  the  objection  was  taken,  that  the  con- 
tract was  not  under  seal :  Best  C.  J.  overruled  it  at 
once,  saying,  "  It  is  quite  absurd  to  say,  that  there  is 
any  necessity  for  a  contract  by  deed  in  such  a  case." 
If,  in  that  case,  a  set-off  had  been  pleaded  for  meters 
supplied  to  the  company,  could  evidence  in  support  of 
it  have  been  rejected  because  there  was  no  contract 
under  seal  for  the  supply  ?  Yet,  if  it  could  not,  upon 
what  principle  can  it  be  maintained  that  that  supply 
might  not  have  been  made  the  ground  of  an  action  of 
indebitatus  assumpsit  ? 

We  have  not  overlooked  the  technical  difficulty  which 
has  been  alleged  upon  the  form  of  the  declaration,  in 
which  a  mere  promise  is  stated.  Part  of  our  argument 
has  already  been  addressed  to  meet  it :  it  seems  to  us 
that  it  rests  on  no  solid  foundation.  When  the  ques- 
tion is.  Whether  a  particular  party  can  sue  or  be  sued, 
by  a  particular  writ  or  count,  or  be  counted  against  in 
any  particular  form  ?,  the  true  answer  is  to  be  found  by 
putting  another  question,  Can  he  enter  into  the  contract, 
or  bring  himself,  or  be  brought,  within  the  special  cir- 
cumstances which  form  essential  parts  of  the  statement 
in  such  writ  or  count  ?  That  this  is  the  principle  may 
be  seen  conclusively  in  the  history  of  our  forms  of  ac- 
tion, ancient  and  modern,  given  in  the  third  volume  of 
Blackstone's  Commentaries.    If,  therefore,  it  be  asked, 


(a)  2  C.     P.  365. 


Whe- 
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Whether  a  corporation  can  be  sued  in  assumpsit?  we  ask, 
in  return,  Can  it  bind  itself  by  a  parol  contract  ?  Can  it 
make  a  promise?  If  it  can,  the  former  question  must 
be  answered  in  the  affirmative. 

We,  therefore,  agree  with  the  Court  of  Common 
Pleas  in  the  Mayor  of  Stafford  v.  Till  (a),  that  there  is 
no  substantial  difference  in  this  respect  between  assump- 
sit and  debt.  Every  count,  indeed,  in  debt  for  goods  sold 
and  delivered  charges  a  contract;  "  the  words  '  sold  and 
delivered,' "  says  Buller  J.  in  Emery  v.  Fell  {b\  "  imply  a 
contract;  for  there  cannot  be  a  sale,  unless  two  parties 
agree."  De  Grave  v.  The  Mayor  and  Corporation  of 
Monmouth  [c)  was  debt  against  a  corporation  for  the  price 
of  weights  and  measures.  It  was  contended  that  the  action 
could  not  be  maintained,  as  a  corporation  cannot  con- 
tract unless  by  some  instrument  under  the  common  seal. 
The  delivery  had  been  proved,  an  examination  of  the 
goods  at  a  full  meeting  of  the  corporation,  and  subse- 
quent use  of  them ;  the  order  for  them  was  by  the 
mayor  de  facto,  who  was  afterwards  ousted.  Lord 
Tenterden  thought  the  examination  was  the  exercise  of 
an  act  of  ownership,  and  that,  by  so  doing,  the  cor- 
poration have  recognised  the  contract"  The  verdict 
passed  for  the  plaintiffs,  and  was  not  disturbed.  The 
recognition  of  a  contract  is  its  adoption  —  the  taking  it  to 
be  the  contract  of  the  party  so  recognising  it;  but  that 
assumes  it  to  be  a  contract  which  the  party  was  capable 
of  entering  into.  Lord  Tenterden,  therefore,  must  have 
considered  the  corporation  as  capable  of  contracting 
for  the  purchase  of  goods  without  a  deed.  And  in 
Dunston  v.  The  Imperial  Gas  Light  Company  {d),  where 
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(c)  4  C.  ^  P.  111. 


(6)  2  T.  R.  30. 
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the  plaintiff  failed  on  another  ground,  he  carefully 
guards  himself  from  being  supposed  to  decide  the  con- 
trary. 

We  certainly  have  not  found  any  decided  case  in 
which  it  has  been  held  that  a  corporation  may  be  sued 
in  assumpsit  on  an  executed  parol  contract,  a  circum- 
stance of  great,  but  not  conclusive,  weight.  For  (not 
to  mention  that  there  is  no  case  in  which  the  contrary 
has  been  expressly  decided  upon  argument),  if  it  be 
remembered  what  the  course  of  the  law  has  been  on 
this  subject,  we  shall  find  that  circumstance  not  un- 
natural, and  that  some  deduction  must  be  made  from 
the  weight  of  dicta  unfavourable  to  our  present  view, 
which  may  be  found  here  and  there  in  the  books  upon 
this  subject.  At  first  the  rule  appears  to  have  been 
exclusive,  as  indeed  its  principle  required  it  to  be.  A 
corporation,  it  was  said,  being  merely  a  body  politic, 
invisible,  subsisting  only  by  supposition  of  law,  could 
only  act  or  speak  by  its  common  seal :  the  common  seal, 
in  the  words  of  Peere  Williams^  in  Bea:  v.  Bigg  (a),  was 
the  hand  and  mouth  of  the  corporation.  The  rule 
therefore  stood,  not  upon  policy,  but  on  necessity,  and 
was  of  course  equally  applicable  to  small  as  to  great 
matters ;  to  acts  of  daily  or  of  rare  occurrence ;  to  what 
regarded  personal  as  well  as  real  property.  But  this, 
though  true  in  theory,  was  intolerable  in  practice ;  the 
very  act  of  affixing  the  seal,  of  lifting  the  hand,  or 
opening  the  mouth,  could  only  be  done  by  some  in- 
dividual member,  in  theory  quite  distinct  from  the  body 
politic,  or  by  some  agent ;  the  management  of  the  cor- 
porate property,  the  daily  sustentation  of  the  members, 


(a)  3  P.  Wms.  423. 


the 
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the  performance  of  the  very  duties  for  which  the  cor- 
poration was  created,  required  incessantly  that  acts 
should  be  done,  sometimes  of  daily  recurrence,  some- 
times entirely  unforeseen,  yet  admitting  of  no  delay, 
sometimes  of  small  importance,  or  relating  to  property 
of  little  value.  The  same  causes  also  required  that  con- 
tracts to  a  small  amount  should  often  be  entered  into.  In 
all  these  cases,  to  require  the  affixing  of  the  common 
seal  was  impossible ;  and  therefore,  from  time  to  time, 
as  the  exigencies  of  the  case  have  required,  exceptions 
have  been  admitted  to  the  rule :  and  what  we  desire  to 
draw  attention  to  is  this  — that  these  exceptions  are  not 
such  as  the  rule  might  be  supposed  to  have  provided 
for,  but  are  in  truth  inconsistent  with  its  principle  and 
justified  only  by  necessity.  As  each  exception  of  this 
kind  was  made,  it  was  not  unnatural  that  the  rule  in  all 
other  yet  unforeseen  cases  should  receive  confirmation, 
though  it  would  be  hardly  fair  to  anticipate  thence  what 
the  opinion  of  the  Judges  would  have  been  if  the  cases 
had  been  presented  before  them  and  required  their  de- 
cision. 

In  the  progress,  however,  of  these  exceptions,  it  has 
been  decided  that  a  corporation  may  sue  in  assumpsit 
on  an  executed  parol  contract ;  it  has  also  been  decided 
that  it  may  be  sued  in  debt  on  a  similar  contract :  the 
question  now  arises  on  the  liability  to  be  sued  in  as- 
sumpsit. It  appears  to  us  that  what  has  been  already 
decided  in  principle  warrants  us  in  holding  that  this 
action  is  maintainable.  It  seems  clear  that,  for  a  matter 
of  such  constant  requirement  to  a  gas  company  as  gas 
meters,  and  to  so  small  an  amount  as  1 5/.,  the  company, 
whether  with  or  without  a  head,  might  contract  without 
affixing  the  common  seal :  see  Bro.  Abr,,  Corporations 

and 
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and  Capacities,  pi.  56.,  Hor7i  v.  Ivt/  (a) ;  and  it  is  clear 
that  they  might  have  been  sued  in  debt  for  goods  sold 
and  delivered.  For  the  reasons  given,  we  think  they 
are  equally  liable  in  assumpsit ;  and  consequently  this 
rule  will  be  discharged. 

Rule  discharged  (b), 

(a)  1  Ventr.  47.  (6)  See  the  next  case. 


[The  following  case,  decided  in  Hilary  term,  1838,  may 
conveniently  be  inserted  here.] 

Church  against  The  Imperial  Gas  Light  and 
Coke  Company. 

(In  Error.) 

A  corporation,    Xj^RROR  from  the  Palace  Court  of  Westminster,  The 

cr63.t6cL  tor  the  B  ■  ^  ^ 

purpose  of  sup.  defendants  in  error  declared  in  assumpsit,  in  the 

mlintain^as™^^  Palace  Court  of  Westminster,  against  the  plaintiff  in 

sumpsitfor  j,^^.^    The  declaration  commenced  thus.       The  Im- 

breach  oi  a 

defendant  to^^  perial  Gas  Light  and  Coke  Company,  the  plaintiffs  in 
accept  gas  from  this  suit,  by"  B,  E.  W,  their  attorney,  complain  &c. 

year  to  year,  at 

121  165.  per  There  was  no  averment  describing  the  plaintiffs  fur- 
consideration     ther  (a).    The  first  count  charged  that  the  defendant 

being  alleged  ,  , 

to  be  the  pro-  below, 

mise  of  the 

plaintiffs  to  supply  it  on  those  terms.  Such  promise  by  the  company,  though  not  under 
seal,  is  valid,  and  a  good  consideration. 

It  makes  no  difference  as  to  the  right  of  a  corporation  to  sue  on  a  contract  entered  into 
by  them  without  seal,  whether  the  contract  be  executed  or  executory. 

Nor  whether  the  promises  be  express  or  implied. 

(a)  Stat.  1  &  2  G.  4.  c.  cxvii.  (local  and  personal,  public),  by  sect.  1, 
incorporates  "  The  Imperial  Gas  Light  and  Coke  Company,"  by  that 
name,  and  authorises  the  company  to  make  inflammable  air,  gas,  coke, 
&c. ;  "  and  to  sell  and  dispose  of  the  same  respectively  in  such  manner 
as  the  said  company  shall  think  proper." 

Sect.  2  enacts,  that  the  company  shall  have  full  power  and  authority 

to 
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below,  heretofore,  to  wit  &c.,  bargained  for  and  agreed  [1838.] 
to  take  of  the  plaintiffs,  and  the  plaintiffs,  at  the  request 
of  the  defendant,  agreed  to  supply  to  him,  a  certain  large 
quantity  of  gas,  to  wit  so  much  gas  as  was  necessary 
to  furnish  two  lights  for  one  year,  to  wit  from  21st 
July,  A.  D.  1833,  and  so  on  from  year  to  year,  at  and 
for  the  rate  or  price  of  12/.  165.  per  annum,  for  the 
said  two  lights ;  and  the  defendant,  in  consideration 
thereof,  and  that  the  plaintiffs,  at  the  said  request  of 
the  defendant,  had  then  promised  the  defendant  to  sup- 
ply the  said  gas  to  him,  the  defendant,  as  aforesaid, 
then  promised  the  plaintiffs  to  accept  the  said  gas  of 
and  from  the  plaintiffs  and  to  pay  them  for  the  same,  at 
the  rate  or  price  aforesaid,  quarterly,  at  the  end  of  four- 


to  supply  and  light  with  inflammable  air,  gas,  and  carburetted  hydrogen, 
the  shops,  houses,  streets,  &c.,  in  the  places  there  named. 

Sect.  6  authorises  the  company  to  contract  with  any  commissioners, 
persons,  &c.,  having  the  management  of  the  lighting  of  the  said  streets, 
&c.,  or  any  persons,  &c.,  willing  to  contract  for  the  lighting  of  any 
streets,  &c. 

Sect.  71  enacts,  that  the  "  directors  for  the  time  being  shall  have  the 
custody  of  the  common  seal  of  the  said  company,  and  shall  have  full  power 
and  authority  to  use  the  same  for  the  affairs  and  concerns  of  the  said  com- 
pany, and  shall  have  full  power  and  authority  to  meet  and  adjourn  from 
time  to  time,  and  from  place  to  place,  and  also  to  direct,  manage,  and 
transact  the  affairs  and  business  of  the  said  company,  as  well  in  issuing, 
laying  out,  and  disposing  of  all  sum  and  sums  of  money  to  be  issued  or 
laid  out  or  disposed  of  for  the  purposes  of  the  same,  as  in  contracting 
for  and  purchasing  messuages,  lands,  tenements,  hereditaments,  ma- 
terials, goods,  and  chattels  for  the  use  of  the  said  company,  and  entering 
into  contracts  for  the  lighting  of  any  streets,  squares,"  &c.,  "  buildings," 
&c.,  "and  other  parts  and  places  within  the  limits  of  this  act,  and  in 
ordering,  directing,  and  employing  the  works  and  workmen,  and  selling 
and  disposing  of  all  or  any  messuages,  lands,"  &c.,  "  and  all  articles  pro- 
duced as  aforesaid,  and  in  making,  enforcing,  and  carrying  into  effect, 
all  contracts  and  bargains  touching  or  anywise  concerning  the  same, 
subject  to  such  orders,  bye-laws,  rules,  and  regulations  as  shall  at  any 
time  be  duly  made  by  the  said  company,  in  restraint,  control,  or  regula- 
tion of  the  powers  and  authorities  by  this  act  granted." 

teen 
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[1838.]  teen  days  from  the  end  of  each  quarter,  and  to  give  the 
^^^^^^  plaintiffs  not  less  than  three  calendar  months'  notice  of 
against      intending  to  discontinue  takincj  the  said  gas,  to  expire 

The  Imperial  ^ 

Gas  Light    at  the  end  of  the  then  ensuing  quarter,  or  to  pay  the 

and  Coke 

Company,  plaintiffs  the  amount  of  the  price  of  the  said  gas,  at  the 
rate  or  price  aforesaid,  to  the  end  of  the  said  ensuing 
quarter.  Averments  that  the  plaintiffs  always,  during 
the  quarter  of  a  year,  namely,  from  1st  October  1834,  to 
31st  December  1834,  were  ready  and  willing,  and  ten- 
dered to  supply  &c.,  and  requested  the  defendant  to 
accept  the  same  as  aforesaid ;  and  that  the  defendant  did 
not  give  to  the  plaintiffs  three  calendar  months*,  or  any 
longer,  notice,  as  aforesaid.  Breach,  that  the  defendant 
did  not  accept  or  pay.  Second  count,  for  goods  and 
gas  bargained  and  sold.  Third  count,  for  goods  sold 
and  delivered.    Fourth  count,  on  an  acount  stated. 

Pleas.  1.  Non  assumpsit.  2.  A  denial  of  the  plain- 
tiffs' readiness  and  tender,  &c.  A  verdict  was  found 
for  the  defendant  on  the  first  issue,  as  to  the  third 
count,  and  for  the  plaintiffs  on  the  rest  of  the  first 
issue,  and  on  the  second  issue.  The  damages  were 
assessed  on  the  first,  second,  and  fourth  counts  gene- 
rally ;  and  judgment  was  given  in  the  Palace  Court  for 
the  said  damages  and  costs.  Upon  which  error  was 
brought  in  this  Court. 

The  case  was  argued  in  Easter  term  1837 

Gaselee,  for  the  plaintiff  in  error  (the  defendant  be- 
low). The  first  count  is  upon  an  executory  consider- 
ation; and  the  question  is,  whether  a  corporation  can 
maintain  assumpsit  upon  such  a  consideration,  the 


(a)  April  28th.    Before  Lord  Denman  C.  J.,  Patteson  and  Coleridge  Js. 

promise 
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promise  on  both  sides  appearing  to  be  by  parol,  and  [1838.] 
therefore  the  promise  of  the  defendant  below  being 

Church 

without  consideration,  unless  the  plaintiffs  below  could  against 

1  1  .  rrii        1        1  •     TP    1    1  '^^^  Imperial 

make  such  a  promise.  Inat  the  plamtiiis  below  are  a  Gas  Light 
corporation  appears  by  the  record,  in  which  they  de-  Company! 
clare  by  their  corporate  name.  Besides,  slat.  1  &  2  G.  4. 
c,  cxvii.,  which  incorporates  the  plaintiffs  below,  is  a 
public  act,  and  must  be  taken  notice  of  by  the  Court; 
Broughton  v.  The  Manchester  Water  Works  Company  («). 
It  is  true  that  in  small  matters  a  corporation  may  act 
without  deed,  as  in  appointing  an  officer  for  inconsider- 
able duties ;  Horn  v.  Ivy  (6),  Com,  Dig,  Franchises, 
(F  13.).  This  is  not  a  case  of  that  kind.  Unless  the 
incorporating  statute  authorise  the  corporation  expressly, 
or  impliedly,  to  make  a  promise,  they  cannot  be  liable 
in.  assumpsit ;  Slark  v.  Highgate  Archway  Company  {c\ 
Murray  v.  The  East  India  Company  (c?).  Best  J.  in 
Broughton  v.  The  Manchester  Water  Works  Company  [e). 
It  is  true  that,  in  some  cases  of  an  executed  consider- 
ation, corporations  have  been  allowed  to  maintain  debt 
or  assumpsit  upon  a  simple  contract;  as  for  use  and 
occupation,  in  debt.  Dean  and  Chapter  of  Rochester  v. 
Pierce  [g),  and  in  assumpsit.  The  Mayor  of  Stafford  v. 
Till{h\  The  Mayor  and  Burgesses  of  Carmarthen  v. 
hems  [i).  There  could  be  no  deed  where  the  contract 
was  implied  by  law  from  an  act  of  the  defendant,  such 
as  enjoyment ;  and  the  consideration  for  the  defendant's 
promise  is  there,  not  a  promise  by  the  corporation,  but 
a  permission.    So  assumpsit  may  be  maintained  by  a 

(a)  3  P.  ^  Aid.  1.    See  judgment  of  Holroyd  J.  at  p.  10. 
(6)  1  Ventr.^1.  (c)  5  Taunt.  192. 

(d)  5B.  <f  Aid.  204.  (e)  3  JS.  §•  Aid.  12. 

(g)  1  Campb.  466.  (/t)  4  Bing.  75. 

(i)  eC.  ^  P.  608. 

corpo- 
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[1838.]     corporation  for  goods  actually  supplied;  The  City  of 
"  London  Gas-Light  and  Coke  Company  v.  Nicholh  (a), 

against       But  the  distinction  between  an  executed  and  an  exe- 

The  Imperial 

Gas  Light     cutory  consideration,  in  this  respect,  was  pointed  out  by 

and  Coke 

Company.  Best  C,  J.  in  The  Mayor  of  Stafford  v.  Till  {b) ;  and  in 
The  East  London  Water  Works  Company  v.  Bailey  (c)  it 
was  held  that  a  corporation  could  not  sue  for  a  breach 
of  a  contract  by  the  defendant  to  deliver  articles,  though 
the  statute  there  authorised  the  corporation  generally  to 
make  contracts  in  pursuance  of  the  undertaking.  That 
case  is  precisely  in  point.  The  question  was  raised,  but 
not  decided,  in  Dunston  v.  The  Imperial  Gas  Light  Com- 
pany (d).  Then,  if  the  first  count  be  bad,  the  judg^ 
ment  cannot  be  supported,  because  the  damages  are 
general ;  Day  v.  Robinson  (e) :  neither,  as  in  that  case, 
can  a  venire  de  novo  be  awarded,  the  record  being 
brought  by  error  from  an  inferior  court;  Trevor  v. 
Wall(g). 

B.  V.  Richards^  contra.  First,  it  does  not  appear 
from  the  record  that  the  plaintiffs  below  are  a  corpo- 
ration, or  sue  in  that  capacity.  After  verdict,  every 
thing  will  be  intended  which  can  support  the  judgment. 
The  title  of  the  plaintiffs  on  the  record  may  be  merely 
the  name  of  a  firm,  or  of  a  foreign  corporation,  as  in 
The  National  Bank  of  St.  Charles  v.  De  Bernales  (h), 
and  The  British  Linen  Company  v.  Drummond  (i) ;  or  a 
name  by  reputation,  as  in  The  Dutch  West-India  Com- 
pany v.  Van  Moses  (k).    In  The  National  Bank  of  St. 

(a)  2C.  4-  p.  365.  (b)  ABing.  75. 

(c)  4  Bing.  283.  {d)  3  B.  ^  Ad.  125. 

{e)  lA.^E.  554.  (g)  1  T.  22.  151. 

(h)  By.     M.  190.  (i)  10  ^.  ^  C.  903. 


(*)  1  Str.  612. 
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Charles  v.  De  Bernales  {a)  Lord   Tenter  den  required  [1838.] 
proof  that  the  plaintiffs  were  a  foreign  corporation,  " 
though  the  name  was  on  the  record.    The  statute  1  &  against 

The  Imperial 

2  G.  4.  c.  cxvii.  certainly  incorporates  a  company  by  Gas  Light 
this  name :  but  the  record  does  not  identify  the  plain-  Company, 
tiffs  below  with  the  corporation  so  erected ;  and,  after 
verdict,  the  identity  will  not  be  intended.  Kearney  v. 
King  (b)  and  Sprowle  v.  Legge  (c),  shew  that  the  Court 
will  not  take  judicial  notice  that  Dublin  is  in  Irelafid: 
those  cases,  indeed,  were  decided  on  a  question  of  vari- 
ance; but,  if  the  Court  had  taken  judicial  notice  that 
all  done  at  Dublin  was  done  in  Ireland,  the  point  could  . 
not  have  been  contested.  So  in  Smith  y,  Smyth  (d)  the 
Court,  on  demurrer,  would  not  intend  that  "  London'* 
was  not  in  the  county  of  Middlesex.  Yet  the  situations 
of  Dublin  and  of  London  are  recognised  in  many  sta- 
tutes. In  Rex  V.  Sympson  (^)  the  Court  would  not  no- 
tice that  Colchester  was  in  the  diocese  of  London.  [He 
also  cited  on  this  point,  2  Inst.  557,  4 ;  Rex  v.  Greep  [g), 
Fazakerley  v.  Wiltshire  (h).  Rex  v.  Haddock  (/),  Rouse 
V.  Bardin  {k).']  Suppose  a  statute  to  enact  that,  on  a 
contract  by  a  company.  A,  B.  should  be  the  party  to 
sue,  and  that  he  must  sue  in  a  particular  form ;  and  a 
party  named  A.  B.  to  declare  upon  a  contract,  but  not 
in  the  prescribed  form :  would  the  Court,  after  verdict, 
assume  that  A.  B.  was  the  A.  B,  named  in  the  act  ? 
Even  if  it  were  necessary  for  the  plaintiffs  to  prove  that 
they  were  not  the  corporation  in  question,  that  proof 


(a)  R^.     M.  190. 

(c)  1  B.  ^  C.  16. 

(e)  2  Ld.  Raym.  1379. 

{h)  1  Str.  462. 

{k)  1  H.  Bl.  356. 


(6)  2  B.  ^  Aid.  301. 
{d)  1 0  Bing.  406. 
{g)  Comb.  460. 
(i)  Andr.  137. 
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[1838.]     must,  after  verdict,  be  presumed  to  have  been  given,  as 
~  in  the  instances  in  note  ( 1 )  to  Stefinel  v.  Hogg  {a\  and 

against      as  in  HitcMns  v.  Stevens  [b).    In  Barnett  v.  Glossop  (c) 

The  Imperial 

Gas  Light    it  was  held  that,  in  assumpsit  upon  the  sale  of  a  copy- 

and  Coke 

Company.  right,  the  plea  of  non  assumpsit  did  not  deny  that  the 
contract,  if  made  at  all,  was  made  in  writing,  pursuant 
to  Stat.  8  Ann,  c.  19.  5.1.  So  in  Tibhits  v.  Yorke{d) 
it  was  held  that  a  demand,  if  made  necessary  to  the 
maintenance  of  the  action  by  the  statute  on  which  it  was 
brought,  would,  after  verdict,  be  presumed  to  have  been 
proved. 

Secondly,  assuming  that  the  plaintiffs  are  the  corpo- 
ration named  in  stat.  1  &  2  G.  4.  c.  cxvii.,  the  objection 
to  their  maintaining  this  action  cannot  be  sustained 
after  verdict.  That  corporations  can  maintain  assump- 
sit in  some  cases  is  not  denied  on  the  other  side.  The 
question,  whether  actions  for  use  and  occupation  may 
be  maintained  by  corporations,  has  generally  been  raised 
at  the  trial.  After  the  defendant  has  received  the  bene- 
fit of  the  contract,  he  may  be  considered  as  estopped 
from  disputing  the  fact:  or  the  decisions  may  rest  upon 
the  principle  that  a  corporation  may  have  demised  by 
deed,  while  the  party  accepting  the  demise  may  hot 
have  executed ;  so  that,  whatever  the  remedy  against 
the  corporation  might  have  been,  the  party  taking  from 
them  is  liable  only  in  assumpsit.  The  Mayor  of  Staf- 
ford V.  Till  (e)  and  other  cases  of  the  same  class  may  be 
explained  on  either  principle.  Now,  whatever  state  of 
facts  will  support  the  action,  consistently  with  the  re- 
cord, may  be  supposed  after  verdict,  as  in  Yar borough  v. 

(a)  1  Wms.  Saund.  228.  {b)  T.  Raym.  487. 

(c)  1  New  Ca.  633.  (d)  4:  A.  ^  E.  134. 

(e)  4  Bing.  75. 

The 
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The  Bank  of  England  [a),  or  on  general  demurrer,  as 
in  Tilson  v.  The  Warmck  Gas  Light  Company  (b).  The 
corporation  here  may  have  appointed  an  agent  by  deed, 
who  may  have  contracted  by  parol ;  or  they  may  have 
executed  a  deed  which  the  defendant  has  merely  signed. 
In  every  case  where  corporations  have  maintained  as- 
sumpsit on  an  executed  consideration,  the  consideration 
must  have  moved  from  them  in  the  first  instance.  IPat- 
teson  J.  Where  the  corporation  has  sued  for  use  and 
occupation  a  demise  by  deed  cannot  be  supposed.  Cole- 
ridge J.  Do  you  suppose  a  deed  by  which  the  defendant 
is  not  bound,  though  it  binds  the  corporation  ?]  It  is 
not  necessary  that  both  parties  should  be  bound  in  the 
same  degree.  "  If  one  party  executes  his  part  of  an 
indenture,  it  shall  be  his  deed,  though  the  other  does 
not  execute  his  part;"  Com,  Dig.^  Fait  (C  2.),  citing 
Co.  Lit.  229.  and  Foster  v.  Majpes[c).  A  man  may 
make  a  parol  promise  in  consideration  that  a  corporation 
shall  execute  a  deed.  [Coleridge  J.  The  truth  seems 
to  be  that  the  rule,  on  this  subject,  has  been  relaxed 
in  consequence  of  the  necessity  produced  by  changes  in 
the  circumstances  of  the  times.  It  is  difficult  to  recon- 
cile all  the  decisions  with  strict  legal  principles.  The 
changes  are  traced  in-a  judgment  of  Mr.  Justice  Story  (d), 
where  he  remarks,  "  Courts  of  equity,  in  this  respect 
seeming  to  follow  the  law,  have  decreed  a  specific  per- 
formance of  an  agreement  made  by  a  major  part  of  a 
corporation,  and  entered  in  the  corporation  books, 

(a)  16  East,  6.  (6)  4  B.  8f  C.  962. 

(c)  Cro.  Eli%.  212. ;  where  the  decision  was,  that  covenant  was  main- 
tainable against  the  party  executing. 

(rf)  The  Bank  of  Columbia  v.  PattersorCs  Administrator,  7  Crancli's  Re- 
ports, 299.  Washington,  1816.  S.  C.  2  Peters' s  Condensed  Rep.  501. 
Philadelphia,  1 830. 

3  L  2  although 
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[1838.]  although  not  under  the  corporate  seal:  "  and  he  refers 
to  Fonblanque  (a),  Patteson  J.  Use  and  occupation 
may  arise  from  a  waiver  of  tort,  or  from  simply  letting 


Church 
against 
The  Imperial 

Gas  Light  into  possession.]  But  these  could  raise  the  assumpsit 
Company.  only  by  affording  presumption  of  a  contract.  The  Mayor 
of  Stafford  v.  Till  (b)  can  be  supported  only  by  implying 
a  contract.  Croydon  Hospital  v.  Farley  {c)  shews  that 
the  rules  respecting  actions  by  corporations  are  less 
strict  than  formerly. 

Thirdly,  if  the  plaintiffs  be  the  corporation  created 
by  Stat.  1  &  2  G.  4.  c,  cxvii.,  and  the  objection  be  open 
after  verdict,  it  is  still  untenable  on  general  grounds. 
The  remedy  sought  is  one  which  the  Court  will  be 
disposed  to  extend.  This  is  a  trading  corporation, 
established  for  the  purpose  of  supplying  gas ;  and  the 
contract  in  the  declaration  is  made  in  pursuance  of  the 
object  of  the  statute.  In  the  East  London  Waterworks 
Company  v.  Bailey  {d)  the  contract  was,  not  for  the 
supply  of  water,  but  for  something  which  the  plain- 
tiffs wished  to  obtain  in  order  to  enable  themselves  to 
supply  the  water.  There  it  was  before  the  Court  that 
the  plaintiffs  had  made  no  contract  binding  themselves, 
the  want  of  a  deed  having  been  objected  to  at  Nisi 
Prius,  whereas,  in  the  present  case,  even  supposing  that 
the  question  arose  on  general  demurrer,  it  would  ap- 
pear that  there  was  a  binding  contract  by  the  company. 
The  distinction  there  taken  between  contracts  executed 
and  executory  cannot  be  maintained.  Had  the  agree- 
ment been  to  supply  water,  the  case  would  have  been 
like  The  Company  of  Proprietors  of  the  West  Middlesex 

(a)  I  Fonhl.  Eq.  306.  note  (o),  (5th  edit.).        {b)  4  Bing.  75. 
(f)  Q  Taunt,  467.  '     {d)  ^  Bing.  283. 

Water 
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Water  Works  v.  Smoerkropp  [a],  where  the  corporation  [1838]. 
recovered  in  case  for  a  fraudulent  breach  of  a  simple 

Church 

contract     [Lord  Denman  C.  J.     In  that  case,  the  against 

The  Imperial 

point  was  merely  that  the  contract,  being  for  the  sale  of     Gas  Light 

,  .  -,     -r»         1         1  •      •        1  Coke 

goods,  required  no  stamp.]  Jout  the  objection  here  Company, 
taken,  if  valid,  would  have  been  fatal  there.  The  whole 
question  is,  whether  a  corporation  can  make  a  simple 
contract:  if  they  can,  of  course  they  can  maintain 
assumpsit.  A  corporation  may  make  a  contract  with- 
out writing  for  letting  a  market;  6  Vin.  Abr.  292., 
Corporations,  (K),  pi.  41.  Other  instances  of  a  corpo- 
ration performing  acts  without  seal  are  to  be  found  in 
Bro,  Abr,  Corporations  and  Capacities,  pi.  47,  49,  50,  51, 
56.  (6).  In  Dunston  v.  The  Imperial  Gas-Light  Com- 
pany (c)  no  contract  of  any  sort  was  shewn ;  but  Lord 
Tenterden  said,  "  This  is  a  corporation  established  for 
the  purpose  of  carrying  on  trade  and  manufactures,  and 
may  therefore  differ  from  others  as  to  its  powers  of  con- 
tracting, and  its  remedies  upon  contracts  relating  to  the 
purposes  for  which  the  pompany  is  formed^  Now  sects. 
1,  2,  6,  and  71,  of  stat.  1  &  2  G.  4.  c.  cxvii.,  shew  that 
this  contract  is  immediately  in  fulfilment  of  the  pur- 
poses intended  by  the  legislature.  It  is  absurd  to  sup- 
pose that  all  the  acts  mentioned  in  sect.  71  are  to  be 
done  'under  the  common  seal.  In  Murray  v.  The  East 
India  Company  {d)  the  power  to  accept  bills  without 
deed  was  upheld  on  the  ground  that  it  was  recognised 
by  statute;  but  the  form  of  the  contract  was  not  pointed 
out  by  statute,  the  contract  before  the  Court  (by  accept- 
ance in  the  form  usually  adopted  on  behalf  of  the  corn- 
ea) Moo,  ^  M.  408. 

(6)  See  2jBac.  Abr.  265.  Corporations,  (E),  3.  (7th  edit.), 
(c)  S  B.     Ad,  125.  (d)  5  B.  ^-  Aid,  204. 

3  L  3  pany) 
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[1838.]     pany)  was  assumed  to  be  legitimate  from  the  general 
nature  of  such  a  transaction.    In  The  East  India  Com- 

Church 

against      puTiy  V.  Tritton  (a)  the  objection  as  to  the  mode  of 

be  Imperial  . 

Gas  Light  acceptance  was  not  noticed.  The  City  of  London  Gas- 
Company.  Light  and  Coke  Company  v.  Nicholls  {b),  The  Mayor  of 
Stafford  V.  Till  (c).  Dean  and  Chapter  of  Rochester  v. 
Pierce  (d),  The  Mayor  and  Burgesses  of  Carmarthen  v. 
Lewis  (e),  are  authorities  for  the  defendants  in  error, 
unless  the  distinction  between  executed  and  executory 
contracts  be  upheld.  In  Mea:  v.  Bigg  {g)  it  was  held  that 
a  party  might  be  indicted  for  felony  in  erasing  an  in- 
dorsement made  on  behalf  of  the  Bank  of  England  by 
an  agent  authorised  without  deed.  That  case  is  re- 
cognised in  Yarborough  v.  The  Bank  of  England  (/z), 
which  itself  has  been  often  recognised,  From  Smith  v. 
The  Birmingham  Gas  Company  {i)  it  appears  that  a 
corporation  may  be  guilty  of  tort  by  the  act  of  an  agent 
not  appointed  under  the  common  seal,  a  point  which 
had  been  before  discussed  in  Duncan  v.  The  Proprietors 
of  the  Surrey  Canal  (k).  In  Slark  v.  Highgate  Archway 
Company  {I)  nothing  was  decided. 

Gaselee  in  reply.  As  to  the  first  point.  The  Court 
cannot  intend,  even  after  verdict,  that  such  a  name  as 
that  of  the  plaintiffs  on  this  record  designates  any  other 
than  the  corporation  created  by  stat.  1  &  2  G.  4.  c.  cxvii. 
If  this  objection  were  admissible,  scarcely  any  averment 
on  the  record  could  shew  the  fact.  [Lord  Denman  C.  J. 


(a)  3  B.  ^  a  280.  {k)  2  C.  ^  P  365. 

(c)  4  Bing.  75.  (d)  1  Campb.  466. 

(e)  6  C.  4^  P.  608.  C^:)  3  P.  ff^ms.  419. 

(h)  16  East,  6.  (J)  I  A.  ^  E.  526. 

(Jc)  3  Stark.  N.  P.  C.  50.  (l)  5  Taunt.  792. 


We 


IN  THE  First  Year  of  VICTORIA.]  857 

We  are  all  of  opinion  that  we  must  notice  that  this  is  [1838.] 
the  corporation  created  by  stat.  1  &  2  G.  4.  c,  cxvii.]  Church 
As  to  the  second  point.    The  principle  of  intend-  c^ainst 

The  Imperial 

ment  after  verdict  cannot  be  carried  to  the  length  sug-     Gas  Light 

and  Coke 

gested.    In  Spieres  v.  Parker  (a)  Buller  J.  said,  "  As  Company, 
to  its  being  intended  after  verdict,  nothing  is  to  be  pre- 
sumed but  what  is  expressly  stated  in  the  declaration, 
or  what  is  necessarily  implied  from  those  facts  which 
are  stated."    In  the  instances  where  a  party  not  exe- 
cuting a  deed  is  bound  by  it,  it  will  be  found  that, 
by  entering  into  possession  or  some  similar  act  of 
acceptance,  he  is  held  to  have  virtually  executed  the 
deed,  and  to  be  liable,  not  for  an  independent  simple 
contract,  but  on  the  specialty.    Therefore,  even  admit- 
ting the  presumption  of  a  deed  by  the  plaintiffs,  as 
suggested,  the  action  is  misconceived.    Besides,  the 
declaration  shews  a  promise  by  the  plaintiffs  as  the 
consideration.    It  is  contended  that  no  distinction  ex- 
ists between  executed  and  executory  contracts ;  but  the 
authorities  cited  shew  that,  had  it  not  been  for  that 
distinction,  the  cases  in  which  corporations  have  been 
allowed  to  maintain  assumpsit  would  have  been  other- 
wise decided.    The  executed  consideration  is  put  as  a 
ground  of  moral  obligation.    \Coleridge  J.    Then  you 
must  suppose,  in   those  cases,  an  express  promise. 
Lord  Denman  C.  J.    We  do  not  learn,  from  the  re- 
cord, whether  the  promise  was  express  or  implied.] 
The  presumption  of  an  agent  to  give  such  a  promise 
as  is  here  declared  upon  cannot  be  made :  the  agent 
can  be  made  without  deed  only  where  the  duty  to  be 
done  by  him  is  necessary  and  not  important:  here 


(a)  1  T.  R.  145. 

3  L  4 


the 
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[1838].     the  contract  relates  to  that  which  is  the  main  business 
Church  Corporation  itself.   Besides,  the  corporation  can- 

against      not  do  indirectly  what  they  cannot  do  directly.  As 

The  Imperial  ,  *^ 

Gas  Light     to  the  cases  of  use  and  occupation,  they  cannot  be 
Company,     explained  by  presuming  a  demise  by  deed:  use  and 
occupation  can  not  be  supported  where  such  a  demise 
exists,  the  exception  in  stat.  11  G.  2.  c.  19.  s,  14.  being 
express. 

On  the  third  point,  the  East  London  Water  Works 
Com.'pany  v.  Bailey  (a)  is  conclusive. 

Cur»  adv.  vult. 


Lord  Denman  C.  J.,  in  Hilary  term,  1838  [January 
16th),  delivered  the  judgment  of  the  Court. 

This  was  error  from  a  judgment  pronounced  in  the 
Palace  Court  for  the  defendants  in  error,  who  were 
plaintiffs  below  in  an  action  of  assumpsit,  on  the  breach 
of  an  executory  contract  for  the  supply  of  gas  on  the 
one  hand,  and  acceptance  and  payment  on  the  other. 
The  error  insisted  upon,  in  argument  before  my  brothers 
Patteson^  Coleridge^  and  myself,  was  that  the  plaintiffs, 
being  a  corporation,  were  incapable  of  suing  in  assumpsit 
on^an^je^cutorj  contract :  and  the  distinction  was  taken 
between  a  contract  executory  and  executed.  In  sup- 
port of  this  distinction,  the  case  of  East  London  Water 
Works  Company  v.  Bailey  (a)  was  cited  as  a  direct  au- 
thority. When  this  case  was  argued,  this  Court  had 
not  pronounced  its  judgment  in  that  of  Beverley  v.  The 
Lincoln  Gas  Light  and  Coke  Company  (b),  in  which  it 
determined  that  assumpsit  was  maintainable  against  a 
corporation  upon  an  executed  contract  for  goods  sold 


(a)  4  Bing.  283. 


{b)  Ante,  p.  829. 

and 
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and  delivered.    We  do  not  mention  this  latter  case  as  [1838.] 
directly  in  point,  but  because,  having  there  considered 

_  Church 

at  some  length  the  principles  upon  which  the  law  stands  against 

,  p  .        .  The  Imperiai. 

as  to  the  powers  and  liaDilities  oi  corporations  in  respect     Gas  Light 
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or  parol  contracts,  we  are  now  reneved  irom  some  parts  Company, 
of  the  enquiry  which  it  might  otherwise  have  been 
necessary  to  have  gone  through. 

Assuming  it,  therefore,  to  be  now  established  in  this 
Court  that  a  corporation  may  sue  or  be  sued  in  as- 
sumpsit upon  executed  contracts  of  a  certain  kind, 
among  which  are  included  such  as  relate  to  the  supply 
of  articles  essential  to  the  purposes  for  which  it  is 
created,  the  first  question  will  be,  whether,  as  affecting 
this  point,  and  in  respect  of  such  contracts,  there  is  any 
sound  distinction  between  contracts  executed  or  exe- 
cutory. Now  the  same  contract  which  is  executory 
to-day  may  become  executed  to-morrow;  if  the  breach 
of  it  in  its  latter  state  may  be  sued  for,  it  can  only  be 
on  the  supposition  that  the  party  was  competent  to 
enter  into  it  in  its  former;  and,  if  the  party  were  so 
competent,  on  what  ground  can  it  be  said  that  the 
peculiar  remedy  which  the  law  gives  for  the  enforce- 
ment of  such  a  contract  may  not  be  used  for  the  pur- 
pose? It  appears  to  us  a  legal  solecism  to  say  that 
parties  are  competent  by  law  to  enter  into  a  valid  con- 
tract in  a  particular  form,  and  that  the  appropriate  legal 
remedies  for  the  enforcement  or  on  breach  of  such  a 
.  contract  are  not  available  between  them.  Where  the 
action  is  brought  for  the  breach  of  an  executed  con- 
tract, the  evidence  of  the  contract,  if  an  express  one, 
must  be  the  same  as  if  the  action  were  brought  while 
it  was  executory ;  an  oral  or  written  agreement,  or  a 
series  of  letters,  might  be  produced  to  prove  the  fact, 

and 
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[1838.]     and  the  terms  of  the  contract:  could  it  be  contended 
that  these  would  be  evidence  of  a  valid  contract  after 

Church 

against       executiou,  but  of  a  wholly  inoperative  one  before  ?  Un- 

The  Imperial 

Gas  Light     Icss  positions  such  as  these  can  be  maintained,  we  do 

and  Coke  .  .       .  , 

Company.  "ot  see  how  to  support  any  distmction  between  express 
executory  and  executed  contracts  of  the  description 
now  under  consideration. 

A  distinction,  however,  seems  to  be  intimated,  in  some 
cases,  between  the  express  contract  of  the  parties  and  that 
which  the  law  will  imply  for  them  from  an  executed  con- 
sideration. And  a  validity  is  attributed  to  the  latter  which 
is  denied  to  the  former.  But  there  is  no  foundation  for 
this :  the  difference  between  express  and  implied  con- 
tracts is  merely  a  difference  in  the  mode  of  proof.  On  the 
one  hand,  a  plaintiff,  who  should  sue  on  a  contract  to  be 
implied  from  certain  acts  done,  must  be  nonsuited  if  those 
acts  were  shewn  to  be  in  compliance  with  stipulations 
antecedently  entered  into,  unless  he  was  prepared  with 
evidence  of  all  the  stipulations.  On  the  other  hand,  no 
contract  can  be  implied  from  the  acts  of  parties,  or 
result  by  law  from  benefits  received,  but  such  as  the 
same  parties  were  competent  expressly  to  enter  into. 
And  this  is  important  in  the  present  argument,  because 
it  makes  the  decisions  on  implied  contracts  authority 
for  our  decision  upon  an  express  one.  Upon  these 
grounds  we  are  prepared  to  decide  that  the  present 
action  was  maintainable.  So  far,  therefore,  as  the  de- 
cision of  the  Court  of  Common  PJeas  in  East  London 
Water  Works  Company  v.  Bailey  (a)  proceeded  on  the 
distinction  between  contracts  executed  and  executory, 
we  are  compelled,  after  consideration,  to  express  our 


(a)  4  Bing.  283. 


opinion 
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opinion  that  it  was  wrongly  decided.    The  case  may  be  [1838.] 
sustained,  however,  on  another  ground,  consistent  with 

Church 

our  previous  remarks,  and  which  affords  another  reason  against 

•ni  ^       1       r  1        •  Imperial 

for  our  present  decision.    The  general  rule  or  law  is     Gas  Light 
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that  a  corporation  contracts  under  its  common  seal :  as  Company, 
a  general  rule,  it  is  only  in  that  way  that  a  corporation 
can  express  its  will  or  do  any  act.    That  general  rule, 
however,  has  from  the  earliest  traceable  periods  been 
subject  to  exceptions,  the  decisions  as  to  which  furnish 
the  principle  on  which  they  have  been  established,  and 
are  instances  illustrating  its  application,  but  are  not  to 
be  taken  as  so  prescribing  in  terms  the  exact  limit  that 
a  merely  circumstantial  difference  is  to  exclude  from 
the  exception.     This  principle  appears  to  be  conve- 
nience amounting  almost  to  necessity.    Wherever  to 
hold  the  rule  applicable  would  occasion  very  great  in- 
convenience, or  tend  to  defeat  the  very  object  for  which 
the  corporation  was  created,  the  exception  has  pre- 
vailed :  hence  the  retainer  by  parol  of  an  inferior  ser- 
vant, the  doing  of  acts  very  frequently  recurring,  or 
too  insignificant  to  be  worth  the  trouble  of  affixing  the 
common  seal,  are  established  exceptions;  on  the  same 
principle  stands  the  power  of  accepting  bills  of  ex- 
change, and  issuing  promissory  notes,  by  companies 
incorporated  for  the  purposes  of  trade,  with  the  rights 
and  liabilities  consequent  thereon.    These  principles 
were,  it  is  evident,  present  to  the  attention  of  the 
Court  of  Common  Pleas  when  the  case  in  question  was 
decided;  and  they  might  reasonably  have  held  that  a 
contract  with  a  water  company  for  the  supply  of  iron 
pipes  was  neither  one  of  so  frequent  occurrence,  or 
small  importance,  or  so  brought  within  the  purpose 
of  the  incorporation,  that  the  principle  of  convenience 

above 
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[18S8.]     above  established  required  it  to  be  taken  out  of  the 
general  rule. 

If,  however,  the  present  case  be  tried  by  the  same 
test,  the  decision  ought  to  be  the  other  way.  On  the 
face  of  this  record,  we  must  understand  this  company 
to  have  been  incorporated  for  the  purpose  of  supplying 
individuals  w^illing  to  contract  with  them  for  gas  light 
and  coke :  and  the  present  appears  to  have  been  a  con- 
tract for  the  supply  of  gas  for  a  year,  amounting  to 
12/.  16s.,  and  so  from  year  to  year.  We  cannot  be 
ignorant  that  such  contracts  must  be  of  frequent  and 
almost  daily  occurrence;  and  to. hold  that  for  every  one 
of  them,  of  the  same  or  less  amount  (for,  where  the 
sum  is  so  small,  a  diminution  of  half  could  not  vary  the 
principle),  it  was  necessary  to  affix  the  common  seal, 
would  be  so  seriously  to  impede  the  corporation  in  ful- 
filling the  very  purpose  for  which  it  was  created,  that 
we  think  we  are  bound  to  hold  the  case  fairly  brought 
within  the  principle  of  the  established  exceptions. 

Leaving,  therefore,  the  ancient  rule  still  unbroken  in 
all  the  instances  to  which  it  is  fairly  applicable,  we  are 
of  opinion  that  the  present  action  was  well  brought ; 
and,  consequently,  our  judgment  will  be  for  the  defend- 
ants in  error. 

Judgment  affirmed ► 
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The  King  asrainst  The  Justices  of  the  North  [Timrsdar/, 

^  May  25th.  J 

Riding  of  Yorkshire,  and  the  Churchwardens 
and  Overseers  of  Egton,  in  the  said  Rid- 
ing {a). 

A RULE  was  obtained  in  last  Hilary  term,  calling  In  a  township 
which  is  a  per- 

upon  the  justices  of  peace  for  the  North  Riding  of  petual  curacy, 
Yorkshire^  and  the  churchwardens  and  overseers  of  the  Jhurch,'wheT" 
township  or  chapelry  of  Egton  in  the  said  riding,  to  shew  b^uHak^are^pt^^^ 
cause  why  a  certiorari  should  not  issue  to  remove  into  ^o*"""^^'  ^"^  its 

*'  own  church- 

this  Court,  for  the  purpose  of  its  beinff  quashed,  an  wardens,  rais- 

*^    ^  ing  its  own 

order  made  by  the  justices  in  quarter  sessions  [January  church  rate, 

maintaining  its 

1837),  adjudging  M/c/zfl'^'Z  Underisoood  to  be  the  father  own  poor,  and 
of  a  bastard  child  which  was  chargeable  to  the  said  the  parish  at 
township  of  Egton,  and  requiring  him  to  pay  certain  respects,  except 
sums  for  the  maintenance  of  the  said  child.    Notice  of  P^y'"g  j^"- 

nually  towards 

the  intended  application  for  such  order  had  been  duly  '"^'P'''''" 

^  ^  the  parish 

served  upon  Underwood.    The  notice  was  signed  only  church,  the 

churchwardens 

by  the  two  overseers  of  Egton.    By  the  affidavits  in  of  the  township 

/•I  1       •  11  I        •  p  are  not,  by 

support  or  the  rule,  it  appeared  that,  at  the  time  or  virtue  of  their 
giving  the  notice,  Egton  had  an  acting  assistant  overseer  se^rs^'of  the" 

poor.  And, 

therefore,  a  notice,  under  stat.  A  Sc  5  W.  4.  c.  76.  s.  73.,  signed  by  the  overseers  of  the 
township  only,  is  valid. 

If  it  be  objected  that  there  was  an  assistant  overseer  of  the  township  who  did  not  sign 
such  notice,  the  party  objecting  must  shew  that,  from  the  nature  of  his  appointment,  it  was 
his  duty  to  sign. 

Quajre,  whether  a  notice  under  stat.  4  &  5  IF.  4.  c.  76.  s.  73.  must  be  signed  by  all 
the  officers  having  the  management  of  the  poor? 

(a)  T'his  and  the  following  cases,  relating  to  orders  and  notices  of 
appeal  under  stat.  4  &  5  IF.  4.  c.  76.,  were  decided  at  various  periods  of 
the  term  ;  but  it  has  been  thought  best  to  place  them  togetlier,  and  in  the 
order  most  convenient  for  reference,  though  not  that  in  which  they  were 
determined. 

and 
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1837.      and  two  churchwardens:  that  Egton  was  a  perpetual 
^        curacy  within  the  parish  of  Lyth,  but  was  independent 
against       of  every  other  part  of  that  parish,  except  that  it  paid  a 

The  Justices  of  •      f        7    i        i  i 

The  North  Small  annual  sum  towards  the  repair  of  LytJi  church :  that 
Yorkshire.  Egton  had  its  own  church,  where  marriages  and  burials 
were  performed,  and  raised  its  own  church-rate :  that  it 
had  always  had  two  churchwardens  of  its  own,  the  one 
appointed  by  the  perpetual  curate,  and  the  other  by  the 
inhabitants  of  Egton  in  vestry  :  that  the  affairs  of  the 
poor  in  Egton  had  always  been  managed  by  the  proper 
officers  of  the  township,  without  the  interference  of  any 
other  part  of  the  parish  :  that  the  churchwardens  of 
Egton  had  always  interfered  in  the  affairs  relating  to  the 
poor  of  the  township,  wherever  the  interference  or  con- 
currence of  churchwardens  is  required  by  law  :  and  that 
the  present  churchwardens  had  admitted  that  they,  as 
such,  acted  generally  in  the  affairs  relating  to  the  poor 
of  the  township. 

Bliss  now  shewed  cause.  The  objection  to  this  notice 
is  founded  on  sect.  73  of  stat.  4  &  5  W,  ^.  c.  76.,  which 
enacts  that  no  application  for  an  order  of  maintenance 
shall  be  heard  at  sessions  unless  fourteen  days'  notice 
shall  have  been  given  to  the  putative  father,  "  under  the 
hands  of  such  overseers  or  guardians  ; "  that  is,  by 
sect.  72,  "  the  overseers  or  guardians  "  of  the  parish  to 
which  the  bastard  is  chargeable,  or  "  the  guardians  of  any 
union  in  which  such  parish  may  be  situate.'  The  inter- 
pretation clause,  sect.  109,  enacts  that  "the  word  '  over- 
seer' shall  be  construed  to  mean  and  include  overseers 
of  the  poor,  churchwardens,  so  far  as  they  are  authorised 
or  required  by  law  to  act  in  the  management  or  relief 
of  the  poor,  or  in  the  collection  or  distribution  of  the 

poor 
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poor  rate,  assistant  overseer,  or  any  other  subordinate  1837. 
officer,  whether  paid  or  unpaid,  in  any  parish  or  union,  ^ 
who  shall  be  employed  therein  in  carrying  this  act  or  a<^ainst 

The  Justices  of 

the  laws  for  the  relief  of  the  poor  into  execution."  It  The  North 
is  not  to  be  inferred  that,  in  this  statute,  churchwardens  YoIikIuike. 
are  alwavs  meant  where  overseers  are  mentioned.  There 
are  clauses  (as  sects.  49  and  95),  where  the  "  overseer  " 
is  spoken  of,  and  where  it  may  be  supposed  that  any 
individual  churchwarden  or  guardian  is  also  contem- 
plated. But  it  cannot  be  intended,  in  sects.  72  and  73, 
that  the  acts  there  directed  to  be  done  by  the  "  over- 
seers "  shall  be  done  by  all  the  persons  included  under 
that  name  in  the  interpretation  clause.  The  present  is 
not  a  case  in  which  churchwardens  are  (according  to 
that  clause)  "  authorised  or  required  by  law  to  act." 
Stat.  6  G.  2.  c.  3L,  and  the  other  statutes  relative  to 
bastardy,  repealed  by  stat.  4  &  5  4.  c.  76.  s.  69.,  did 
not  authorize  churchwardens  to  act  in  cases  of  bastardy, 
nor  does  the  present  statute  give  them  such  authority. 
The  interpretation  clause  cannot  confer  this,  if  it  be 
not  found  in  some  prior  enactment.  [The  rest  of  the 
argument  on  this  point  is  omitted,  the  decision  not  turn- 
ing upon  it.]  Secondly,  assuming  churchwardens  to  be 
contemplated  by  sect.  73,  as  explained  by  sect.  109,  it 
was  not  necessary  that  the  churchwardens  and  overseers 
should  all  have  signed  the  notice;  Rex  \,  Beeston  (a). 
In  the  execution  of  a  public  authority  it  is  sufficient  if  a 
majority  concur;  Grindley  v.  Barker  (b).  An  authority 
given  to  two  or  more  for  the  administration  of  justice 
may  be  executed  by  one ;  Anon,  Vin,  Abr.,  Authority^ 
(B)  (c).  And,  if  the  authority  be  in  more  than  one,  to  do  an 

(a)  3  T.  R.  59'2.  (6)  1  B.      P.  229. 

(c)  3  Vin,  Abr.  418.  pi.  6.  in  marg.    See  Rex  v.  Ricketts,  ante,  537. 

act 
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1837.      act  which  is  ministerial,  not  discretionary,  one  may  act; 

Tir"KiNG  ^'  ^^^^^^  (^)'  -^^^  ^'  '^^^  Justices  of  Lancashire  (b), 

against       The  act  here  is  ministerial  only  :  the  application  to  the 

The  Justices  of         ^  ^ 

The  North  justices  is  an  exercise  of  discretion,  and  liability  to  costs 
^RKSHiRE.  is  incurred  by  it ;  but  the  notice  is  merely  a  proceeding 
to  bring  the  party  into  Court.  Thirdly,  even  if  the  act 
were  more  than  ministerial,  the  Court  will  presume,  in 
the  absence  of  proof  to  the  contrary,  that  the  law  was  not 
transgressed,  but  that,  from  some  sufficient  cause,  one 
churchwarden  only  may  have  attended  when  the  notice 
•  was  signed,  so  that  the  overseers  who  subscribed  were 

the  majority  of  the  officers  actually  present;  Rex  v. 
Cateshy  [c),  Stat.  43  Eliz,  c.  2.  s,  2.,  which  directs  the 
churchwardens  and  overseers  to  meet  once  a  month, 
requires  the  attendance  of  those  only  who  "  shall  not  be 
let  by  sickness  or  other  just  excuse."  Fourthly,  it  ap- 
pears by  the  affidavits  that  Egton  is  only  a  chapel  of 
ease,  the  township  contributing  to  the  repair  of  a  mother 
church.  The  parties,  therefore,  who  are  supposed  here 
to  be  churchwardens,  are  in  fact  chapel  wardens  only. 
Now  the  statute  43  Eliz.  c.  2.  s.  1.,  in  pointing  out  the 
persons  who  are  to  act  with  the  overseers  in  managing 
the  poor,  speaks  only  of  "  the  cliurchmardens  of  every 
'parish;''  and  stat.  13  &  14  C«r.  2.  c.  12.  5.21.,  which 
provides  for  the  appointment  of  overseers  in  divisions 
less  than  parishes,  and  enables  such  overseers  to  ex- 
ercise the  necessary  authorities  for  the  relief  of  the  poor, 
takes  no  notice  of  persons  exercising  the  functions  of 
churchwarden  in  such  divisions.  In  Bex  v.  Nantwich  [d) 
it  was  held  that  an  indenture  executed  by  the  overseers 
of  a  township  acting  under  stat.  13  &  14  Car,  2.  21. 

(a)  2  M.     S.  343.  (6)  5  B.  ^  Aid.  755. 

(c)  2  i?.  ^  C.  814.  (d)  16  Easty22S. 

was 
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was  good,  though  the  churchwardens  of  the  parish  did  1837. 
not  join.    The  language  of  the  judges  there  evidently  ' 

The  Kino 

shews  that  they  considered  the  management  of  the  poor  against 

1  •  11  n  ^7     1  1-1      The  Justices  of 

m  townships  under  the  statute  or  Uiarles  to  be  m  the  The  North 
overseers  exclusively.  It  may  be  contended  that  there  "^r^kshire. 
are  later  statutes  which  give  power  in  the  management  of 
the  poor  to  persons  acting  as  the  churchwardens  of  town- 
ships; but,  at  any  rate,  such  powers  must  be  confined 
to  the  purposes  for  which  they  are  given,  and  none  are 
given  in  the  case  of  bastardy.  Lastly,  as  to  the  assistant 
overseer,  by  stat.  59  G.  3.  c.  12.  5.  7.  he  is  authorised 
to  execute  such  duties  only  as  are  expressed  in  the 
warrant  for  his  appointment.  It  does  not  appear  in  this 
case  that  signing  the  notice  in  question  was  one  of  the 
duties  so  expressed. 

Temple,  contra.  The  affidavits  shew  that  Egton  is 
not  only  a  township,  but  a  perpetual  curacy.  If  not  a 
parish,  it  is  in  the  nature  of  a  parish.  And,  although 
Stat.  43  Eliz.  c,  2,  s.\,  speaks  of  the  churchwardens  of 
"  every  parish,"  the  subsequent  statutes  relating  to  the 
poor,  except  stat.  13  &  14  Car,  2.  c.  12.,  generally  have 
the  words  "  churchwardens  and  overseers  of  the  poor 
of  any  parish,  township,  or  place."  [Lord  Denmaii  C.  J. 
That  may  perhaps  be  construed  distributively.]  In  Rex 
V.  NantwicJi  [a)  Bayley  J.,  referring  to  stat.  8  &  9  W,%, 
c.  SO.  s,  1.,  says,  "  It  would  seem  from  the  use  of  the 
words  *  the  churchwardens  and  overseers  of  any  parish, 
township,  or  place,  or  the  overseers  of  any  other  place 
where  there  are  no  churchwardens,'  that  the  legislature 
considered  that  the  word  churchwardens  would  apply 

(a)  -[6  Easty  2S9. 

tbL.  VL  3  M  to 
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18S7.      to  a  township  as  well  as  a  parish.    Perhaps  it  may  be 
inaccurate  so  to  apply  it,  for  there  may  be  no  instance 

The  King  t^f  J     ^  ^  / 

against  of  a  church  for  a  township ;  but  still  if  there  were  a 
The  North  chapel  within  it,  the  legislature  might  think  the  word 
^RKSHjRE.  inapplicable."    And  again,  in  commenting  on  stat. 

17  G.  2.  c,  38.  s.  15.,  which  enacts^  that  "  overseers  of 
the  poor,  within  every  township  or  place  where  there 
are  no  churchwardens,"  shall  do  all  the  acts,  &c.,  con- 
cerning the  relief  of  the  poor,  as  churchwardens  and 
overseers  may  do  by  this  act,  or  any  former  statute  con- 
cerning the  poor,  Bayley  J.  says,  The  words  '  where 
no  churchwardens'  mean  where  there  are  no  such 
churchwardens  as  with  the  overseers  constitute  the 
officers  of  that  place."  It  may  be  that  in  some  statutes 
"  overseers  "  are  spoken  of  as  distinct  officers,  and  in 
exclusion  of  the  churchwardens ;  but  in  stat.  4  &  5  4. 
c,  76.,  by  the  interpretation  clause,  sect.  109,  the  word 
<c  overseer"  includes  churchwardens,  "  so  far  as  they  are 
authorised  or  required  by  law  to  act  in  the  management 
or  relief  of  the  poor,  or  in  the  collection  or  distribution 
of  the  poor  rate."  The  proceeding  now  in  question  con- 
cerns the  distribution  of  the  poor-rate,  inasmuch  as  the 
costs  will  be  payable  out  of  that  rate.  And  it  is  not  cor- 
rect to  say  that  by  the  former  statutes  churchwardens  were 
not  called  upon  to  act  in  cases  of  bastardy :  the  notice 
of  appeal  under  stat.  49  G.  3.  c,  68.  s,  5.  was  to  be  given 
to  "  the  churchwardens  and  overseers."  The  giving 
notice,  in  the  present  case,  was  not  a  mere  ministerial 
act.  The  notice  is  that  from  which  the  justices  derive 
jurisdiction ;  by  giving  it  the  costs  are  incurred  in  case 
of  failure.  The  taking  of  such  a  step  is  therefore  an 
'  exercise  of  discretion.  The  party  against  whom  the 
application  is  made  has  a  right  to  know  that  all  the 

proper 
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proper  officers  have  concurred  in  it;  and  the  signature  1837. 
of  the  notice  is  all  the  evidence  he  can  have  on  that  ■ 

The  King 

subject  before  he  determines  on  resisting  or  submitting.  agaimt 

trrii  •I'll  1  1  '        r  ^  "^^^  Justices  of 

1  ne  statute  is  highly  penal  on  the  putative  father  ;  The  North 
and  the  object  of  sect.  73.  was  to  put  an  obstacle  in  y^rkshikI 
the  way  of  obtaining  an  order.  The  Court  will  not 
presume  that  the  parties  who  signed  this  notice  were 
the  majority  of  those  not  prevented  by  sickness  or 
other  just  excuse :  those  who  rely  on  such  an  exemp- 
tion ought  to  shew  the  facts  which  raise  it.  The  Court 
will  presume  omnia  rite  acta  where  jurisdiction  ap- 
pears, but  not  for  the  purpose  of  giving  jurisdiction.  In 
Rex  v.  Cateshy  [a)  the  presumption  made  was  in  favour 
of  a  certificate  more  than  sixty  years  old. 

Lord  Denman  C.  J.  One  of  the  answers  given  by 
Mr.  Bliss  is  decisive  against  this  rule.  Not  only  a 
majority  of  the  officers  by  whom  the  notice  should  have 
been  given,  but  all,  appear  to  have  signed  it.  The  statute 
4;S  Eliz.  5.1.  joins  the  churchwardens  "of  every 
parish  "  with  the  householders  there  mentioned,  as  over- 
seers of  the  poor.  The  statute  13  &  14  Car,  2.  c,  12. 
5. 21.  directs  that  overseers  shall  be  chosen  to  act  for  the 
relief  of  the  poor  in  townships,  but  makes  no  mention 
of  church  or  chapelwardens.  Then  there  are  some 
later  statutes,  not  very  strictly  worded,  from  the  lan- 
guage of  which  it  is  inferred  that  the  legislature  con- 
sidered townships  as  districts  which  might  have  church- 
wardens acting  in  the  management  of  the  poor.  Perhaps 
it  would  be  found,  on  a  critical  examination,  that,  where- 
ever  lansuase  of  this  kind  occurs,  "  churchwardens  "  are 


(a)  2  B.  ^  C.  814. 

3  M  2  mentioned 
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1837.      mentioned  before  "overseers,"  and  "parish"  in  a  cor- 
The  King     responding  position  before  "  township  or  place."  But, 
^  against    ^  supposing  the  legislature  to  have  believed,  when  passing 
The  North    the  late  act,  that  a  power  in  the  management  of  the  poor 

E-iding  of 

Yorkshire,    was  granted  to  persons  exercising  the  functions  of  church- 
wardens in  the  smaller  districts,  that  cannot  raise  a  new 
set  of  officers,  and  make  chapelwardens  overseers.  It 
would  often  be  a  difficult  question  of  law  what  a  chapelry 
was,  the  wardens  of  which  were  to  act  as  overseers.  It 
is  best  to  hold  that  the  statute  of  Charles  does  not  con- 
template churchwardens  of  townships  as  officers  who 
are  to  manage  the  poor.     And  this  decision  is  not 
contrary  to  the  judgment  of  Baylei/  J.  in  Rex  v.  NanU 
mch  (a).    The  decision  of  the  Court  there  was  only 
that,  in  the  binding  of  an  apprentice  by  the  overseers  of 
a  township,  the  churchwardens  of  the  parish  need  not 
join.     Bayley  J.  says  that  the  legislature  may  have 
thought  the  word  "  churchwardens "  not  inapplicable 
where  there  was  a  township  with  a  chapel ;  but,  he  adds, 
it  would  be  incongruous  to  hold  that  the  churchwardens 
of  a  parish  were  to  concur  in  granting  a  township 
certificate,  for  then  churchwardens  resident  in  township 
A.  might  have  to  certify  that  a  pauper  was  settled  in 
township  B,    That  is,  granting  the  assumption  as  to 
churchwardens  of  townships,  upon  which  no  decision 
was  necessary,  still  the  proposition  contended  for  with 
respect  to  churchwardens  of  parishes  was  not  main- 
tainable.   As  to  the  objection  here,  that  the  assistant 
overseer  did  not  join  in  the  notice :  his  office  exists  by 
a  particular  statute,  59  G.  3.  c.  12.  s,  7.,  under  which 
various  powers  may  be  given  to  him,  according  to  the 

(a)  le^Jasi,  228. 

form 
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form  of  his  appointment.    To  decide  whether  he  was  1837. 
an  overseer  who  ought  to  have  signed  this  notice,  we 

°  ^  The  Kino 

should  know  the  nature  of  his  appointment  and  the  against 

The  Justices  of 

extent  of  his  powers  (a).  The  North 

Riding  of 


YORKSHIRK. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  I  do  not 
find  that,  by  stat.  13  &  14  Car,  2.  c,  12.  5.  21.,  church- 
wardens or  chapelwardens  are  joined  with  the  overseers 
as  managers  of  the  poor  in  townships.  It  is  true  that 
some  subsequent  statutes  mention  the  "  churchwardens 
and  overseers  "  of  any  parish,  township,  or  place ;  but 
that  cannot  have  the  effect  of  so  far  altering  the  laws 
as  to  make  chapelwardens  overseers;  and  the  words 
may  mean  "  churchwardens  and  overseers  "  in  parishes, 
and  overseers  in  any  other  "  township  or  place."  As 
to  the  assistant  overseer,  we  do  not  know  his  powers. 

Patteson  J.  I  wish  not  to  be  understood  as  giving 
an  opinion  whether  or  not  all  the  persons  who  are 
overseers  of  the  poor  must  join  in  giving  a  notice 
under  stat.  4  &  5  4.  c.  76.  s.  73. ;  because  I  think  that 
in  this  case  all  have  joined.  A  similar  point  has  lately 
been  before  the  Court  on  sect.  81  of  this  statute  (6); 
but  the  words  of  that  clause  are  different  from  those  of 
sect.  73.  It  is  contended  that,  under  stat.  13  &  14  Car*  2. 
c.  12.  s.  21.,  the  chapelwardens,  where  there  is  achapelry, 
are  overseers  for  the  township.  But  Rex  v.  NantmcJi  {c) 
shews  that  that  could  be  so  only  where  the  chapelry 

(a)  See  Bennett  v.  JEdwards,  7  B.  ^  C.  586. ;  8  ^.  ^  C.  702. ;  Edwards 
V.  Bennett,  6  Bing.  230. ;  Batcheldor  v.  Hodges,  4:  A.  ^  E.  592. 

{h)  See  Rex  v.  The  Justices  of  Derbyshire  (standing  for  judgment  when 
this  case  was  decided),  post,  p.  885. 

(c)  lQEast,22%, 

3  M  3  and 
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1837.  and  township  were  exactly  co-extensive;  and  the  Court 
'     ~^      cannot,  on  every  occasion,  enquire  into  that  fact.    As  to 

The  King  ?  J  '  ^ 

against       the  argument  derived  from  the  mention,  in  some  later 

The  Justices  of 

The  North  Statutes,  of  "  churchwardens  and  overseers "  of  any 
YoLkshire.  "  parish,  township,  or  place,"  I  find  no  instance  of  such 
a  clause  in  which  "  township  or  place "  is  mentioned 
without  "  parish."  The  legislature  may  therefore 
mean,  in  those  instances,  churchwardens  where  the  dis- 
trict is  a  parish,  and  overseers  where  it  is  a  parish, 
township,  or  other  place.  It  is  true  that  in  stat, 
17  G.  2.  c.  38.  s,  15.  mention  is  made  of  "  overseers  of 
the  poor,  within  every  township  or  place  where  there 
are  no  churchwardens,"  as  if  there  might  be  church- 
wardens acting  as  overseers  for  places  less  than  parishes. 
But  that  has  never  been  decided;  and  we  are  not 
authorised  in  considering  it  as  implied.  With  respect 
to  the  assistant  overseer,  it  lay  on  those  who  require  his 
signature,  to  shew  that  his  duty  was  to  give  it  [a). 

Rule  discharged  {h). 


(a)  Williams  3.  was  sitting  in  the  bail  court  for  Coleridge  3.,  y/ho  was 
indisposed. 

(6)  See  the  next  case. 
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The  King  against  Tlie  Justices  of  {Thursday, 

^  June  8th,] 

WaRWICKSHIREo 

(Solihull  against  Norton  Lindsey.)  . 

The  King  against  The  Sameo 
(Stoneleigh  against  Brinklow.) 

appeal  by  the  parisli  of  Solihull  against  an  order  Under  stat 

of  removal  from  the  parish  of  Norton  Li7idscy  c.  76.  s.  8i.', 

(both  in  the  county  of  Warwick)  came  on  to  be  heard  groundJ^of 

at  the  Warwickshire  Quarter  Sessions,  October  1836,  fieLnUy'g've"^ 

when  it  appeared  that  Norton  Lindsey  had  a  church-  onroTdie^ 

warden  and  two  overseers,  and  that  notice  of  grounds  officers  having 

the  manage- 

of  appeal  had  been  served  upon  Thomas  Canning,  who  ment  of  the 

poor  of  the  re- 

was  the  churchwarden  and  one  of  the  overseers  of  moving  parish. 
Norton  Lindsej/,  but  not  upon  the  other  overseer.    The  notice  is"suf- 
sessions,  considering  this  service  insufficient,  refused  to  byTmajonty^ 
hear  the  appeal  further,  and  confirmed  the  order.    A  ^f  such  officers 

I  f  ^  ot  the  appellant 

rule  nisi  was  afterwards  obtained  for  a  mandamus  to  the  P^"sji;  no 

fraud  appear^ 

justices  to  enter  continuances  and  hear  the  appeal,  ing- 
Affidavits  were  filed  in  opposition  to  the  rule,  by  which 
it  appeared,  in  addition  to  the  above  objection,  that  one 
Wilkes  had  for  seven  years  been  assistant  overseer  for 
Solihull  and  acted  as  such  overseer,  and  that  he  had  not 
signed  the  statement  of  grounds,  which,  however,  was 
signed  by  the  two  churchwardens  and  four  overseers. 
Notice  of  appeal  (not  signed  by  Wilkes)  was  served  on 
both  the  above-mentioned  officers  of  Norton  Lindsej/. 

An  appeal  by  the  parish  of  Stoneleigh  against  an 
order  of  removal  from  the  parish  of  Brinklow  (both  in 
S  M  I*  tire 
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1837.      the  county  of  Warwick)  came  on  to  be  heard  at  the 
The  King     Warwickshire  Quarter  Sessions,  April  1837,  when  the 
against       sessions  refused  to  hear  the  case,  it  appearing  that  the 

The  Justices  of        ^  ^ 

Warwick-    notices  of  appeal  and  grounds  of  appeal  had  been  served 

SHIRK. 

upon  one  overseer  and  one  churchwarden  only,  of  the 
respondent  parish,  that  parish  having  two  churchwar- 
dens and  two  overseers.  A  rule  nisi  was  obtained  for  a 
mandamus  to  the  justices  to  enter  continuances  and  hear 
the  appeal.  The  two  motions  now  came  on  for  argument. 

Waddington  and  Miller  shewed  cause  in  the  first- 
mentioned  case.  Stat.  4  &  5  4.  c,  76.  5.  81.  enacts 
that,  where  notice  of  appeal  against  an  order  of  removal 
shall  be  given,  "  the  overseers  or  guardians  of  the 
parish  appealing  against  such  order,  or  any  three  or 
more  of  such  guardians,  shall,  with  such  notice,  or  four- 
teen days  at  least  before  the  first  day  of  the  sessions 
at  which  such  appeal  is  intended  to  be  tried,  send  or 
deliver  to  the  overseers  of  the  respondent  parish  a  state- 
ment in  writing  under  their  hands  of  the  grounds  of 
such  appeal;"  otherwise  it  shall  not  be  lawful  for  them 
to  be  heard  in  support  of  the  appeal.  To  satisfy  that 
clause,  the  statement  of  grounds  of  appeal  here  ought 
to  have  been  signed  by  the  assistant  overseer,  who,  by 
the  interpretation  clause,,  sect.  109,  is  included  in  the 
term  "overseers"  "  of  the  parish  appealing,"  in  sect.  81. 
[Pattesoii  J.  Have  you  the  assistant  overseer's  warrant 
of  appointment  ?  We  held  the  other  day,  in  Rex  v.  The 
Justices  of  the  North  Hiding  {a),  that  the  duties  of  the 
assistant  overseer  are  limited  by  his  warrant,  and  that, 
to  ascertain  them,  we  must  see  the  warrant.]  The  inter- 
pretation clause  here  expressly  brings  an  "  assistant 

(a)  Ante,  p.  863. 


IN  TPiE  Seventh  Year  of  WILLIAM  IV. 


875 


overseer"  within  the  scope  of  the  word,  "  overseers  "  in  1837. 
sect.  SI,    Whatever  be  his  duties,  if  he  be  an  assistant 

The  Kino 

overseer,  he  is  within  the  clause.    IPatteson  J.    The  against 

The  Justices  of 

quahfying  words  of  sect.  109,  referred  to  in  Bex  v.  The  Wahwick- 
Justices  of  the  North  Riding  (a),  "  so  far  as  they  are  au-  ^hire. 
thorized  or  required,  by  law  to  act  in  the  management  or 
relief  of  the  poor,"  do  not  affect  this  case.]  The  first 
objection,  then,  is,  that  the  notice,  here,  ought  to  have 
been  given  by  all  the  churchwardens  and  overseers.  In 
jRex  V.  Beeston  {b)  Buller  J.  says,  "  The  eighth  section  " 
(of  stat.  9  G.  1.  c.  7.) J  "  speaking  of  the  time  of  notice  to 
be  given  of  appeals  from  orders  of  removal,  says  that  no 
appeal  shall  be  proceeded  on,  unless  reasonable  notice  be 
given  by  the  churchwardens  and  overseers  of  the  parish 
appealing  unto  the  churchwardens  and  overseers  of  the 
other  parish.  But  it  never  was  imagined  that  a  notice 
given  only  by  three  churchwardens  and  overseers  was 
insufficient ;  the  contrary  opinion  has  always  been  held. 
The  usage,  therefore,  shews  what  is  meant  by  the  ge- 
neral term  *  churchwardens  and  overseers.'  "  And  this 
dictum  is  repeated  in  2  Nol,  P,  L.  524.,  note  (4}  [c). 
But  the  statute  is  erroneously  quoted  both  by  Buller  J. 
and  Mr.  Nolan^  for  the  words  are  "  unless  reasonable 
notice  be  given  by  the  churchwardens  or  overseers," 
"  unto  the  churchwardens  or  overseers."  And,  what- 
ever may  have  been  the  former  practice  as  to  notices  of 
appeal,  the  new  statute,  in  using  the  words  "  the  over- 
seers," explained  as  they  are  in  the  interpretation  clause, 
must  be  taken  to  require  a  notice  by  all  the  persons 
who  come  under  the  description  of  overseers.  In  the 
case  of  guardians,  where,  as  the  body  may  be  numerous, 

(a)  Ante,  p.  8(34.  {h)  3  T.  R.  595.  (c)  4th  ed. 

it 
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1837.      it  is  intended  that  notice  by  a  limited  number  shall  suf- 
The  King  words  used  are  "  guardians,"  "  or  any  three 

against      or  more  of  such  fijuardians."    In  Eiffht  dem.  Fisher  v. 

The  Justices  of  ^  ^  ^ 

Warwick-     CutJiell  [a\  where  a  lease  was  made  determinable  by 

SHIRE.  1        11        T  .  ,     ,  .  . 

landlord  or  tenant  on  six  months  notice,  given  "  under 
his  or  their  respective  hand  or  hands,"  a  notice  signed 
by  two  only  of  three,  who  had  become  joint-tenants 
as  devisees  of  the  lessor,  was  held  insufficient,  though 
purporting  to  be  on  behalf  of  themselves  and  the  third. 
The  decision  in  Doe  dem,  Aslin  v.  Summersett  {h\  which 
may  be  referred  to,  proceeded  on  grounds  quite  inap- 
plicable to  the  present  case ;  and  Right  dem.  Fisher  v. 
Cuthell  {a)  was  there  distinguished  from  the  case  before 
the  Court,  but  not  overruled.     Secondly,  by  sect.  81 
of  stat.  4  &  5  JF.  4.  c,  76.,  notice  of  the  grounds  of 
appeal  should  have  been  served  upon  "  the  overseers 
of  the  respondent  parish."    A  service  upon  one  only 
is  not  such  as  the  sessions  are  bound  to  hold  sufficient. 
According  to  the  interpretation  clause,  every  one  ought 
to  have  notice.    [_Patteson  J.  Adopting  this  mode  of 
construction,  which  makes  "  overseers  "  mean  the  actual 
persons,  all  the  individuals  must  appear  and  answer  at 
the  sessions.    They  could  not  even  be  heard  by  counsel. 
Williams  J.    Mr.  Nolan  seems  to  have  thought  (c)  that, 
under  stat.  9  G.  1.  c.  7.  s,  8.,  notice  of  appeal  given 
to  one  parish  officer  would  have  been  sufficient,  in  the 
absence  of  fraud.]    Where  the  legislature  has  intended 
that  a  notice  should  be  sufficient  if  given  to  some  or 
one  only  of  a  body  of  overseers  or  justices,  the  lan- 
guage used  is,  "  shall  give  such  notice "  "  to  the 
churchwardens  or  overseers  of  the  poor,  or  any  two 

(a)  5  East,  491.  {b)  1  B.  ^  Ad.  135. 

(c)  2Nol.  P.  C.  527.  note  (5).  4th  ed. 

or 
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or  more  of  them  "  (stat.  U.  K.  41  G.  3.  c,  23.  5.  6.),  or  1837. 

on  giving  notice  to  such  justices  or  to  one  of  them  ^ 
and  also  to  the  churchwardens  and  overseers,"  "  or  to  against 

The  justices  of 

one  of  them  "  (stat.  49  G.  3.  c,  68.  s.  5.) ;  m  which  Warwick- 
clauses  it  is  clear  that  the  words  "  churchwardens,"  shire. 
"overseers,"  and  "justices,"  without  the  qualifying  words 
that  follow,  must  have  meant  all.  This  construction  is 
supported  by  the  judgment  of  Taunton  J.  in  Hex  v.  The 
Justices  of  Norfolk  (a).  It  may  be  said  that  notice  to 
one  overseer  or  churchwarden  is  virtually  notice  to  all. 
But  Malkin  v.  Vickerstaff[h)  shews  that  whether  a  parish 
officer  was  cognizant  or  not  of  that  which  passed  be- 
tween his  partner  in  office  and  another  person  is,  in  civil 
actions,  a  question  for  the  jury ;  here,  therefore,  it  was 
for  the  sessions ;  and  they  have  not  been  satisfied  that 
any  such  privity  existed, 

Daniel  and  G.  Hayes^  contra,  were  stopped  by  the 
Court;  and  it  was  not  thought  necessary  to  hear  any 
argument  in  the  second  case. 

Lord  Denman'  C.  J.  We  have  no  doubt  on  this 
point,  and  are  desirous  of  promulgating  our  opinion  as 
early  as  the  opportunity  offers.  We  think  that,  under 
the  clause  in  question,  service  of  notice  upon  one  officer 
is  good,  and  that  notice  by  a  majority  of  the  officers, 
without  fraud,  is  also  good.  The  rules  will  be  absolute 
in  both  cases. 

LiTTLEDALE,  Patteson,  and  Williams  Js.  con- 
curred. 

Rules  absolute  (c). 

(a)  2  B.     Ad.  944.  (&)  3  i?.  c^-  Aid.  89. 

(c)  See  Uex  v.  The  Justices  of  Derbyshire,  p.  885.  post. 
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June  7th.]  n  x 

MiSTERTON. 


the  parish  of  Sto*w,  in  the  parts  of  Lindsey,  in  Lincoln- 
shire^  to  the  parish  of  Misterton,  in  'Nottinghamshire^  the 


The  parish  of  appeal  against  an  order  of  two  justices  for  the 

pauper  to  ii?.,  removal  of  John  Wood  and  Sarah  his  wife  from 

sent  to  M.  his 
examination, 
which  stated 
that  the  pauper 

was  hired  by    sessions  Confirmed  the  order,  subject  to  the  opinion  of 

one  Z).  P.  of  ^      J  L 

r.,  to  serve  him  this  Court  on  the  following  case. 

for  a  year,  from 

May-day,  \  S29',     The  paupcr  was  removed  from  Stow  to  Misterton, 

that  pauper  7 

went  into  his  Octooev  13th,  1834;  and  a  copy  of  the  order,  ex- 
parish  of  2^;  amination  of  the  pauper,  and  notice  of  chargeability, 
hThad  been  ^  Were  sent  to  the  appellants,  pursuant  to  and  as  pre- 
there  a  fort-  gcribed  by  Stat.  4^  8ic  5  m  4.  c.  76.  s.  79.,  and  filed  at 

night,  his  mas-  ' 

ter  said  that  the  ^]^q  sessions.    The  words  of  the  examination,  so  far  as 

servant  of  his 

mother,  Mrs.  relates  to  any  settlement  of  the  pauper,  were  as  fol- 

P.,of  ilf.,did  *^  .  r     r  ? 

not  suit,  and  lows.    The  pauper  saith  that  he  is  twenty-three  years 

pauper^to^go     of  age,  and  was  born  at  Gainsborough;  and  that,  at 

Mrs^l^in^^     Gaiusborough  statutes,  before  May-day  1829,  he  was 

stead  of  him;    ^Av^di  by  Mr.  David  Parkinson,  of  ThonocJc,  in  the  said 

and  that  pauper  '  ' 

con^nted^went  parts,  farmer,  to  serve  him  for  a  year,  from  May-day 
served  the  re-    1829  to  May-day  1830,  for  3/.  105.  wages;  that  he 

mainder  of  his 

year  with  Mrs.  P.,  without  any  fresh  agreement. 

M.  appealed,  stating,  by  their  notice  of  grounds  of  appeal,  that  the  pauper  did  not  gain 
any  settlement  in  M.  by  reason  of  his  having  been  hired  by  D.  P.  of  T.  to  serve  him  for  a 
year,  and  having  served  D.  P.  for  a  fortnight  in  P.,  and  D.  P.'s  mother  for  the  rest  of  the 
year  in  M.,  under  the  circumstances  stated  in  the  examination  ;  and  that  pauper's  contract 
of  service  with  D.  P.  was  dissolved  on  pauper's  leaving  the  same. 

At  the  sessions,  the  respondents  opened  as  their  case,  that  the  pauper  had  been  hired  by 
and  served  D.  P.,  father  of  the  above-mentioned  D.  P.,  and  husband  of  Mrs.  P.,  for  a 
year  ending  at  May-day  1829 ;  that  the  hiring  in  1829  was  by  D.  P.  the  younger,  as  agent 
for  his  father,  and  that  the  pauper  in  fact  served  for  the  whole  year,  beginning  on  May-day 
1829,  under  the  original  hiring  made  on  behalf  of  D.  P.,  the  father.  The  sessions  received 
proof  of  this  case,  and  confirmed  the  order,  subject  to  the  opinion  of  the  Court  of  K.  B.  on 
the  admissibility  of  the  evidence. 

Held  that,  by  stat.  4  &  5  W.  4.  c.  76.  s.  81.,  the  respondents  were  precluded  from  going 
into  such  evidence.    Order  of  sessions  quashed. 

went 
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went  into  his  service  at  ThonocJc     May-day  ;  and,  when  1837. 
he  had  been  there  about  a  fortnight,  his  master  informed 

The  Kino 

him  that  the  servant  of  his  mother,  Mrs.  ParJcinson,  of  against 

.1  n  ■     y  -,.1  .  Thelnhabit- 

Mzsferton,  m  the  county  ot  Nottingham^  did  not  suit  ants  of 
her,  and  asked  him  if  he  had  any  objection  to  change 
places  with  Mrs.  Parkinson^s  servant,  and  go  and  Hve 
with  her  instead  of  him ;  that  the  pauper  said  he  had 
no  objection,  and,  without  having  any  fresh  agreement, 
he  went  to  Misterton,  and  served  the  remainder  of  his 
year's  service  with  Mrs.  Parkinson,  and  at  the  end  of 
the  year  received  of  her  SL  10s.,  the  amount  of  his 
wages.  There  were  no  grounds  of  removal  other  than 
the  above  stated  in  the  order,  examination,  or  otherwise. 

The  appellants  had  duly  given  notice  of  appeal, 
and,  as  the  grounds  of  their  appeal,  stated  in  their 
notice  that  the  pauper  did  not,  in  fact,  gain  a  settlement 
in  Misterton  by  reason  of  having  been  hired  by  Mr. 
David  Parkinson  of  Thonock  to  serve  him  for  a  vear 
from  May-day  1829  to  May-day  1830,  and  by  reason 
of  having  served  first  the  said  David  Parkinson  for  a 
fortnight  in  Thonock  aforesaid,  and   afterwards  the 
mother  of  the  said  David  Parkinson  in  Misterton  afore- 
said, for  the  remaining  part  of  the  said  year,  under  the 
circumstances  stated  in  the  examination  upon  which  the 
said  order  of  removal  was  grounded ;  and  that  the  con- 
tract of  service  with  the  said  David  Parkinson  was 
dissolved  on  the  pauper  leaving  the  same. 

The  respondents'  counsel,  in  opening  their  case, 
stated  that  he  should  prove  a  settlement  in  the  ap- 
pellant parish  as  follows.  That  the  pauper  was  hired 
previously  to  May-day  1828  by  David  Parkinson  the 
elder,  father  of  the  said  David  Parkinson,  and  husband 
of  Mrs.  Parkinson  hereinafter  mentioned,  to  serve  hiM 

D.P. 
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D.  P,  the  elder  from  May-day  1828  for  a  year;  that 
at  that  time  Z).  P.  the  elder  lived  at  Lea ;  that  the 
pauper  entered  the  service  of  D,  P.  the  elder  accord- 
ingly, and  continued  in  his  service  until  Lady-day 
1829,  when  Z).  P.  the  elder  quitted  Lea  and  took  a 
farm  at  Thonock^  and  also  a  farm  at  Misterton^  the 
appellant  parish,  to  which  latter  parish  the  said  D.  P. 
the  elder  himself  went  to  reside  with  the  said  Mrs. 
Parldnsofii  and  placed  his  son  L>avid  at  ThonocJc^  as  his, 
the  said  David  the  elder's,  servant  to  manage  that  farm. 
David  the  elder  himself  never  resided  at  Thonock^  nor 
did  Mrs.  Parkinson,  The  pauper  continued  in  the  ser- 
vice of  David  the  elder,  but,  by  his  direction,  accom- 
panied David  the  son  to  Thonock  as  the  servant  of 
David  the  father.  Shortly  before  May-day  1829, 
David  the  son,  as  the  agent  of  his  father  David  the 
elder,  hired  the  pauper  to  serve  David  the  elder,  and 
as  the  servant  of  David  the  elder,  for  another  year 
from  the  May-day  following ;  and  the  pauper  continued 
in  the  service  of  David  the  elder  at  Thonock  until 
David  the  elder  died,  which  event  took  place  shortly 
after  May -day  1829.  Shortly  after  the  death  of  David 
the  elder,  the  said  David  the  younger  informed  the 
pauper  that  the  said  Mrs.  Parkinson,  his  mother,  the 
widow  of  David  the  elder,  who  continued  to  reside  at 
Misterton,  had  a  servant  at  Misterton  who  did  not  suit 
her,  and  proposed  to  the  pauper  to  go  to  Misterton,  and 
that  that  servant  should  come  to  Thonock,  which  was 
accordingly  done,  and  the  pauper  served  out  the  re- 
mainder of  the  year  at  Misterton  under  the  original 
hiring  to  David,  the  deceased,  and  was  paid  the  3/.  105. 
wages  originally  agreed  upon,  by  the  said  Mrs.  Parkin- 
son the  widow. 

The 
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The  counsel  for  the  appellants  then  objected  to  the 
respondents  going  into  this  case,  or  giving  evidence 
thereof,  it  not  being  stated  in  the  order  of  removal,  or 
examination,  or  notice  of  removal,  or  notice  of  appeal, 
and  being  diiFerent  from  the  case  w^hich  the  appellants 
had  come  to  meet,  and  understood  v^ould  be  attempted 
to  be  proved  by  the  respondents.  The  Court,  after 
hearing  counsel  on  both  sides,  decided  upon  hearing 
the  evidence,  and  confirmed  the  order,  subject  to  the 
opinion  of  this  Court,  whether  the  respondents  were 
at  liberty  to  go  into  or  give  evidence  of  the  settlement 
of  the  pauper  as  above  opened  by  the  respondents' 
counsel.  The  appellants  declined  calling  any  evidence, 
or  addressing  the  Court,  on  the  ground  that  the  re- 
spondents were  not  at  liberty  to  go  into  or  give  evi- 
dence of  the  case  opened. 

The  case  was  argued  in  this  term  (a). 


1837. 

The  King 
against 
The  Inhabit- 
ants of 

MiSTERTON. 


Goulburn  Serjt.  and  Wildman  in  support  of  the  order 
of  sessions.  The  objection  rests  upon  the  enactment 
in  Stat.  4  &  5  ^.  4.  c.  76.  5.  81.,  "  that  it  shall  not  be 
lawful  for  the  respondent  or  appellant  parish,  on  the 
hearing  of  any  appeal,  to  go  into  or  give  evidence  of  any 
other  grounds  of  removal,  or  of  appeal  against  any  order 
of  removal,  than  those  set  forth  in  such  respective  order, 
examination,  or  statement"  (of  grounds  of  appeal)  "  as 
aforesaid."  The  respondents  here  did  not  propose  to 
shew  "  other  grounds  "  of  removal  than  those  which  the 
examination  disclosed,  but  to  strengthen  those  grounds, 
and  to  clear  up  what  was  ambiguous,  and  supply  what 
was  imperfect,  in  the  pauper's  statement.    In  Rex  v. 


(a)  May  27th.   Before  Lord  Denman  C.  J.,  Littledale  and  Patteson  Js. 

Kelvedon, 
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Kelvedon  (a),  where  the  examination  merely  stated  that 
the  pauper  had  heard  and  believed  that  his  father  be- 
longed to  Colster^dDorthy  and  had  heard  his  father  say  that 
he  was  a  certificated  man  from  Colsterwortk,  this  Court 
held  that,  on  appeal,  the  respondents  might  prove  a  set- 
tlement of  the  father  in  Colsterworth  by  apprenticeship. 
No  fraud  is  shewn  here ;  and  the  surprise  on  the  appel- 
lants was  not  greater  than  in  Hex  v.  Kelvedon  (a).  The 
ambiguity  was  one  which  the  appellants  themselves 
might  have  cleared  up  by  examining  the  pauper.  It 
appears  that  there  were  two  David  Parkinsons  ;  the  ex- 
amination shews  that  the  pauper  was  hired  by  David 
Parkinson^  farmer,  and  that  "  his  master "  afterwards 
proposed  to  him  to  go  to  Mrs.  ParJcinson^s  at  Misterton. 
The  evidence  was  offered  to  shew  that  the  person  who 
hired  the  pauper  was  David  Parkinson  the  elder,  by 
David  Parkinson  the  younger,  as  his  agent ;  and  to  ex- 
plain the  circumstances  under  which  "  his  master " 
{David  the  younger,  after  the  father's  death)  proposed 
his  going  to  Misterton*  [Lord  Denman  C.  J.  I  cannot 
make  out  any  ambiguity  in  the  examination,  or  any  set- 
tlement ;  the  whole  case  for  the  respondents  arises  upon 
the  facts  opened  on  their  behalf  at  sessions.  Patteson  J. 
There  can  be  no  doubt  that  Parkinson  the  younger  was 
the  "  Mr.  David  Parkinson^  farmer,"  referred  to  by  the 
original  examination.  "  His  master  "  clearly  refers  to 
the  son ;  for  it  appears,  by  the  case  afterwards  opened, 
that  the  father  was  dead  at  the  time  to  which  that  ex- 
pression relates.  And  the  examination  states  that,  on 
the  hiring  in  1829,  the  pauper  "  went  into"  David Par-^ 
kinson's  service.    If  that  means  the  father's j  he  was  in  it 


(a)  5  A.  ^  E.  687.    S.  C.  I  N.  ^  P.  138. 


already^ 
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already,  according  to  the  statement  at  sessions.  No 
persons  could  be  more  misled  than  the  appellants  v^^ere 
by  this  examination.  Lord  Denman  C.  J.  You  furnish 
the  appellants  Vfiih.  one  set  of  facts,  which  they  dispute, 
and  then,  at  the  sessions,  you  open  a  case  which  is  quite 
different.  Nothing  can  be  more  dangerous.]  The  first 
statement  is  merely  inaccurate.  [Lord  Denman  C.  J. 
It  is  as  easy,  in  such  a  case,  to  suppose  fraud  as  inaccu- 
racy.] The  Court  will  not  presume  fraud.  It  is  not 
said  in  the  act  that  respondents  shall  give  no  evidence 
of  any  settlement  which  is  not  negatived  by  the  notice 
of  grounds  of  appeal.  The  two  statements  on  behalf  of 
the  respondents  are  consistent ;  and  the  sessions,  by  con- 
firming the  order,  have  shewn  that  they  looked  upon  the 
second  statement  as  supporting  the  first. 

WhiieJiurst  contra.  Respondents  may  perhaps  support 
their  order  on  grounds  not  disclosed  in  the  examination, 
provided  the  settlement  relied  upon  be  still  in  substance 
the  same.  But  that  was  not  so  here.  A  supposed  settle- 
ment by  hiring  to  Parkinson  the  younger  is  set  up  and 
abandoned ;  and  then  a  settlement  by  hiring  to  Parkinson 
the  elder  is  substituted.  The  examination  states  that, 
in  1829,  David  Parkijison  hired  the  pauper  to  serve 
Mm  ;  that  the  pauper  went  into  Ms  service,  and  that, 
when  he  had  been  there  a  fortnight,  the  pauper's  master 
informed  him  that  the  servant  of  Ms  mother  did  not  suit 
her.  The  notice  of  appeal  expressly  points  to  a  hiring 
by  the  son  as  part  of  the  ground  of  settlement  which  is 
disputed.  The  subsequent  introduction  of  the  father  is 
a  fraud  upon  the  appellants.    Rex  v.  Kelvedon  {a)  is 
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(a)  5  A.  ^  E.  687.    -S".  C.  1  N.     P.  138. 

Vol.  VL  3  N 


very 
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1837.      very  different  from  this  case.    [Lord  Denman  C.  J,  I 
The  King  think  it  is  applicable.]    Bea:  v.  Holheach  [a\ 

against      where  the  appellants  were  held  to  be  concluded  by  a 

The  Inhabit-  ...  . . 

ants  of  statement  in  their  notice  of  grounds  of  appeal,  is  more 
analogous.  1  he  exammation  here  did  not,  m  fact,  shew 
any  settlement ;  a  new  case  was  opened  at  sessions,  to 
supply  what  was  before  wanting. 

The  Court  adjourned,  without  hearing  the  rest  of  the 
argument ;  and  in  the  same  term,  June  7th, 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court.  We  do  not  think  it  necessary  to  hear  Mr. 
Whitehurst  further  in  this  case.  The  examination  of 
the  pauper  stated  that  he  had  been  hired  by  David 
ParJcinson  in  1829,  and  had  afterwards  transferred  his 
service,  or  rather  engaged  himself  anew,  to  Mrs.  Par- 
kinson, The  parish  to  which  the  removal  was  made 
gave  notice  of  appeal,  stating,  as  the  ground,  that  no 
settlement  appeared  by  the  examination.  At  the  sessions, 
the  respondents  sought  to  give  in  evidence  other  facts, 
not  indeed  inconsistent  with  those  before  stated,  but 
which  the  appellants  had  had  no  opportunity  of  enquiring 
into,  and  had  no  reason  to  believe  true ;  namely,  that 
David  Parkinson,  in  hiring  the  pauper,  acted  on  behalf 
of  his  father,  and  that  the  service  in  Misterton  was  a 
service  under  that  hiring.  The  case  thus  opened  shewed 
a  good  settlement,  and  might  be  consistent  with  the 
facts  before  stated.  But  we  are  of  opinion  that,  when 
both  parties  had  come  to  the  sessions  to  try  such  a 
question  as  arose  upon  the  pauper's  examination,  the 


(a)  5A.^E.  685. 

respondents 
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respondents  were  not  at  liberty  to  introduce  new  facts, 
which  the  appellants,  if  before  apprised  of  them,  might 
have  thought  true  and  forborne  appealing,  or  might 
have  deemed  false  and  prepared  themselves  to  dispute. 
We  think,  that  under  sect.  81  of  the  new  act,  the  re- 
spondents could  not  so  far  vary  their  case  from  that 
stated  in  the  examination. 

Order  of  sessions  quashed  (a), 

(a)  See  the  next  case. 
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The  King  as:ainst  The  Justices  of  Derbyshire,  l^onday, 

°  June  12th.] 

(Castleton  against  Brad  well.) 
AT"  R.  CLARKE,  in  Michaelmas  term,  1836  (No-  Appellants 

^  V  •  against  an  order 

vember  3d),  moved  for  a  rule  to  shew  cause  why  of  renaoval 

stated,  as  their 

a  mandamus  should  not  issue  to  the  justices  of  DerbT/-  grounds  of 

.  appeal,  that  the 

smre,  commandmg  them  to  enter  contmuances  and  hear  pauper,  sub- 
the  appeal  of  the  churchwarden  and  overseers  of  the  theTettlement 
township  of  Castletoji,  in  Derbyshire^  against  an  order  of  ^een  obtained^ 
two  justices  removing  Hannah  Swindells,  single  woman,  '"^^ 

°  appellant  pa- 

from  the  township  of  Bradwell,  in  the  same  county?  to  ^i^h,  gained  a 

settlement  in 

the  township  of  Castleton,  another  parish 

by  hiring  and 

The  affidavit  in  support  of  the  motion  stated  that  the  service  for  a 
overseers  of  Castleton  were  served  with  notice  of  the  wards"^and" 
order  of  removal  on  12th  Jpril  1836,  and  that,  on  20th  ti' ned^a  siule- 
Aprzl  following,  they  personally  served  one  of  the  over-  ™^"jJ(_^j"^J}^^t 
seers  of  Bradwell  with  notice  of  appeal  for  the  next  first  mentioned, 

by  hiring  and 

sessions,  signed  by  two  overseers  of  Castleton,  and  that,  service  for  a 

year  and  up- 

on  1 3th  June,  they  served  him  with  notice  of  trial  for  wards,  and  by 

having  served 

several  years  under  a  general  hiring,  in  the  respondent  parish.  The  statement  did  not 
specify  dates  or  names  :  Held,  an  insufficient  statement,  under  stat.  4  &  5  IV.  4.  c.  76.  s.  81. 

The  notice  of  appeal  and  statement  of  grounds  are  sufficiently  signed,  if  two  overseers 
sign  them,  though  there  is  also  a  churcliwarden,  who  does  not. 

3  N  2  the 
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1837.      tbe  said  sessions,  which  notice  stated  the  following 
The  Kin  -     gi'ouiids  of  appeal,    "  And  we  hereby  inform  you  that 
against       the  ffrounds  of  the  appeal  against  the  said  order  are  that 

The  Justices  of        ^  ^  r.t         b  ^ 

Derbyshire,  the  said  Hamiah  Swindells  gained  a  settlement  in  the 
township  or  parish  of  Chapel  in  le  Frith^  in  the  said 
county  of  Derhy^  by  hiring  and  service  for  a  year  and 
upwards,  subsequently  to  the  settlement  alleged  to  have 
been  obtained  by  her  in  the  said  township  of  Castleton : 
and  likewise  that  the  said  Hannah  Swindells,  single 
woman,  gained  a  settlement  in  the  township  of  Bradwell 
aforesaid,  by  hiring  and  service  for  a  year  and  upwards, 
and  also  by  having  served  several  years  under  a  general 
hiring  in  the  said  township  of  Bradwell,  after  the  time 
when  it  is  alleged  she  obtained  a  settlement  in  the 
township  of  Castleton  aforesaid."  Dated  11th  of  June 
18S6,  and  signed  by  the  two  overseers. 

The  appeal  came  on  at  the  June  sessions,  when  the 
respondent's  counsel  objected  that  the  notice  of  grounds 
ought  to  have  set  forth  the  dates,  and  the  names  of  the 
parties.  The  Court,  after  argument,  refused  to  hear  the 
appeal  or  to  receive  evidence  (which  was  offered)  in  sup- 
port of  it ;  and  they  directed  the  following  special  entry 
to  be  made.  "  The  Court  confirmed  the  order  of  re- 
moval, because  the  grounds  of  appeal  are  not  sufficiently 
stated  in  the  notice  of  the  ground  of  appeal." 

JV.  R,  Clarke,  in  moving,  cited  Reoo  v.  The  Justices  of 
Cornwall  {a).    [Lord  Denman  C.  J.    It  strikes  me  at 

present 

(a)  5  A.  ^  E.  134.  Clarke,  in  moving,  read  from  the  report  of  the  case 
in  Archbold's  "  Act  for  the  Amendment  of  the  Poor  Laws,"  125 — 127. 
note  (70),  (4th  ed.),  where  the  judgments  of  Lord  Denman  C.  J.  and  Lit- 
tledale  J.  on  this  point,  are  reported  as  follows.  "  Lord  Denman,  C.  J.  — 
It  has  been  argued  for  the  appellants,  that  taking  the  statement  of  their 

grounds 
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present  that  that  goes  a  little  too  far.]    It  is  not  neces-  1837. 
sary  to  go  so  far  in  the  present  case.  [Lord  Denman  C.  J. 

^       ^  ^  ^  The  King 

I  think  the  doctrine  of  that  case  is  not  right,  in  the  lati-  against 

.       ,  .  T    .    .  ,  _  The  Justices  of 

tude  in  which  it  is  stated.]  Derbyshire. 

A  rule  nisi  was  granted.  By  the  affidavit  in  answer, 
it  appeared  that  there  was  a  churchwarden  for  the  town- 
ship of  Castleton^  as  well  as  two  overseers. 

Whitehurst  shewed  cause  in  Easter  term  last  {a).  The 
notice  is  insufficient  under  stat.  4  &  5  JV.  4^,  c,  76.  5. 81. 
First,  there  is  a  churchwarden  ;  but  only  two  overseers 
have  signed.  [Coleridge  J.  Was  that  point  made  at  the 
sessions?]  It  was  not,  because  the  other  objection  was 
successful.  But,  if  this  objection  be  fatal,  the  Court 
will  not  order  the  sessions  to  hear  an  appeal  to  which  a 
conclusive  objection  will  be  taken  on  the  hearing.  Se- 
condly, the  notice  does  not  disclose  the  grounds  of 
appeal  sufficiently.  Neither  the  dates  of  the  hirings  nor 
those  of  the  services  are  stated,  nor  the  names  of  the 
persons  who  hired,  or  with  whom  the  pauper  served. 
It  must  be  admitted  that  Ilex  v.  The  Justices  of  Corn" 


grounds  of  appeal,  in  conjunction  with  the  examination  of  the  mother  of 
the  children,  it  is  sufficiently  certain.  But  we  think  it  better,  without; 
resorting  to  that  ground,  to  lay  it  down  generally  as  our  opinion,  that  stat- 
ing the  pauper  to  be  settled  in  a  certain  parish,  is  a  sufficient  statement 
of  the  grounds  of  appeal,  without  shewing  how  he  was  settled,  or  other 
particulars  of  the  settlement.  That,  we  think,  is  sufficient  to  enable  the 
respondents  to  make  their  inquiries  as  to  the  settlement."  —  "  Littledale  J. 
of  the  same  opinion.  Before  the  statute,  it  was  sufficient  to  give  merely 
notice  of  appeal,  and  under  that  the  appellants  might  give  in  evidence 
a  settlement  in  any  parish;  the  statute  now  requires  the  grounds  of 
appeal  to  be  stated;  and  narrowing  the  inquiry  to  a  settlement  in  a 
particular  parish,  is  a  sufficient  compliance  with  the  statute  in  this 
respect." 

(ft)  Jpril  27th.    Before  Littledale,  Patteson,  and  Coleridge  Js. 

3  N  3  waU 
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1837.     Wall  [a)  is  in  favour  of  the  motion,  and  indeed  goes 
The  King    ^^^^^^^  ^^^^     necessary  for  the  appellants,  if  the  Court 
against       adhere  to  the  e'rounds  on  which  that  case  is  reported  to 

The  Justices  of  f  \ 

Derbyshire,  have  been  decided :  but  there  vk^as  another  point  there 
which  would  justify  the  decision.  In  the  report  in 
1  Nev.  Sf  P,  148.,  there  is  a  note,  stating  that,  when  the 
present  rule  was  granted,  Lord  Denman  C.  J.  expressed 
a  doubt  as  to  the  ground  assigned  for  that  decision.  It 
was  said,  in  that  case,  that  the  notice  was  sufficient  to 
draw  the  attention  of  the  respondents  to  the  settlement 
in  their  parish.  But  there  might  be  several  hirings  in 
the  same  parish;  and,  without  more  information,  the 
respondents  cannot  be  prepared  to  meet  the  appellants* 
case,  which  the  legislature  intended  to  enable  them  to 
do.  {Ijittledale  J.  The  party  giving  the  notice  is  sub- 
jected to  risk  from  slight  inaccuracies,  if  he  must  name 
person  and  time.]  He  may  collect  the  facts  from  the 
evidence  which  he  proposes  to  adduce.  Or  he  may 
put  it  several  ways,  like  the  old  method  of  framing 
different  counts.  'Rex  v.  Holbeach  (b)  shews  that  the 
information  must  be  precise :  and  in  Hex  v.  Kehedon  (c) 
a  distinction  was  drawn  between  what  was  required  of 
the  appellant  and  what  of  the  respondent ;  and  it  was 
said  that  particularity  was  required  from  the  former,  but 
not  from  the  latter.  Sect.  83  enables  the  sessions  to 
give  costs  where  grounds  have  been  vexatiously  speci- 
fied :  this  shews  that  precision  is  required ;  for  the 
object  of  that  clause  would  be  defeated  by  allowing  a 
vague  notice  like  the  present,  which  would  create  as 
much  trouble  and  vexation  as  a  statement  directly  un- 
true.   Instances  of  the  particularity  required  in  notices 


(a)  5A.8fE.  134.        (6)  5  ^.  ^  E.  685.        (c)  5  A.  8f  E.  687. 

of 
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of  appeal  occur  in  Rex  v.  The  Justices  of  Oxfordshire  {a)  1837. 

and  Rex  v.  Shear d  (b),  on  stat.  4<9  G.  3,  c,  6S,  s.  5.  and  T' 
^  ^  The  Kino 

Stat.  U.  K.  41  G.  3.  c,  23.  s.  4.,  respectively.  \_Patteson  J.  against 

The  Justices  of 

In  Rex  V.  The  Justices  of  Oxfordshire  [a)  there  was  really  DERBYSHiai. 
no  statement  at  all  of  the  grounds.]  Abbott  C.  J.  there 
pointed  out  that  two  different  objections  might  be  made 
under  the  notice :  here  the  objections  to  the  removal 
might  be  numerous.  Lastly,  the  sessions  have  in  fact 
heard  and  determined  the  case ;  they  have  made  an  order, 
which  is  not  brought  up  by  certiorari,  and  which  is  there- 
fore final.  It  is  as  if  they  had  rejected  evidence  on  a 
particular  point :  the  order  is  confirmed  ;  how  can  there 
be  a  mandamus  to  enter  continuances  and  hear  ? 

* 

N,  R.  Clarhe  and  Willmore^  contra.  As  to  the  last 
point.  Rex  v.  The  Justices  of  Hertfordshire  {c)  and  Rex 
V.  The  Justices  of  Lindsey  {d)  shew  that  the  confirma- 
tion does  not  prevent  a  mandamus  to  hear.  So  in 
Rex  V.  The  Justices  of  Lancashire  {e)  the  mandamus 
went,  though  the  appeal  had  been  dismissed.  As  to  the 
sufficiency  of  the  information  in  the  notice,  the  incon- 
venience of  requiring  precise  information  would  be 
greater  than  that  of  obliging  respondents  to  make  their 
enquiries  generally.  Rex  v.  Holbeach  (g)  is  in  favour  of 
the  appellants ;  for  it  shews  that  the  attempt  to  give 
precise  details  leads  to  the  risk  of  error  and  defeats 
justice.  Rex  v.  Kelvedon  {h)  rather  discountenances  the 
doctrine  that  the  legislature  meant  to  call  upon  parties 
to  disclose  the  whole  of  their  case.    The  act  requires  a 

(a)  IB.^C.  279.  (6)  2  i?.  ^  C.  856. 

(c)  4  ^.  ^  Ad.  561.  [d)  6  M.     S.  S79. 

(e)  1  B.  ^  C.  691.  {g)  5A,^E.  685. 

(Ji)  5  A.     E.  687. 

3  N  4  statement 
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1837.  statement  of  the  grounds  of  appeal,  not  of  the  precise 
'  settlement  to  be  relied  on.    The  intention  was  to  let  the 

The  King 

against      respondents  know  whether  the  appellants  disputed  the 

The  Justices  of      .  .  .  ^ 

Derbyshire,  original  settlement  or  insisted  on  a  new  one.  All  that 
the  Lord  Chief  Justice  said,  when  this  rule  was  obtained, 
respecting  Rea;  v.  The  Justices  of  Corrmall  {a\  was  that 
that  case  might  have  gone  too  far ;  but  the  present  is 
diiferent.  This  application,  in  fact,  rests  upon  a  prin- 
ciple which  stops  far  short  of  that  in  Hex  v.  The  Justices 
of  Corrmall  [a).  No  grounds  of  objection  at  all  were 
stated  in  Rex  v.  The  Justices  of  Oxfordshire  (6),  and  Bex 
V.  Sheafd  {c). 

Cur,  adv.  mlt, 

LiTTLEDALE  J.,  in  this  term  {June  12th),  delivered  the 
judgment  of  the  Court. 

This  case  was  argued  in  Easter  term  last  in  the  ab- 
sence of  my  Lord  Denman^  who  agrees  however  with  the 
judgment  I  am  about  to  pronounce.  The  question 
turned  upon  the  sufficiency  of  a  statement  of  the  grounds 
of  appeal  given  by  officers  of  the  township  of  Castletouy 
in  Derhyshire^  against  an  order  of  removal  from  the  town- 
ship of  Bradwell  in  the  same  county.  The  statement 
alleged,  as  the  ground  of  appeal,  that  the  pauper  had 
acquired  a  settlement  in  the  parish  of  Chapel  in  le  Frith^ 
by  hiring  and  service  subsequent  to  the  settlement  in 
Castleton,  without  stating  the  time  when,  or  the  name  of 
the  master.  At  the  sessions,  the  appellants  proposed  to 
give  in  evidence  that  the  pauper  was  hired  by  and  served 
a  person  in  the  parish  of  Chapel  i7i  le  Frith  since  his 
acquiring  a  settlement  in  the  appellant  parish :  but  the 

(a)  SA.ScE,  134.        (&)  IB.^C,  279.         (c)  2  B.  ^  C.  856. 

court 
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court  refused  to  hear  the  evidence,  considering  the  1837. 
statement  insufficient  within  the  eiffhty-first  section  of  " 

^  The  King 

Stat.  4  &  5  W.4!.  C.  76.  against 
mi  .  .11  n  1111       The  Justices  of 

lhat  section  requires  that  the  appellants  should  de-  Derbyshire. 
liver  a  statement  in  writing  of  the  grounds  of  their  ap- 
peal, and  provides  that,  on  the  hearing,  they  shall  not 
go  into,  or  give  evidence  of,  any  other  grounds.  In  this 
case,  if  the  statement  delivered  by  the  appellants  was  in 
itself  sufficient,  they  were  entitled  to  give  the  evidence 
they  tendered  at  the  sessions,  notwithstanding  the  pro- 
viso in  the  act;  for  it  was  not  evidence  of  any  other 
ground  of  appeal ;  it  was  to  support,  by  detailed  evi- 
dence, that  ground  which  was  alleged  generally  in  their 
statement,  viz.,  settlement  by  hiring  and  service  in  the 
parish  of  Chapel  in  le  Frith,  * 

In  Rea:  V.  Holbeach  («),  and  also  in  Rex  v.  Misterton  (5), 
decided  in  the  present  term,  we  held  that  the  sessions 
ought  not  to  have  received  the  evidence  tendered,  because 
in  those  cases  the  statement  of  the  grounds  of  appeal  in 
the  one,  and  the  examination  of  the  pauper  in  the  other, 
were  sufficient  in  themselves  in  respect  of  the  particu- 
larity of  the  statements,  but  the  evidence  tendered  was 
at  variance  with  those  statements,  and,  when  received, 
proved  another  ground  of  appeal  in  the  one,  and  of  re- 
moval in  the  other. 

This  case  turns  on  the  sufficiency  of  the  statement  in 
itself.  Now  it  is  obvious  that  this  statement  gives  no 
real  information  to  the  respondent  parish.  Without 
being  informed  of  the  time  of  service  or  the  name  of 
the  master,  the  respondents  would  in  vain  make  en- 
quiries in  any  populous  parish  as  to  the  fact  of  the 


(a)  5  A,  c^-  E.  685.    S.  C  1  iV.  4;  P.  137.        (6)  Ante,  p.  878. 

pauper 
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1837.       pauper  having  been  hired  and  served  in  it :  and  it  seems 
^.        far  more  convenient  to  require  greater  particularity  in 
against       the  Statement. 

The  Justices  of 

Derbyshire.  But  we  were  pressed  with  the  authority  of  the  cases 
of  Rex  V.  The  Justices  of  Cornwall  (a),  and  Rex  v.  Kel- 
vedon  {b).  In  the  former,  the  expressions  used  by  the 
Court  undoubtedly  seem  to  sanction  generality  of  state- 
ment. The  circumstances,  however,  were  peculiar.  The 
order  of  removal  related  to  a  man  and  his  wife,  and  her 
children  by  a  former  husband,  from  Penryn  to  St. 
Gliivias.  The  examination  of  the  pauper  and  his  wife, 
a  copy  of  which  was  delivered  to  the  appellants  under 
the  seventy-ninth  section  of  the  act,  shewed  that  the 
man  was  settled  in  St,  Gluvias,  that  the  father  of  the 
children  was  settled  in  Penryn^  and  that  they  had  ac- 
quired no  settlement  of  their  own.  The  statement  of  the 
grounds  of  appeal  was  sufficient  as  to  the  man  ;  as  to  the 
children,  it  alleged  merely  that  they  were  settled  in 
Penryn^  a  fact  which  appeared  upon  the  papers  of  the 
respondents  themselves,  and  which  was  not  in  dispute ; 
^  but  it  raised  a  point  of  law,  namely,  whether  the  children, 

by  the  operation  of  the  fifty-seventh  section  of  the  act 
(which  makes  the  children  part  of  the  second  husband's 
family  for  the  purposes  of  the  act),  were  removeable  with 
the  man  to  his  place  of  settlement.  The  sessions  re- 
fused to  hear  evidence  that  the  father  of  the  children 
was  settled  in  Penryn.  The  Court  held  that  they  were 
wrong.  Perhaps  the  proper  course  for  the  sessions 
would  have  been  to  have  taken  the  fact  of  the  father's 
settlement  as  an  admitted  fact  by  both  parties,  and  to 
have  refused  evidence  either  for  or  against  it ;  but  they 

(a)  5  A,  ^  E.  134.  S.  C.  I  N.  ^  P.  144. 
(6)  5  J.  4;  E.  687.    S.  C.  I  N.  ^  P.  138. 

were 
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were  certainly  wrong  in  excluding  the  fact  from  their  1837. 
consideration.    The  case  of  Rex  v.  Kelvedon  id)  turned  '  

.      .  ,  The  King 

on  the  sufficiency  or  the  pauper  s  examination  to  shew  against 
the  grounds  of  removal ;  as  to  which  it  was  justly  ob-  BER^rsmKE/ 
served  by  my  brother  Coleridge  that  the  language  of  the 
act  is  different  in  the  seventy-ninth  and  eighty-first  sec- 
tions, and  that  the  act  was  made  with  different  purposes 
as  to  the  notices  to  be  given  by  each  side.  Again,  in 
that  case,  the  information  was  given  to  the  parish  in 
which  the  pauper  was  alleged  to  be  settled  ;  and  they, 
by  their  statement  of  the  grounds  of  appeal,  shewed  that 
they  fully  understood  the  examination  and  the  grounds 
of  removal  contained  in  it. 

The  clauses  in  this  act  respecting  the  grounds  of  re- 
moval and  appeal  are  intended  to  compel  such  a  dis- 
closure, by  both  parties,  as  will  enable  them  to  go  to  the 
sessions  fully  aware  of  the  questions  which  are  to  be  dis- 
cussed :  and  we  think  that  we  best  effectuate  such  in- 
tention by  holding  that  the  statements  must  not  be  in 
general  terms,  but  must  condescend  to  particulars,  not 
to  the  extent  of  setting  out  the  evidence  by  which  facts 
are  to  be  proved,  but  so  as  to  give  the  opposite  party 
reasonable  means  of  enquiry. 

Another  point  was  made  on  the  argument,  as  to  the 
persons  who  signed  the  notice  and  statement.  This 
point  was  not  made  at  the  sessions ;  but,  if  it  had,  we 
should  hold  the  notice  and  statement  sufficient  in  that 
respect,  according  to  the  rule  which  we  laid  down  a  few 
days  since  in  the  case  of  Rex  v.  The  Justices  of  War- 
mckshire  (b). 

This  rule  must  accordingly  be  discharged. 

Rule  discharged.* 

(a)  5  E.  ^  A.  687.    S.  C.  \  N.  ^  P.  138.  (6)  Ante,  p.  873. 
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1837. 


[Mondat/,        The  King  afi-ainst  The  Justices  of  Cornwajljl. 

June  12th.]  ° 

(Kenwyn  against  Probus.) 

Notice  of  an  RULE  nisi  was  obtained  in  a  former  term  for  a 

moval°waT  mandamiis  to  the  above  justices  to  enter  continu- 

is'setfhT^^^^  ances,  and  hear  the  appeal  of  the  inhabitants  of  the 
next  sessions     parish  of  Kenwitiu  in  CormsoalL  against  an  order  remov- 

began,  June       ^  ° 

28th.   The      incr  Mary  Huddy^  widow,  from  the  parish  of  Prohus.  in 

practice  of  the        ^      .  '  .  ^ 

sessions  re-       the  said  county,  to  the  said  parish  of  Kenwyn,    The  fol- 

quired  fourteen  .  -»  m  -% 

days'  notice  of  lowmg  facts  appeared  on  affidavit. 

notfce  being         Notice  of  chargeabiUty,  a  counterpart  of  the  order  of 

pauper^was  removal,  and  copies  of  the  examinations  taken  before 

removed,  Jwne  makinff  the  order,  were  sent  by  the  overseers  of  Probus 

29th.    Notice  &  '  J 

of  appeal  was         those  of  Keuwyn.  who  received  them.  June  8th,  1836. 

served  for  the  ^ 

October  ses-      The  Midsummer  quarter  sessions  were  holden  June  28th. 

sions. 

Held,  that  an  No  notice  of  appeal  having  been  received  by  the  parish 
thosTseSo^ns.  officers  of  Prohus,  the  pauper  was  removed  to  Kenwyn, 
June  29th.  Notice  of  appeal,  and  of  the  grounds  thereof, 
was  served  by  the  overseers  of  Kenwyn  on  those  of  Probus, 
October  3d.  At  the  October  quarter  sessions,  these  facts 
being  admitted,  the  Court  refused  to  receive  or  hear  the 
appeal,  on  the  ground  that  it  should  have  been  made  at 
the  Midsummer  sessions.  By  the  sessions  practice,  the 
time  allowed  for  appealing  against  an  order  of  removal 
was  fourteen  days.    In  Easter  term  last  {a\ 


Sir  W,  fV,  Follett  shewed  cause.  The  question  is, 
under  stat.  4  &  5  T^.  4.  c.  76.  s.  79.,  whether  the  parish 

(a)  May  6th.    Before  Lord  Denman  C.  J.,  Littledale  and  PattesonJs. 

contesting 
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contesting  an  order  of  removal  is  to  appeal  at  the  next  1837. 
practicable  sessions  after  being  served  with  the  order,  or  ^ 
after  the  next  actual  removal.    That  section  provides  that  against 

The  Justices  of 

no  pauper  shall  be  removed  until  twenty-one  days  after  Cornwall. 
notice  and  a  copy  of  the  order  shall  have  been  sent  to  the 
overseers  of  the  parish  to  which  such  order  is  directed. 
That  is  to  give  them  an  opportunity  of  preventing  the 
actual  removal :  but  it  was  not  meant  that  the  appeal 
should  wait  till  the  removal  took  place.  The  statute 
directs  that  a  copy  of  the  order,  which  is  the  judgment 
to  be  appealed  against,  shall  be  sent  with  the  notice  of 
chargeability ;  the  appeal  should  be  entered  at  the  next 
practicable  sessions  after  such  copy  is  received.  In  the 
case  of  a  suspended  order  under  stat.  49  G.3.  c.  124-.  5.2., 
the  time  for  appealing  was  reckoned  from  the  day  when 
the  order  was  first  regularly  served  ;  Rex  v.  Jlnwick  (a) : 
so,  now,  the  time  for  appealing  against  an  order  runs 
from  the  service  of  a  copy,  under  sect.  79  of  the  present 
act.  This  Court  decided  in  Bea:  v.  The  Justices  of  Suf- 
folk (b)  that  sect.  79  has  not  rendered  it  necessary  to 
give  notice  of  appeal  within  twenty-one  days  after  the 
notice  of  removal ;  but  it  does  not  follow  that  notice 
of  appeal  should  not  be  given  for  the  next  practicable 
sessions.  The  Court  held,  in  the  case  just  cited,  that 
the  sessions'  practice  as  to  notice  of  appeal  was  not 
affected  by  the  act ;  and,  here,  there  was  ample  time, 
according  to  the  practice  of  the  sessions,  after  the  ser- 
vice of  the  order,  to  appeal  to  the  Midsummer  ses- 
sions, the  service  having  been  made  twenty  days  before 
those  sessions.  {Patteson  J.  There  was  a  case  after- 
wards in  the  bail  court,  Rex  v.  Justices  of  Leicester  (c), 

(a)  5B.^  Aid.  184.  (6)  4  A.     i:.  319.  S.  C.  5  N.  ^  M.  503. 

(c)  4  Dowl.  P.  C.  633. 

in 
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1837.      in  which  I  decided  that  the  statute  did  not  require  notice 
The  King        appeal  within  the  twenty-one  days ;  but  the  question, 
against      whether  or  not  the  parties  had  appealed  to  the  next 

The  Justices  of  ^  ^ 

CottNWALL.    practicable  sessions,  was  not  raised.] 

Erie  and  M»  Smith,  contra.  The  old  law,  requiring 
notice  of  appeal  to  be  given  for  the  next  practicable 
sessions  after  the  grievance,  is  not  abrogated  by  stat. 
4  &  5  4.  c,  76.  Before  the  late  act,  the  removal 
itself  was  the  grievance  to  be  appealed  against ;  B.ex  v. 
Norton  {a) :  the  case  of  a  suspended  order  was  an  ex- 
ception, the  grievance  there  arising  from  the  order 
itself,  which,  by  stat.  35  G.  3.  c.  101.  s,  2.,  subjected 
the  parish  receiving  it  to  payment  of  costs,  although  no 
actual  removal  might  take  place;  Rex  v.  St,  Mary-le- 
Bone  (5).  The  time  for  appeal  in  that  case  was,  by 
stat.  49  G.  3.  c,  1 24.  5.  2.,  to  "  be  computed  according 
to  the  rules  which  govern  other  like  cases  from  the 
time  of  serving  such  order,  and  not  from  the  time  of 
making  such  removal  under  and  by  virtue  of  the  same." 
By  the  new  act,  two  periods  are  given,  after  which  the 
parish  served  with  an  order  may  give  notice  of  appeal. 
They  may  do  so  within  the  twenty-one  days  from  ser- 
vice of  the  order,  if  they  choose  to  treat  that  as  the 
grievance  ;  or  they  may  wait  till  the  end  of  the  twenty- 
one  days,  and  then,  if  the  pauper  is  removed,  consider 
that  as  the  grievance  from  which  the  time  for  appealing 
is  to  run.  The  pauper  may  in  the  mean  time  die,  or 
become  irremovable,  or  the  order  may  be  abandoned. 
But,  again,  if  the  service  of  the  order  must  now  be 
considered  the  grievance,  the  statute  intended  to  give 


(a)  2  Stra,  831. 


(6)  \%East,S\. 

the 
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the  parties  twenty-one  days  from  the  service  to  decide  1837. 
as  to  appealing.    The  twenty-one  days  are  not  an  un-     The  Kino 
reasonable  time  for  inquiry  and  consideration,  as  the  _  against 

^  The  Justices  of 

parties,  if  they  decide  on  appealing,  must  state  their  Cornwall. 
grounds  of  appeal,  and  cannot  depart  from  them.  In 
this  case,  therefore,  even  if  the  order  was  the  grievance, 
the  appellants  had  by  the  statute  twenty-one  days  from 
June  8th,  to  consider  of  giving  notice  of  appeal.  The 
Midsummer  sessions  began  June  28th :  therefore  the 
first  practicable  sessions  were  those  in  October,  Ac- 
cording to  the  argument  on  the  other  side,  only  six 
days'  consideration  could  be  allowed,  the  sessions  prac- 
tice requiring  fourteen  days'  notice  of  appeal.  If  the 
removal  itself  was  the  grievance,  the  proceeding  on  behalf 
of  the  appellants  would  be  regulated  entirely  by  the  old 
law  ;  the  interval  of  twenty-one  days,  during  which  the 
new  act  stays  the  removal,  could  not  affect  the  notice  of 
appeal  at  all,  but  it  must  have  been  given  (as  it  was) 
for  the  next  practicable  sessions  after  the  removal ; 
namely,  the  October  sessions.  [Lord  Denman  C.  J.  Might 
not  the  appeal  have  been  entered  and  respited  at  the 
Midsummer  sessions  ?]  Where  an  order  has  been  made 
so  late  that  an  appeal  could  not  be  tried  at  the  ensuing 
sessions,  it  has  been  held  superfluous  to  enter  and  re- 
spite at  those  sessions  ;  Rex  v.  The  Justices  of  Kent  (a), 
Hex  V.  The  Justices  of  Devon  (Jb).  The  next  sessions  at 
which  it  is  practicable  to  try  are  virtually  the  next  ses- 
sions ;  Rex  V.  The  Justices  of  Dorsetshire  (c).  Rex  v.  The 
Justices  of  Sussex  [d).  \_Patteson  J.  Before  the  new  act, 
the  removal  would  have  taken  place  on  June  8th,  when 

(a)  8  B.  ^  C.  639.  (6)     B.  ^  C.  640,  note  (a), 

(c)  15  East,  200.  {d)  15  East,  206.  . 

the 
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1837.      the  order  was  served :  in  that  case  you  must  have  ap- 

"      pealed  to  the  Midsummer  sessions.]    The  question 
The  King      ^  ->  ^ 

against      would  have  been,  whether  the  appellants  had  reasonable 

The  Justices  of    .  .      .      ,  ^  i        t  i 

Cornwall,  time  lor  deter mmation  between  June  8th  and  those  ses- 
sions. There  is  no  decision  precisely  shewing  what  is 
reasonable  time  in  such  a  case.  [Lord  Denman  C.  J. 
Five  minutes  may  be  enough  in  some  cases,  and  five 
months  not  enough  in  others.  Patteson  J.  Is  there  any 
case  in  which  it  has  been  held  that  parties  were  not 
bound  to  appeal,  when,  by  the  practice  of  the  sessions, 
there  was  time  enough  for  giving  notice  ?]  The  point 
does  not  seem  to  have  arisen. 

Cur.  adv,  vult. 


Lord  Denman  C.  J.,  in  this  term  {June  12th),  deli- 
vered judgment  as  follows.  It  is  not  necessary  to  go 
into  the  circumstances  of  the  case ;  we  think  the  notice 
was  given  in  sufficient  time.  The  rule  must  be  ab- 
solute. 

Rule  absolute  {a). 

(a)  It  does  not  appear  from  the  judgment  on  which  of  the  grounds 
taken  in  argument  the  Court  decided ;  but  from  the  judgment  of  Little- 
dale  J.  in  Regina  v.  Justices  of  Salop,  6  Dowl.  P.  C.  28.,  in  which  the 
above  case  was  referred  to,  it  seems  the  Court  were  of  opinion  that  the 
parish  was  not  aggrieved  until  the  actual  removal  of  the  pauper. 
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Pearson,  Assignee  of  James  Graham,  a  Bank- 
rupt, against  Andrew  Graham  and  others. 

'J'ROVER   for  hops,  laying  the  possession  in  the  ^^^g"?^"^;^ 
plaintiff  as  assignee.    Andrew  Graham  pleaded  («),  employment  of 

J.  in  his  trade, 

first,  Not  Guilty ;  secondly,  that  James  Graham  was  not  sold,  bona  fide, 

.1  •  o  1  •    n        1         1        1  •    •/Y>  some  goods  be- 

a  bankrupt  ni  manner  &c. ;  thirdly,  that  the  plamtiii  longing  to  J., 
was  not  lawfully  possessed  in  manner  &c.  Issues  on  all  comnlitted^an 
the  pleas.  On  the  trial  before  Tindal  C.  J.  at  the  West-  ^^^^f  bank- 

^  ruptcy,  of 

moreland  Summer  assizes,  1835,  it  was  proved  that  James  ^'^^^^^  defend- 

^  ant  was  igno- 

Graham^  being  a  dealer  in  seeds,  committed  an  act  of  rant.   The  sale 

was  more  than 

bankruptcy,  24th  July  1834,  by  absenting  himself.    On  two  months 

.  1  Till  c      before  the  com- 

the  following  day,  Andrew  Graham^  who  had  been  lor  mission  issued, 
some  time  employed  by  the  bankrupt  in  his  business,  2ted"under  a 
sold  the  hops  in  question  to  a  person  who  paid  the  fair  fh^Hty!  ^"xhe 
value  for  them  and  took  them  away.    It  appeared  that  f  ^^s^ee 

brought  trover, 

Andrew  had  not  any  express  authority  from  the  bank-  ^^^^^'^ 
rupt  to  sell  the  goods,  but  took  upon  himself  to  sell  plea  of  Not 

Guilty,  that 

them  under  his  general  authority.     The  commission  defendant,  hav- 

ing  sold  under 

issued  in  November  1834.    In  answer  to  separate  ques-  a  general  au- 
tions  from  the  Lord  Chief  Justice,  the  jury  found,  first,  had"been"guilty 
that  James  Graham  absented  himself  with  intent  to  de-  and thTif  he' 
feat  his  creditors;  secondly,  that  Andrew  acted  under  a  ^ad  anyjusti- 

ncation,  he 

general  authority,  and  had  no  notice  of  the  act  of  bank-  should  have 

pleaded  it  spe- 

ruptcy  at  the  time  of  the  sale.    His  Lordship  directed  cially. 

2.  On  issue 

a  verdict  for  the  plaintiff,  giving  leave  to  move  for  a  joined  on  a  tra- 
verse of  the 

assignee's  possession,  that  the  plaintilf  must  recover ;  no  evidence  being  given  that  the 
purchaser  was  ignorant  of  the  bankruptcy;  sects.  81  and  82  of  stat.  6  G.  4.  c.  16.  pro- 
tecting the  transfer  only  where  the  party  dealing  with  the  bankrupt  is  without  notice ; 
and  the  burthen  of  proof  being  here  on  the  defendant  who  affirmed  the  sale. 

(a)  The  other  defendants  pleaded  separately  from  A.  Grahaniy  and 
the  plaintiff  demurred. 

Vol.  VI.  3  O  nonsuit 
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1837.  nonsuit.  In  Michaelmas  term,  1835,  Blachhurne  obtained 
"  a  rule  nisi  accordiiiffly.    In  Easter  term  last  (a\ 

Pearson  W  . 

against 

Cresswell  and  Wightman  shewed  cause.    Upon  these 
issues,  the  defendant's  want  of  knowledge  is  immaterial. 
The  third  plea  traverses  the  possession:  but  the  as- 
signees were  possessed  from  the  act  of  bankruptcy, 
24th  July^  by  relation.   The  possession  might  have  been 
confessed,  and  a  plea,  by  way  of  justification,  pleaded 
of  a  bon^  fide  sale  two  months  before  the  commission, 
supposing  the  facts  to  furnish  any  defence.  \_Littledale  J. 
"Why  plead  it?   The  defendant  says  that  the  effect  of 
sect.  81  of  Stat.  6  G.  4.  c,  16.  is  to  render  the  sale  valid, 
and  that  the  plaintiff  therefore  was  not  possessed.]  If 
that  were  so,  in  whom  would  the  possession  have  been 
from  the  act  of  bankruptcy  to  the  time  of  the  sale  ? 
\_Littledale  J.    There  might  perhaps  be  a  sort  of  in- 
choate right  in  the  assignees,  which,  if  the  sale  be  good, 
never  was  matured  into  a  full  right,  because  the  property 
passed  to  the  purchaser.    Coleridge  J.    Can  you  apply 
the  doctrine  of  relation  where  goods  are  effectually  con- 
veyed in  the  interval?]    The  conveyance  makes  no  dif- 
ference as  between  these  parties.     Sect.  8 1  gives  no 
protection  to"the  seller,  whatever  its  effect  may  be  here 
as  to  the  purchaser,  upon  the  principle  of  Cash  v. 
Young  {h)  under  stat.  1  Jac.  1.  c.  15.  5. 14.    The  act  of 
sale  was  a  conversion.    The  defendant  had  no  express 
authority  to  sell  the  particular  goods,  as  in  Coles  v. 
Bohins  [c)  and  Coles  v.  Wright  (d) ;  in  such  a  case  the 
act  is  that  of  the  bankrupt.    The  doctrine  of  relation 

(a)  Jlfay  3d.    Before  Lord  Denman  C.  J.,  Littledalef  Patteson,  and 
Coleridge  Js. 

(b)  2B.  ^C.  413.         (c)  3  Camph.  183.         {d)  4  TaunU  198. 

may, 
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may,  perhaps,  work  a  hardship  here,  but  not  more  than 
in  the  case  of  sheriffs.  At  any  rate,  there  cannot  be  a 
nonsuit,  as  there  are  two  issues  at  least  for  the  plaintiff. 

Alexander^  contra.  The  Court  may  model  the  rule  so 
as  to  give  the  defendant  a  verdict  on  one  issue ;  and  to 
that  he  will  be  entitled  if  either  the  first  or  the  third  plea 
be  an  answer  to  the  action.  The  first  plea  is  an  answer. 
Coles  V.  Robins  {a),  Coles  v.  Wright  {b),  and  Tope  v. 
Hochin  (c),  shew  that  an  agent  with  a  particular  autho- 
rity would  not  be  guilty  of  a  conversion  under  the  cir- 
cumstances of  this  case ;  and  it  is  difficult  to  draw  any 
sound  distinction  between  the  liability  of  such  an  agent, 
and  that  of  a  general  agent  or  servant.  They  equally 
act  bona  fide  and  without  notice  of  bankruptcy ;  and  the 
hardship  would  be  as  great  upon  the  one  as  upon  the 
other.  At  any  rate,  the  third  plea  is  an  answer.  The 
plaintiff  never  was  possessed.  That  depends  upon  the 
doctrine  of  relation,  as  founded  upon  sect.  81  of  the 
bankrupt  act,  which  protects  all  contracts  and  dealings 
entered  into  more  than  two  months  before  the  com- 
mission, notwithstanding  any  prior  act  of  bankruptcy, 
provided  the  same  were  unknown  to  the  party  dealing. 
By  the  contract  of  sale  here,  the  hops  ceased  to  belong 
to  the  bankrupt  more  than  two  months  before  the  date 
of  the  commission,  and  became  the  lawful  property  of  a 
third  party.  Upon  them,  therefore,  the  assignment  to 
the  assignees  was  inoperative,  for  that  only  passes  the 
hankrupf^  interest ;  and  the  doctrine  of  relation  is  inap- 
plicable, inasmuch  as  there  was  an  intermediate  change 
of  property  recognised  by  law,  and,  consequently,  nothing 

(a)  3  Camph.  183.  (6)  4  Taunt.  198. 

(c)  1  B,  ^  C.  101.    See  Shaw  v.  Batlei/,  4  J?.  §-  Jd.  801. 

3  0  2  to 
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to  which  the  relation  could  attach.  If  this  be  correct, 
the  suggested  plea  would  have  been  absurd. 

Sect.  82  is  also  in  favour  of  the  defendant.  It  protects 
payments  to  a  bankrupt  before  his  commission,  and  not- 
withstanding a  prior  act  of  bankruptcy,  provided  it  were 
unknown  to  the  party  paying.  Here  the  payment  was 
made  to  the  bankrupt,  through  his  agent,  within  the 
conditions  required  by  the  act.  Cash  v.  Young  {a)  shews 
that,  under  stat.  1  Jac,  1.  c.  15.  5.  14.,  trover  would  not 
lie  for  goods  so  paid  for ;  and  Hill  v.  Farnell  (b)  is  to 
the  same  effect  under  stat.  6  G.  4.  c.  16.  5. 82. 

Cur.  adv,  vuU, 

Lord  Denman  C.  J.  in  this  term  (May  31st)  de- 
livered the  judgment  of  the  Court.  After  stating  the 
pleadings  and  facts,  his  Lordship  said : 

The  jury  found  that  the  defendant  acted  under  a 
general  authority,  and  that  he  did  not  know  of  the  act 
of  bankruptcy ;  but  no  question  appears  to  have  been 
submitted  to  them  as  to  the  knowledge  of  the  purchaser. 
Upon  this  state  of  facts  two  questions  arise :  first,  whether 
the  defendant  did  convert  the  goods  at  all ;  and,  secondly, 
if  he  did,  whether  the  plaintiff,  as  assignee,  was  possessed 
of  them,  or,  in  other  words,  whether  any  property  in 
them  passed  to  him  by  the  assignment. 

As  to  the  first  question,  it  might  be  very  doubtful 
whether  a  servant  delivering  goods  by  his  master's  order, 
could  be  said  to  have  converted  those  goods,  as  against 
the  assignees  of  his  master.  Coles  v.  Wright  {c)  rather 
seems  to  shew  that  he  could  not.  But,  in  the  present 
case,  the  defendant  had  received  no  express  orders  as  to 

(a)  2B,  tjf  C,  413.       {b)  9  B.  ^  C.  45.       (c)  4  Taunt.  198. 

the 


1837. 
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against 

GftAHAM. 
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the  goods  in  qyestion,  but  took  upon  himself,  under  a  1837. 
general  authority,  to  sell  and  deliver  them  at  a  time 

Pearson 

when,  as  it  afterwards  turned  out,  his  master  had  ab-  jigainst 
sconded  and  abandoned  all  control  over  his  property. 
This  was  a  sufficient  dealing  with  them  to  constitute  a 
conversion,  unless  by  any  other  facts  the  defendant 
could  shew  that  he  was  justified  in  what  he  did ;  and 
then  such  justification  should  have  been  put  on  the 
record  by  way  of  special  plea. 

The  next  question  therefore  arises,  viz.  whether  the 
property  in  these  goods  passed  to  the  plaintiff,  as 
assignee,  under  the  assignment  of  the  commissioners. 
Now,  assuming  that  it  would  pass  by  relation  to  the  act 
of  bankruptcy,  that  is,  from  the  24th  of  Juli/,  still  it  is 
contended  that  the  sale  is  protected  and  rendered  valid 
by  the  eighty-first  section  of  stat.  6  G.  4.  c.  1 6.,  and  that 
the  plaintiff  had,  in  consequence  of  that  section,  no 
property  and  no  possession  actual  or  constructive. 

That  section  renders  valid  all  conveyances  by,  and  all 
contracts  and  other  dealings  and  transactions  by  and 
with,  any  bankrupt,  bona  fide  made  and  entered  into 
more  than  two  calendar  months  before  the  date  and 
issuing  of  the  commission  against  him,  notwithstanding 
any  prior  act  of  bankruptcy,  provided  the  person  so 
dealing  with  such  bankrupt  had  not,  at  the  time  of  such 
conveyance,  contract,  dealing,  or  transaction,  notice  of 
any  prior  act  of  bankruptcy.  In  this  case  the  trans- 
action was  more  than  two  months  before  the  commis- 
sion, and  the  defendant  had  no  notice  of  a  prior  act  of 
bankruptcy.  But  the  defendant  was  not  the  person 
dealing  with  the  bankrupt;  he  was  the  agent  or  servant 
of  the  bankrupt,  and  the  person  dealing  with  the  bank- 
rupt was  the  purchaser. 

S  O  3  In 
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1837.  In  order,  therefore,  to  render  the  transaction  valid, 

the  jury  should  have  been  satisfied  that  the  purchaser 

Pearson 

against      had  DO  Dotice  of  a  prior  act  of  bankruptcy,  as  to  which 

Graham. 

no  question  was  put,  nor,  as  it  should  seem,  any  evi- 
dence offered.  The  onus  of  showing  the  validity  of  the 
sale,  in  order  to  raise  the  question  of  property  or  no 
property  in  the  plaintiff  (assuming  that  it  could  be  so 
raised),  lay  with  the  defendant;  and,  as  he  failed  in 
shewing  the  validity,  the  general  rule  applies ;  and  the 
property  was  in  the  plaintiff  by  relation. 

A  further  question  arises  on  the  eighty-second  sec- 
tion, which  provides  that  all  payments  really  and  bona 
fide  made  to  a  bankrupt  before  the  date  and  issuing,  of 
a  commission  shall  be  deemed  valid,  notwithstanding  a 
prior  act  of  bankruptcy,  provided  the  person  so  dealing 
with  the  bankrupt  had  not,  at  the  time  of  such  payment 
to  him,  notice  of  any  prior  act  of  bankruptcy. 

Cask  V.  Young  {a)  and  Hill  v.  Farnell  (b)  are  autho- 
rities to  shew  that  a  payment  on  a  ready  money  purchase 
is  within*  this  section ;  but  still,  as  before,  the  point  for 
the  jury  is,  whether  the  person  paying  had  notice  of  an 
act  of  bankruptcy,  and  that  point  was  not  submitted  to 
the  jury.  The  former  observations,  therefore,  apply, 
and  the  rule  for  entering  a  nonsuit  must  be  discharged. 

Rule  discharged  (c). 


(a)  2B.  ^  C.  413.  {b)  9  B,  ^  C.  45. 

(c)  See  Willis  y.  The  Bank  of  England,  4  J.  8f  E.  21. 
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The  King  against  Bond. 

^INGHAM,  in  Easter  term  last,  obtained  a  rule  nisi  Notice  of  an 

for  a  mandamus  to  the  recorder  of  the  borough  a^boroug1iTa?e, 
of  Poole,  to  enter  continuances  and  hear  the  appeal  of  Q^^^^^f'^f/^ 
Francis  Turner  against  a  borough  rate  made  by  the     92.,  must 

°  °  state  directly 

mayor  and  town  council.     Turner  had  duly  served  ^^^^  P^rty 

appealing  is 

a  notice  of  appeal,  signed  by  himself,  which  was  as  aggrieved,  or 

rr.       1  1  '^      n    ^      must  shew  facts 

follows.    "  lo  the  mayor  and  town  council  ot  the  from  which  it 

borough  of  Poole"       I,  Francis  Turner,  being  a  bur-  le^ted! 

gess  of  the  borough  of  Poole,  and  called  upon  to  ficient^hat  thi" 
pay  the  rate  or  assessment  hereinafter  mentioned,  do  describes 

the  appellant  as 

hereby  give  you  and  each  and  every  of  you  notice  a  burgess  of  the 

J    ^  J         J  borough,  called 

that  I  intend  to  appeal,  and  shall  appeal,  at  the  next  upon  to  pay  the 

rate. 

general  quarter  sessions  of  the  peace  to  be  holden  in     On  appeal 
and  for  the  said  borough,  on  the  10th  of  April  next,  Jfug'h  rate,°no 
against  a  borough  rate  at  a  meeting  of  the  council  proved  excfpt 
of  the  said  borough,  held  on  Monday  and  Tuesday  the  tfonedrthTre"- 
2d  and  3d  of  January  last,  ordered  and  resolved  to  be  ^^^^^^  refused 

^  to  hear  the  ap- 

raised,  for  the  payment  of  the  expenses  to  be  incurred  P^^^'  or  to  enter 

and  respite  : 

in  carrying  into  effect  the  provisions  of  the  Municipal  This  Court  re- 

-r^       T         1  T  ^      ^  fused  a  man- 

Act."    Dated,  2SdL  March  l^Sl,  damns  to  com- 
The  appeal  came  on  before  the  recorder  at  the  April  th^ugh^t^ 

sessions  1837;  when  the  notice  was  objected  to  as  in-  ^datklhat"the 

sufficient,  and  the  recorder,  after  argument,  decided  in  ^PP^iiant  was  a 

°  '  party  aggrieved, 

favour  of  the  objection.    It  was  then  moved  that  the  and  that  the 

omission  in  tl/c 

appeal  might  be  entered  and  respited,  which  the  re-  notice  arose 

from  over sigl.t. 

corder  refused. 

The  affidavit  in  support  of  the  rule  stated  that  the 
appellant  was  "  a  person  aggrieved  by  the  rate, "  and 
that  the  omission  of  that  statement  in  the  notice  was 
occasioned  by  an  oversight,  and  not  by  any  intention 

to 
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1837.      to  delay  the  hearing  of  the  appeal.    In  Easter  term 
last  (a), 


The  Kino 
against 
Bond* 


Sir  W»  W,  Follett  and  Barstow  shewed  cause.  By 
sect.  92  of  Stat.  5  &  6  4.  c.  76.,  "  if  any  person  shall 
think  himself  aggrieved  "  by  any  borough  rate,  it  shall 
be  lawful  for  him  to  appeal  at  the  next  quarter  sessions ; 
and  the  recorder  or  justices  (as  the  case  may  be)  "  shall 
have  power  to  hear  and  determine  the  same,  and  to 
award  relief  in  the  premises,  as  in  the  case  of  an 
appeal  against  any  county  rate."  Appeals  against  county 
rates  are  regulated  by  stat.  55  G.  3.  51.  5.  14.,  which 
gives  an  appeal  if  a  churchwarden,  overseer,  or  (if  there 
be  no  churchwarden  or  overseer)  inhabitant,  think  the 
parish,  &c.,  aggrieved  by  any  rate,  either  from  the  pro- 
portions assessed  being  unequal,  or  from  the  omission 
of  any  parish,  &c.,  or  from  the  parish,  &c.,  being  rated 
at  too  much  in  the  pound,  or  any  other  at  too  little  in 
the  pound,  or  any  other  just  cause  of  complaint ;  and 
by  stat.  57  G.  3.  c,  94.  s,  2.,  which  provides,  that  "  four- 
teen clear  days'  notice  in  writing  shall  be  given  by  the 
parties  intending  to  appeal."  It  seems  that  the  appeals 
are  here  confined  to  cases  where  the  grievance  attaches 
to  the  whole  parish.  iColendge  J.  Suppose  there  be 
only  one  parish,  or  less  than  a  parish,  within  the  bo- 
tough.]  There  appears  to  be  no  provision  for  appeals 
in  such  a  case.  But,  assuming  a  right  to  appeal  against 
a  borough  rate  for  a  grievance  to  an  individual,  the 
notice  must  shew  that  the  appellant  party  is  aggrieved. 
Now,  in  this  notice,  there  is  no  statement,  either  di- 
rectly that  the  party  is  aggrieved,  or  of  facts  shewing 
a  grievance.    It  does  not  shew  whether  the  grievance 

(a)  May  5th,  1837.  Before  I/ord  Denman  C.J.,  Littledale,  Pattesouy 
and  Coleridge  J s. 

be 
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•  be  on  the  parish  or  the  individual;  nor,  if  on  the  in-  1837. 
dividual,  what  the  objection  is.    It  does  not  even  appear 

,  .  The  Kino 

that  he  is  rated ;  only  that  he  is  a  burgess  called  upon  against 

Bond 

to  pay  the  rate.  The  statute  does  not  give  a  right  of 
appeal  to  every  burgess,  but  only  to  parties  thinking 
themselves  aggrieved.  In  Rea:  v.  The  Justices  of  Essex  {a) 
it  w^as  held  that  a  party  appealing  against  an  order  for 
diverting  a  footw^ay,  under  stat.  55  G.  3.  c.  68.  s.  3.,  which 
gives  an  appeal  to  "  any  person  or  persons  injured  or 
aggrieved  by  any  such  order,"  must  state  himself,  in  his 
notice,  to  be  aggrieved,  and  that  it  is  not  enough  to  say 
that  he  is  a  rated  inhabitant  of  the  parish  in  which  the 
footway  is.  That  decision  was  confirmed  in  Rex  v.  The 
Justices  of  the  West  Riding  of  Yorkshire  {b),  which  was  a 
case  on  a  local  act  having  a  similar  clause.  In  Rex  v.  The 
Justices  of  Somersetshire  (c)  a  party  appealed  against  over- 
seers' accounts,  under  stat.  17  G.  2.  c.  38.  5.  4.,  which 
gives  the  right  of  appeal  to  any  person  who  shall  find 
himself  aggrieved  by  a  rate,  "  or  shall  have  any  material 
objection  to  such  "  (overseer's)  "  account and  it  was 
held  enough  that  the  notice  pointed  out  the  objections 
to  the  accounts,  though  the  party  did  not  state  himself 
to  be  aggrieved.  But  here  the  statute  does  not  contain 
the  larger  words,  and  the  objections  are  not  pointed 
out.  In  Rex  v.  The  Justices  of  Westmoreland  {d)  ap- 
pellants against  county  rates  stated  in  their  notice  that 
they  were  churchwardens,  overseers,  and  inhabitants 
rated  to  the  poor,  and  were  aggrieved ;  that  was  held 
sufficient,  though  the  grievance  was  afterwards  stated  in- 
correctly. And  there,  the  parties  having,  by  notice 
stating  them  to  be  aggrieved,  given  the  court  below 
possession  of  the  case,  it  was  held  that,  if  the  incorrect 

(a)  5JS.4;C.  431.  (6)  1  B,  ^  C.  678. 

(c)  1 B,  ^  C.  681.  note  (a),  {d)  10  B.  ^  C,  226. 

state- 
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1837.       statement  of  grounds  had  misled  the  other  side,  the  ap-  • 

^  peal  should  be  respited,  the  statute  not  requiring  a  state- 
against       mcnt  of  the  grounds  of  objection.    Afterwards,  in  Rex 

Bond. 

V.  Blackmotoii  [a),  it  was  held  that  a  party  appealing 
against  a  county  rate  must  either  state  positively  that 
he  is  aggrieved,  or  shew  facts  necessarily  amounting  to 
a  grievance.  In  that  case,  the  analogy  of  the  before 
mentioned  decisions  on  highway  acts  was  relied  upon. 
Next,  the  authorities  which  may  be  supposed  to  shew 
that  the  recorder  was  bound  to  respite,  relate  to  a  differ- 
ent statute,  9  G.  1.  c.  7.  s.  8.,  which  obliges  the  sessions 
to  adjourn  appeals  against  orders  of  removal,  where  the 
notice  is  insufficient.  In  this  act  there  is  no  such  clause. 
The  cases  applicable  to  the  present  are  collected  in 
Burn's  Justice,  tit.  Appeal  (b),  [_Patteson  J.  In  Rexw. 
Kimholton  [c)  we  held  that  the  sessions  had  an  inherent 
power  to  adjourn,  if  they  thought  fit.]  But  not  that 
they  were  compelled  to  do  so  :  the  effect  of  that  would 
be  vexatious  delay  on  the  part  of  the  appellants. 

Sir  J,  Campbell,  Attorney- General,  and  Bingham, 
contra.  The  Court  will  not  countenance  this  technical 
objection.  The  party,  by  giving  notice  of  appeal,  sub- 
stantially gives  notice  that  he  thinks  himself  aggrieved  : 
and  here  the  affidavit  shews  the  fact  expressly.  Besides, 
Stat.  5  &  6  W»  4.  6\  76.  s,  92.  does  not  in  terms  require 
notice  of  appeal :  the  relief  only  is  to  be  like  that  given 
in  the  case  of  appeals  against  county  rates.  Upon 
general  principles  it  may  be  admitted  that  some  notice 
should  be  given  ;  but  no  analogy  can  be  founded  on  the 

(a)  10  B.      C.  792. 

(&)  Vol.  i.  p.  128.  §IV.  (4).,    B'Oyly  ^  Williams\  ed.    Vol.  i.  ' 
p.  154.,  s.  IV.  (1),  Chitty'%  (28th)  ed. 
(c)  Ante,  p.  603. 

particular 
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particular  form  of  notice  required  by  the  highway  and 
county  rate  acts.  It  may  be  doubted  whether  the  same 
decisions  would  now  be  given  on  those  acts  if  the  cases 
were  new ;  they  seem  to  have  turned  upon  doctrines  of 
strict  pleading,  whereas  the  notice  is  only  a  process  to 
bring  the  appeal  into  Court.  No  party  who  does  not 
think  himself  aggrieved  will  expose  himself  to  the  costs 
of  an  appeal.  Besides,  a  burgess  called  upon  for  the 
rate  is  aggrieved ;  and  it  is  admitted  to  be  sufficient  if 
a  grievance  can  be  collected  from  the  notice.  In  Rex 
V.  The  Justices  of  Essex  [a)  Lord  Tenter den^s  reasoning 
is  confined  to  highway  rates :  he  says  that  every  subject 
of  the  king  is  affected  by  the  diversion  of  a  highway, 
but  that  the  statute  seems  to  confine  the  appeal  to  cases 
of  special  injury  :  but  here  burgesses  only  are  affected 
by  the  rate.  In  that  case,  and  in  Rex  v.  The  Justices  of 
the  West  Riding  {b),  the  grievance  could  not  be  collected 
from  the  notice  :  the  party  might  have  lived  twenty  miles 
from  the  path.  Even  in  the  case  of  county  rates  the 
opinions  delivered  on  this  point  were  no  more  than  obiter 
dicta  in  Rex  v.  The  Justices  of  Westmoreland  {c)  and  Rex 
v.  Blackawton  [d).  As  to  the  doubt  whether  the  statute 
gives  an  appeal  against  borough  rates  to  individuals,  it 
is  clear  that  individuals  here  are  placed  in  the  same  posi- 
tion as  that  in  which  parishes  are  with  respect  to  county 
rates.  It  is  said  that  the  cases  where  it  has  been  held 
imperative  on  the  sessions  to  adjourn  are  only  on  stat. 
9  G  1.  f.  7.  s,  8.  But  in  Rex  v.  The  Justices  of  Wilt^ 
shire  {e)  the  sessions  were  compelled  by  mandamus  to 
hear  an  appeal  against  a  poor  rate  which  had  been  en- 

(a)  5B.  4;  C.  431.  (6)  7  JS.      C.  678. 

(c)  10  B.  4;  C.  226.  {d)  \0  B.     C.  792. 

{e)  SB.^  C.  380. 

tered 
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tered  and  adjourned,  as  a  matter  of  course,  under  the 
general  power  of  the  sessions.  [Coleridge  J.  That  was 
on  Stat.  17  G.  2.  c,  38.  s.  4.,  which  directs  an  adjourn- 
ment where  reasonable  notice  has  not  been  given,  and 
was  held  to  leave  a  discretion  in  other  cases.  And  the 
question  arose  at  the  sessions  to  which  the  appeal  had 
been  adjourned.]  Rex  v.  The  Justices  of  Westmore- 
land (a)  was  on  stat.  55  G.  3.  c.  51.;  and  it  was  held 
that  the  sessions  were  bound  to  adjourn,  though  the 
notice  was  clearly  confined  to  objections  which  were  un- 
tenable.   That  was  tantamount  to  a  bad  notice. 

Cur.  adv.  vult. 

Lord  DenmanC.  J.  in  this  term  [JuneQih)  delivered 
the  judgment  of  the  Court.  We  have  had  much  doubt 
on  this  case,  and  for  some  time  found  it  difficult  to  come 
to  the  same  opinion.  We  have,  however,  at  last  agreed 
in  the  view  which  we  take  ;  and  we  think  that  the  words 
in  Stat.  5  &  6  W,^,  c.  76.  s.  92.,  referring  to  the  county 
rate,  bring  this  case  within  the  reasoning  of  Lord  Ten- 
terden  and  Bayley  J.  in  the  cases  which  were  cited. 
We  are  therefore  bound  to  hold  that,  as  the  notice 
neither  states  that  the  party  was  aggrieved,  nor  shews 
any  grievance  on  th^  face  of  it,  it  does  not  do  enough 
to  give  the  court  below  possession  of  the  cause.  And, 
though  I  for  one  have  felt  great  reluctance  in  coming 
to  this  conclusion,  I  may  add  that  it  will  be  very  easy, 
when  the  rule  is  once  understood  to  be  established,  to 
comply  with  it. 

Rule  discharged,  without  costs  ifi). 

(a)  10  B.  i'  C.  226. 

(6)  See  Rex  v.  The  Justices  of  the  West  Riding  (In  the  Matter  of 
Bower),  4B.  8;  Ad.  685. 
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BowEN  against  Jenkin. 

CASE.    The  declaration  charged  that  the  plaintiff,  Casebycom- 
*='  moner  for  dis- 

before  &c.,  was  lawfully  possessed  of  certain  land,  turbing  his 

common  by 

situate  &c.,  and  by  reason  thereof  of  right  ought  to  putting  on 

cattle.  Plea, 

have  had,  and  still  &c.,  common  of  pasture  lor  sheep  a  right  of  com. 
and  all  commonable  cattle  levant  and  couchant  in  and  J^nant^for^ 
upon  his  said  land,  in  a  certain  place,  waste,  or  com-  and^couchant ; 
mon,  called  &c.,  situate  &c.,  every  year  and  at  all  Jj^^^Vg^^g^^f/J;^^ 
times  of  the  year,  as  to  his  said  land  belonging  and  ^tion  men- 

o    o  tioned  were 

appertaining :  yet  defendant,  well  knowing  &c.,  here-  defendant's 

own  common- 

tofore,  and  whilst  plaintiff  was  so  possessed  &c.,  and  able  cattle 

entitled  to  such  common  of  pasture  as  aforesaid,  to  wit  couchant,  and 

on  &c.,  and  on  divers  other  days  and  times  between  ^hem^ontouse 

that  day  and  the  day  of  the  commencement  of  this  suit,  JJ^hichTs^he' 

wrongfully  and  unjustly,  on  each  of  the  said  days,  put  p^™^^j^^* 

and  caused  to  be  put  divers,  to  wit  five  horses,  five  "  all  the  said 

cattle  in  the 

COWS,  and  fifty  sheep,  in  and  upon  the  said  place,  said  declaration 
&c.,  and  kept  and  detained  the  same  there  respectively  were'ifot  de- 
for  a  long  time,  to  wit  from  the  putting  the  same  there  commonable" 
respectively  as  aforesaid  hitherto:  whereby  the  said  ^atjle levant 

J  '  and  couchant, 

plaintiff,  on  those  several  days  and  times  and  during  all  in  manner  &c. 

'        ^  ^         Conclusion  to 

the  time  aforesaid,  was  and  is  greatly  injured  and  dis-  the  country. 

.       .  Held,  that 

turbed  in  the  use  and  enjoyment  of  his  said  common  of  defendant 

^  111  1  .1      maintained  his 

pasture  there,  and  could  not  nor  can  have  or  enjoy  the  issue  by  shew- 

1  1  ^        n  •  1  1      ing  that,  on  the 

same  m  so  large,  ample,  or  beneficial  a  manner  as  he  occasion  of 
otherwise,  during  all  the  time  aforesaid,  might  and  aJsTmbanS^ 
would  and  ought  to  have  done. 

°  cattle  put  on 

were  levant 

and  couchant ;  and  that,  on  these  pleadings,  plaintiff  could  not  insist  on  a  surcharge. 
The  word  "  all  "  was  interpreted  to  mean  that  the  levancy  and  couchancy  was  untruly 
alleged  as  to  all  the  cattle  j  not  that  it  was  truly  alleged  of  some,  and  falsely  of  others. 

Vol.  VL  3  P  Pleas* 
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1837.  Pleas.  1.  A  traverse  of  the  right  of  common  of  pas- 
r  ture.    Issue  thereon. 

UOWEN 

against  2.  That,  before  and  at  the  said  several  times  when 

&C.5  defendant  was,  and  still  is,  possessed  of  and  in 
certain  land  with  the  appurtenances,  situate  &c. ;  and 
that  the  occupiers  of  the  said  land  with  the  appur- 
tenances now  have,  and  for  and  during  the  period 
of  sixty  years  and  upwards  next  before  the  commence- 
ment of  this  suit  had,  and  without  interruption  have 
used,  and  been  used  and  accustomed  to  have  and 
use,  without  interruption,  and  of  right  &c.,  and  the 
defendant,  as  occupier  of  the  said  land,  of  right  ought 
to  have  and  use,  common  of  pasture  in,  upon,  and 
throughout  the  said  place  called  &c.,  for  all  his  and 
their  cattle  levant  and  couchant  in  and  upon  the  said 
land  with  the  appurtenances,  every  year,  and  at  all 
times  of  the  year,  as  to  the  said  land  with  the  appur- 
tenances belonging  and  appertaining:  and  defendant, 
being  so  possessed,  and  being  so  entitled  to  the  said 
right  of  common,  afterwards,  and  at  the  said  several 
times  when  &c.,  in  the  said  declaration  mentioned,  put 
and  caused  to  be  put  the  said  cattle  in  the  declaration 
mentioned,  being  the  defendant's  own  commonable 
cattle  levant  and  couchant  in  and  upon  the  said  land 
with  the  appurtenances  of  the  defendant,  to  use  the 
said  common  of  pasture  of  the  defendant  there,  and 
kept  and  detained  the  same  there  for  the  said  space  of 
time  in  the  declaration  mentioned,  for  the  purpose 
aforesaid,  as  he  lawfully  &c.,  which  is  the  same  putting, 
&c.,  as  in  the  declaration  mentioned,  and  whereof  the 
plaintiff  hath  above  complained,  &c.  Verification. 

Replication.  That  all  the  said  cattle  in  the  said  de- 
claration mentioned,  at  the  said  several  times  when  &c., 
were  not  the  defendant's  own  commonable  cattle,  levant 

and 
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and  couchant  in  and  upon  the  said  land  with  the  ap- 
purtenances of  the  defendant,  in  manner  &c.  Con- 
clusion to  the  country.    Issue  thereon. 

On  the  trial  before  Patteson  J.,  at  the  Glamorganshire 
Summer  assizes,  1835,'  the  plaintiff's  counsel  opened 
that  the  defendant  had  eight  acres  of  land,  in  respect  of 
which  he  had  a  right  to  turn  on  some  sheep  and  cattle, 
proportioned  to  the  quantity  which  his  land  could 
maintain ;  but  that  he  had  turned  on  a  quantity  of  sheep 
and  cattle  which  was  unreasonable  and  disproportioned 
to  the  size  of  his  land.  The  learned  Judge,  being  of 
opinion  that,  as  the  record  was  framed,  this  could  not 
be  shewn,  directed  a  verdict  for  the  defendant.  In 
Michaelmas  term,  1835,  Evans  obtained  a  rule  nisi  for 
a  new  trial.    In  Easter  term  last  (a), 

E,  V,  Williams  shewed  cause.  The  direction  was 
right,  no  question  of  surcharge  being  raised  on  this 
record.  The  plaintiff  should  have  new  assigned.  In 
note  (2)  to  Mellor  v.  Spateman  (h)  it  is  said,  "  Indeed  if 
the  lord  should  bring  an  action  of  trespass  clausum  fregit^ 
instead  of  distraining,  and  the  defendant  should  pre- 
scribe for  common  for  his  cattle  levant  and  couchant^  and 
aver  that  he  put  the  cattle  mentioned  in  the  declaration, 
being  his  commonable  cattle  levant  and  couchant  on  his 
land  into  the  common^  in  case  some  of  the  cattle  were 
not  levant  and  couchant^  it  should  seem,  the  plaintiff 
should  new  assign  the  trespass,  by  stating  that  he 
brought  his  action  for  depasturing  the  common  with 
other  cattle,  and  not  traverse  the  levancy  and  couchancy. 

(a)  May  1,  1837,  before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js. 

{b)  1  Wms,  Saund.  346  e. 

3  P  2  For 


1837. 

BOWEN 

against 


9U 


CASES  IN  TRINITY  TERM 


1837. 

BOWEN 

against 
Jenkin. 


For  in  trespass  it  is  sufficient  for  the  defendant  to  shew 
any  thing  which  excuses  the  trespass,  and  the  number 
mentioned  in  the  declaration  is  not  material.  Willes's 
Rep,  638.  Ellis  v.  Bowles  J'  It  is  true  that  Ellis  v. 
Howies  (a)  turned  on  other  points ;  but  the  dictum  in 
the  note  does  not  rest  on  this  authority ;  for,  in  Serjt. 
Williams^s  first  edition,  which  was  published  a  few 
months  before  the  report  of  Ellis  v.  Howies  (a),  the 
dictum  appears,  though  the  case  is  not  mentioned.  The 
case  was  merely  noted  down  that  it  might  be  properly 
incorporated  afterwards,  which  the  editor  never  found 
time  to  do,  as  appears  by  another  case  from  Willes, 
Bennett  v.  Beeve  (5),  not  having  been-  incorporated  with 
note  (4?)  to  Ea7'l  of  Manchester  v.  Vale  (c).  The  dictum 
therefore  has  the  authority  of  Mr.  Serjt.  Williams,  who 
had  discussed  the  law  of  new  assignments  minutely  in 
note  (6)  to  Greene  v.  Jones  (d),  and  in  note  (3)  to  Mellor 
V.  Walker  [e).  Independently  of  this  authority,  the 
doctrine  is  correct;  and  it  is  true  of  actions  on  the 
case,  as  well  as  actions  of  trespass.  The  gist  is  the 
disturbance.  In  this  the  action  differs  from  trover  or 
replevin,  where  the  cattle  taken  form  the  gist  of  the 
action,  and  the  omission  to  describe  is  fatal  in  arrest  of 
judgment.  Here  the  mode  of  disturbance  is  imma- 
terial ;  and  before  the  new  rules  it  was  usual  to  insert  a 
general  count  for  disturbance,  without  stating  the  mode. 
The  plea  prima  facie  answers  the  whole  complaint. 
"  Where  the  plea  covers  the  whole  trespass,"  "  but 
mistakes  it,  that  is,  does  not  hit,  if  I  may  so  say,  either 
wilfully  or  ignorantly,  the  whole  or  some  part  of  the 


(a)  Willes,  638. 

(c)  1  TFms.  Saund,  28  b. 

(e)  2  Wms.  Saund.  5. 


{h)  Willes,  227. 

(rf)  1  Wms.  Saund.  299. 


trespass 


Jenkin. 
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trespass  which  the  plaintiff  intended  in  his  declaration,  1837. 
the  plaintiff  must  new  assign  to  explain     note  (6)  to 
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Greene  v.  Jones  {a).  The  common  bar  is  an  instance  :  against 
and  (though  it  is  anomalous  in  not  directly  denying 
the  plaintiff's  possession),  if  truly  pleaded  of  any  land 
answering  to  the  description  in  the  declaration,  it  always 
drove  the  plaintiff  to  a  new  assignment ;  for  the  defend- 
ant is  entitled  to  know  that  the  complaint  does  not  relate 
to  his  own  land.  The  same  note  adds,  "  So  where  in 
trespass  a  grant  of  a  way,  common,  &c.  is  pleaded,  if  the 
defendant  has  used  the  way,  &c.  in  a  different  manner 
from  what  he  is  entitled  to  do  under  the  grant,  the  plain- 
tiff must  new  assign  "  {h).  In  Monprivatt  v.  Smith  [c)  the 
declaration  was  for  trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  staying  there  three  weeks ;  and  it 
was  held  that  a  justification,  expressly  pleaded  only  to 
the  breaking  and  entering,  and  staying  "  twenty-four 
hours,  part  of  the  said  time  in  the  said  declaration 
mentioned,"  covered  the  whole  declaration.  That  case 
goes  further  than  is  necessary  for  the  defendant  here.  In 
Barnes  v.  Hunt  (d)  the  declaration  had  two  counts  re- 
lating respectively  to  two  closes,  each  count  for  several 
trespasses  on  divers  days  and  times :  the  plea  averred 
identity  of  the  closes,  and  justified  under  a  licence :  and, 
on  a  replication  de  injuria,  it  was  held  that  the  defend- 
ant must  shew  a  licence  coextensive  with  all  the  tres- 
passes proved.  But,  in  the  present  case,  it  is  admitted 
on  the  record  that  the  plea  answers  the  complaint  as  to 
some  of  the  cattle  which  are  the  subject  of  the  only  dis- 
turbance :  it  is  as  if,  in  Barnes  v.  Hunt  (d),  the  licence 

(a)  1  Wms.  Saund.  299  h. 

(&)  P.  300  c. ;  citing  Senhouse  v.  Christian,  1  T,  R.  560. 
(c)  2Campb.  174.  (d)  11  :^ast,45l. 

3  P  3  hsi,d 
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1837.      had  covered  all  the  trespasses,  but  the  plaintiff  had  re- 
lied  on  an  abuse;  in  which  case  he  must  have  new 
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against  assigned.  This  appears  from  Lambert  v.  Hodgson  («), 
where  the  plea,  on  the  face  of  it,  justified  the  detention 
complained  of  in  the  declaration ;  and  it  was  held  that,  on 
a  replication  de  injuria,  an  abuse  committed  during  the 
same  continued  detention  could  not  be  shewn.  Assum- 
ing, therefore,  the  general  rule  to  be  as  laid  down  in  the 
notes  to  Saunders^  is  there  any  peculiarity  taking  the 
present  case  out  of  the  rule  ?  It  is  true  that  the  cases 
referred  to  have  arisen  on  replications  de  injuria.  Here, 
however,  omitting  for  the  present  the  consideration  of 
the  effect  of  the  word  "  all,"  the  traverse  is  less  ge- 
neral than  that  in  the  replication  de  injuria,  which  puts 
in  issue  every  material  allegation ;  and  the  rule  applies 
here  a  fortiori.  The  replication  admits  the  quae  est 
eadem.  If  its  meaning  be  that  the  plaintiff  does  not 
complain  of  that  which  is  justified,  it  should  have  com- 
plained of  something  not  justified:  that  is,  it  should 
have  new  assigned.  Then,  as  to  the  word  "  all," 
that  is  no  more  than  is  understood  in  every  replication. 
But,  supposing  it  to  have  a  peculiar  effect  here,  it  means, 
either  that  the  allegation  of  levancy  and  couchancy  is 
false  of  all  the  cattle  mentioned  in  the  declaration,  or 
that  it  is  true  of  some,  but  not  of  all.  On  the  first 
interpretation,  the  verdict  is  right,  for  the  issue  is  not 
supported  in  fact.  An  allegation  of  levancy  and  couch- 
ancy does  not  require  the  same  proof  in  all  cases.  In  a 
question  of  distress  for  rent,  it  must  be  proved  that  the 
cattle  have  spent  a  night  on  the  premises  where  they  are 
taken.  In  a  question  of  common,  it  must  be  proved  that 
the  cattle  are  not  only  proportioned  to  the  land  in  respect 


(a) 


of 
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of  which  the  common  is  claimed,  but  also  such  as  be- 
long to  the  owner  of  the  land,  and  have  been  actually  on 
the  land  (a) :  therefore,  if  defendant  in  replevin  avow  for 
damage  feasant,  and  the  plaintiff  plead  a  seisin  of  land, 
and  common  for  beasts  levant  and  couchant  there,  the 
defendant  may  traverse  that  they  were  the  proper  cattle 
of  the  plaintiff  levant  and  couchant  on  those  his  lands ; 
Manneton  v.  Trevilian  (b).  The  traverse  in  this  case, 
on  the  first  interpretation  of  the  word  "  all,"  puts  in  issue 
that  which  the  plaintiff's  case  admits.  On  the  second 
interpretation,  the  replication  is  contradictory ;  and  this 
shews  the  propriety  of  the  rule  as  to  new  assigning. 
For  the  replication  professes  to  maintain  the  declaration, 
yet  admits  that  as  to  a  part  it  is  answered,  inasmuch  as 
it  admits  the  quae  est  eadem.  There  should  have  been  a 
formal  abandonment  of  the  complaint  which  is  answered. 
It  is  true  that  in  some  instances  a  replication  has  the 
effect  of  a  new  assignment,  without  being  in  the  usual 
form  of  one ;  but  then  it  must  contain  an  abandonment 
of  the  complaint,  so  far  as  it  is  answered  by  the  plea. 
An  abuse  may  be  replied  where  that  which  was  at  some 
stage  legal  has  become  illegal  ab  initio  by  a  subsequent 
act.  Here  that  is  not  alleged.  Ellis  v.  Bowles-  (c)  may 
be  considered  applicable  to  this  point;  for  the  rejoinder 
of  surcharge  was  held  to  be  a  departure,  not  an  alle- 
gation shewing  a  trespass  ab  initio.  [Lord  Denmmi  C.  J. 
referred  to  Sloper  v.  Alen  {d),']  That  case  falls  within 
the  distinction  originally  pointed  out:  the  action  was 
replevin,  where  the  gist  of  the  complaint  is  the  taking ; 

(a)  See  note  (4)  to  Earl  of  Manchester  v.  Vale,  1  Wms,  Saund.  28  b; 
and  note  (2)  to  Mellor  v.  Spateman,  1  TFms.  Saund.  346  c. 

(6)  2  Show.  328.  (c)  JFilles,  638. 

(d)  Brownl.  ^  Gold,  171.  2  Rol,  Abr.  706.  pi.  41.  21  Vin,  Abr.  422. 
Trial  (C.  g),  pi.  41. 
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and  the  avowant  must  shew  his  right  to  take  all  the 
cattle.  Lastly,  there  is  in  this  respect  no  distinction 
between  case  by  a  commoner  and  trespass  by  the  lord 
of  the  soil.  The  principle  is  the  same  in  each  instance ; 
and,  in  the  new  rules,  no  distinction  will  be  found 
between  case  by  a  reversioner  and  trespass  by  a  party 
in  possession. 

Evans  and  NichoU,  contra.  It  is  conceded,  on  the 
other  side,  that  Ellis  y.  Howies  {a)  does  not  support 
the  dictum  in  note  (2)  to  Mellor  v.  Spateman{h)\  and 
the  dictum  is  stated  doubtfully.  The  complaint  here 
substantially  is  that  the  defendant  has  put  on  more 
cattle  than  he  has  a  right  to  put  on;  and  that  suffi- 
ciently appears  on  the  record.  In  Atkinson  v.  Teas- 
dale  {c)  it  was  held  that,  upon  a  declaration  for  disturb- 
ance of  common,  the  plaintiff  might  shew  that  the 
defendant  had  surcharged.  On  this  plea,  the  levancy 
and  couchancy  was  material  as  to  all  the  cattle :  as  the 
case  now  stands,  it  must  be  assumed  that  the  levancy 
and  couchancy  was  true  as  to  a  part  only.  Therefore 
the  defendant,  in  order  to  be  consistent  with  the  fact, 
should  have  confined  his  plea  to  a  part,  as  in  Mellor  v. 
Spateman  (d).  As  it  is,  the  plea  alleges  that  which  is 
not  true,  and  is  properly  traversed.  On  action  upon  a 
bond  conditioned  to  perform  covenants,  one  of  which  is 
not  to  cut  down  trees  so  as  to  commit  waste,  if  the 
plaintiff  assign  a  breach  by  cutting  down  twenty  oaks, 
and  defendant  deny  that  he  cut  down  the  said  twenty 
oaks,  the  plaintiff  shall  have  judgment  if  he  prove  the 
cutting  down  of  ten ;  2  RoL  Abr.  706.  pi.  39,  40.  Barnes 
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(a)  Wiiles,  638. 
(c)  2  W.  Bl,  817. 


(6)  1  Wms.  Saund.  346  e. 
(rf)  1  Saund.  339. 

V.  Hunt 
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V.  Hunt  [a)  shews  that  the  plea  undertakes  to  prove  the  1837. 
justification  as  to  all  that  can  be  shewn  under  the  de- 
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claration  ;  and  the  decision  there  was  acted  upon  in  against 

Haywrd  v.  Gra?it  {b),    \_Littledale  J.  I  consider  Barnes 

V.  Hunt  (a)  an  authority  merely  for  cases  of  leave  and 

licence.    A  plea  of  leave  and  licence  requires  a  proof 

coextensive  with  the  trespass.]    By  R,  HiL  4?  W,  4., 

Pleadings  in  jparticular  Actions^  V.  In  Trespass^  6.  (c), 

"  in  all  actions  in  which  such  right  of  way  or  common 

as  aforesaid,  or  other  similar  right  is  so  pleaded,  that 

the  allegations  as  to  the  extent  of  the  right  are  capable 

of  being  construed  distributively,  they  shall  be  taken 

distributively."    \JLittledale  J.  That  rule  was  intended 

to  give  a  plea  the  effect  which  previously  was  obtained 

by  several  pleas.]    The  verdict  on  this  plea  should  be 

confined  to  such  cattle  as  are  proved  to  be  levant  and 

couchant;  and  the  rule  preceding  (rule  5)  is  analogous  in 

its  effect.    Instances  of  a  divisible  justification  may  be 

found  in  Knight  v.  Woore  {d\  and  (before  the  new  rules) 

in  Tapley  v.  Wain'wright  {e),     [^Coleridge  J.    In  those 

cases  the  right  was  not  proved  as  to  all  the  matters 

claimed.]    Phytliian  v.  White  [g]  is  another  instance  of 

an  issue  being  taken  distributively.    Sloper  v.  Alen  (h)  is 

in  favour  of  the  plaintiff.    [  Williams  J.   Mr.  Serjeant 

Williams  cites  it  immediately  before  the  dictum  in  note (2) 

to  Mellor  v,  Spateman  (i),  and  clearly  did  not  consider 

the  two  inconsistent.]   This  is  not  trespass,  but  case  by 

(a)  11  East,  451.  {h)  1  C.  ^  P.  448. 

(c)  5B.4;  Ad,  x.  (d)  3  New  Ca.  3. 

Xe)  3B.4;  Ad.  395. 

(g)  1  M.  ^  IF,  216.    S,  C.  Tyrwh.  ^  Gr,  515. 

{h)  Brownl.  ^  Gold.  171.   2ItoU  Abr.  706.  pi.  41.    21  Vin.  Abr.  422. 
Trial  {C,g),  pi.  41. 

(i)  1  Wms.  Saund,  346  e. 

a  com- 
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1837.      a  commoner  for  disturbance.    The  ruling  in  Sloper  v. 

'      Alen(a)  seems  applicable  rather  than  the  dictum.  In 
BowEN  V  / 

against  trespass,  the  plea  of  common  negatives  the  trespass 
prima  facie ;  but  the  gist  of  the  disturbance  of  com- 
mon is  the  excess.  Further,  the  parties  are  bound  by 
the  form  of  the  traverse  in  the  replication;  if  it  be 
too  large,  the  parties  take  the  risk  by  tendering  and 
accepting  the  issue.  If  the  traverse  make  that  material 
which  was  immaterial  by  the  plea,  the  defendant  should 
demur,  as  in  Goram  v.  Sweeting  (5),  and  Colborne  v. 
StocJcdale  {c).  By  B,  HiL  4  W,  4.,  Pleadings  in  particular 
Actions,  Case,  IV.  1.  {d\  the  plea  in  case  must  take 
issue  on  some  particular  fact  alleged  in  the  declaration ; 
the  replication  treats  the  plea  as  a  traverse  with  respect 
to  all  the  cattle,  and  the  defendant,  by  joining,  admits  it 
to  be  so.  Again,  the  replication  in  effect  is  tantamount  to 
a  new  assignment ;  it  shews  a  complaint,  which  the  plea 
does  not  justify.  It  is  not  necessary  to  abandon  the 
complaint  formally  as  to  the  part  justified. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.,  in  this  term  (May  31st),  de- 
livered the  judgment  of  the  Court. 

This  was  an  action  on  the  case  for  disturbing  the 
plaintiff's  right  of  common  by  turning  on  cattle  on 
divers  days  and  times.  The  defendant  pleaded  a  right 
of  common  in  himself,  and  justified  turning  on  the  cattle 
mentioned  in  the  declaration,  being  his  own  common- 
able cattle  levant  and  couchant  on  his  land,  which  are 
the  same  supposed  trespasses  in  the  declaration  men- 

(a)  Brownl.  ^  Gold.  171.   2Rol.  Abr,  706.  pi.  41.  21  Vin.  Abr.  422. 
Trial  (C.  g)  ,  pi.  41. 
(6)  2  Saund,  200.  (c)  1  Stn  493.  {d)  3  B,  4;  Ad.  ix. 

tioned. 
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tioned.  The  plaintiff  replied  that  all  the  cattle  men-  1837. 
tioned  in  the  declaration  were  not  the  defendant's  cattle 
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levant  and  couchant,  modo  et  form^.  against 

Upon  the  plaintiff's  opening,  it  was  admitted  by  his 
counsel  that,  on  all  the  days  and  times,  some  of  the 
cattle  turned  on  were  levant  and  couchant,  and  that  the 
action  was  for  surcharging.  The  learned  Judge  thought 
that  the  surcharging  ought  to  have  been  newly  assigned, 
and  refused  to  receive  any  evidence  respecting  it,  di- 
recting the  jury,  upon  the  admitted  facts,  to  find  a 
verdict  for  the  defendant. 

We  are  of  opinion  that  he  was  right  in  so  doing,  and 
that  this  rule  for  a  new  trial  must  be  discharged. 

The  case  of  Ellis  v.  Bowles  (a)  was  cited  and  relied 
on  at  the  trial,  but  appears  not  to  be  in  point.  It  is 
quoted  in  a  note  of  Mr.  Serjt.  Williams  to  Mellor  v. 
Spateman  {b\  as  if  it  were  an  authority  for  a  position 
there  laid  down,  viz.  [His  Lordship  here  read  the 
passage  cited,  ante,  pp.  913,  914,  beginning  with,  "In- 
deed if  the  lord  should  bring  an  action,"  and  ending 
with  "  not  material."]  But  the  passage  stood  in  the 
first  edition  without  any  authority  cited  to  support  it,  as 
an  observation  of  the  editor  himself;  and  the  case  was 
added  in  a  subsequent  edition,  as  bearing  upon,  though 
not  expressly  involving,  the  point.  If  the  position  be 
good  law,  it  applies  equally  to  a  plea  in  an  action  on 
the  case  by  a  commoner,  in  which,  though  for  some 
time  before  the  new  rules  such  defence  would  have 
been  given  in  evidence  under  the  plea  of  Not  Guilty, 
yet  formerly  it  used  to  be  pleaded  specially.  (See  the 
former  part  of  the  note.) 


(a)  Willes,  638. 


{b)  1  Wins,  Saund.  346  e.  note  (2). 

Now, 
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1837.  Now,  the  precise  number  mentioned  in  the  cleclar- 

ation  being  immaterial,  the  defendant  was  at  liberty  to 
against       apply  his  justification  of  right  of  common  to  any  number 

Jenkin. 

of  cattle  that  he  pleased,  and  to  aver  that  those  cattle 
were  levant  and  couchant,  and  that  the  supposed  griev- 
ances with  them  were  the  grievances  alleged  in  the 
declaration.  The  plaintiff,  by  his  replication,  admits 
the  right  of  common  set  up  by  the  defendant,  and  that 
the  cattle  in  the  plea  are  the  same  as  those  in  the  de- 
claration, but  traverses  that  all  the  cattle  in  the  declar- 
ation were  levant  and  couchant. 

This  does  not  make  the  precise  number  material ;  and, 
as  it  was  conceded  that  on  every  occasion  some  of  the 
cattle  were  levant  and  couchant,  the  defendant  is  en- 
titled to  apply  his  plea  to  them,  both  by  way  of  alle- 
gation and  of  proof  at  the  trial,  since  he  has  asserted 
by  his  plea  that  those  are  the  cattle  mentioned  in  the 
declaration,  and  that  assertion  has  not  been  denied.  If 
the  plaintiff  had  stated  in  his  declaration  (as  he  might 
have  done,  though  he  was  not  bound  to  do)  that  the 
defendant,  being  a  commoner,  had  put  on  cattle  which 
were  not  levant  and  couchant,  and  the  defendant  had 
asserted  in  his  plea  that  they  were  levant  and  couchant, 
doubtless  he  must  fail,  unless  he  could  prove,  by  his  evi- 
dence, that  all  the  cattle  which  the  plaintiff  proved  to 
have  been  put  on  the  common  by  him  were  levant  and 
couchant.  This  also  shews  that  the  case  of  Barnes  v. 
Hu?it  (a)  does  not  apply ;  for  there  the  licence  pleaded 
was  wholly  inapplicable  to  all  the  trespasses  proved  on 
one  particular  day. 

Such  would  have  been  the  state  of  things,  if  the  re- 


(a)  lli:ast,45l. 


plication 
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plication  had  merely  traversed  that  "  the  cattle  in  the 
plea  mentioned,"  or  "  the  said  cattle,"  were  levant  and 
couchant ;  but  the  language  of  it  is,  that  all  the  cattle  in 
the  declaration  mentioned  were  not  the  defendant's  own 
commonable  cattle  levant  and  couchant  on  his  land. 

On  this  replication,  a  question  arises  whether  the 
word  "  all "  alters  the  meaning  of  the  issue  tendered. 
The  replication  either  means  that  none  of  the  cattle 
mentioned  in  the  declaration  were  levant  and  couchant, 
or  it  means  that  some  were  and  some  were  not.  Now, 
if  it  means  the  former,  it  is  properly  taken  as  an  issue 
concluding  to  the  country,  for  such  is  unquestionably 
the  meaning  of  the  plea ;  and  the  issue  can  only  be 
properly  taken  by  pursuing  the  meaning  of  the  plea. 
Again,  this  would  cause  no  inconsistency  in  the  plain- 
tiff's pleadings,  because  he  would  only  then  be  averring 
that  defendant  had  no  cattle  levant  and  couchant,  which 
is  the  apparent  meaning  of  the  declaration :  but  then, 
by  the  opening,  the  plaintiff  was  out  of  court  upon  the 
facts.    But,  if  the  replication  have  the  latter  meaning, 
then  it  is  faulty  in  two  respects :  first,  that  it  traverses 
the  plea  in  a  sense  manifestly  not  intended  by  the  plea; 
and,  secondly,  that  it  asserts  that  some  of  the  cattle  in 
the  declaration  mentioned  were  levant  and  couchant  on 
the  defendant's  premises,  who  had  a  right  of  common, 
and  so  shews  that  the  action  is  brought  in  respect  of 
catde  for  which  it  will  not  lie,  and  that  the  defendant 
is  entitled  to  a  verdict  pro  tanto ;  and  yet  not  shewing 
for  how  much.    This  is  absurd ;  and,  therefore,  the 
plaintiff  is  driven  to  say  that  the  word  "  all "  is  equiva- 
lent to  a  new  assignment,  and  amounts  to  the  same  thing 
as  if  the  rephcation  had  averred  expressly  that  the  ac- 
tion was  brought,  not  in  respect  of  the  cattle  levant  and 

couchant, 
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couchant,  but  in  respect  of  others  that  were  not  levant 
and  couchant.  We  think  that  the  word  "  all,"  being  in 
this  replication  quite  ambiguous,  must  be  taken  most 
strongly  against  the  party  pleading ;  and  that  it  must 
be  taken  that  the  traverse  concluding  to  the  country  takes 
issue  only  on  the  allegations  of  the  plea  according  to 
the  meaning  of  that  plea. 

Consequently,  it  does  not  amount  to  a  new  assign- 
ment, but  is  only  a  denial  that  any  cattle  of  the  defend- 
ant were  levant  and  couchant ;  and  the  learned  Judge 
was  right  in  telling  the  jury  that,  as  it  was  admitted  that 
in  all  the  instances  some  of  the  cattle  were  levant  and 
couchant,  the  verdict  must  be  for  the  defendant:  and 
the  present  rule  must  be  discharged. 

Rule  discharged. 


*The  Earl  of  Egremont  against  Saul, 


JJEBT  for  tolls,  payable  to  the  plaintiff  as  owner  and 
proprietor  of  Wigton  fair,  in  Cumberland^  in 
respect  of  defendant  having  bought  divers  live  cattle, 
to  wit  ten  bullocks,  &c.,  exposed  to  sale  in  the  fair. 
Plea,  Nunquam  indebitatus.    Issue  thereon. 

On  the  trial  before  Lord  Ahinper  C.  B.,  at  the  Car^ 


The  grant  of  a 
a  fair  "  cum 
omnibus  liber- 
tatibus  et  liberis 
consuetudini- 
hus  ad  huj  US- 
modi  feriam 
pertinentibus  " 
does  not  give  a 
right  to  take^ 
tolls. 

In  an  action  Hgi^  Summer  assizes,  1835,  the  plaintiff  proved  the  sale 

for  tolls  at  a  ^  5  ?  F 

fair,  plaintiff     pf  the  Cattle  in  the  fair,  and  that,  in  fact,  a  payment  of 

gave  evidence 
of  immemorial 

usage.  Defendant,  in  answer,  produced  a  grant  of  the  fair  by  Henry  3.  with  the  above 
words.  The  Judge  told  the  jury  that  **  consuetudines"  generally  meant  tolls,  but  that, 
if  the  context  raised  a  doubt,  the  expression  might  be  interpreted  by  usage.  It  was  also  a 
question  at  the  trial  whether  the  charter  was  the  original  grant,  or  only  a  confirmation,  of 
which  some  probability  appeared.  A  verdict  being  given  for  the  plaintiff,  this  Court 
granted  a  new  trial,  on  the  ground  that  the  jury,  if  they  believed  the  charter  to  be  the 
original  grant,  would  have  been  misled  as  to  its  effect  by  the  above  direction. 

\d. 
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Id,  for  every  beast  sold  in  the  fair  had  been  immemo-  1837. 
rially  made  to  the  owner  of  the  fair  (which  owner  the  ^,"^77 

^  ^  The  Earl  of 

plaintiff  was  shewn  to  be),  with  some  recent  instances  of  Egremont 

against 

resistance  to  the  claim.  In  answer,  the  defendant's  Saul. 
counsel  contended  that  the  exaction  of  tolls  was  an 
usurpation,  and  that  the  original  grant  of  the  fair  con- 
tained no  grant  of  tolls ;  and  he  put  in  a  charter  of  3d 
FebmarT/,  46  iiZ".  3.,  whereby  the  King  granted  and  con- 
firmed (a)  to  Walter  de  Wigton  a  weekly  market  and  an 
annual  fair,  "  cum  omnibus  libertatibus  et  liberis  consue- 
tudinibus  ad  hujusmodi  mercatum  et  feriam  pertinen- 
tibus,'*  unless  the  same  should  be  a  nuisance  to  markets 
and  fairs  in  the  vicinage.  The  proceedings  in  a  quo 
warranto  were  also  put  in  by  the  defendant,  for  the  pur- 
pose of  shewing  that  the  fair  had  originated  in  this 
grant.  The  quo  warranto  was  of  ^O  Edw.  1.,  and  was 
against  John  de  Wygeton,  to  answer  by  what  warrant 
he  claimed  to  have  a  market  and  fair,  and  a  gallows 
(furcas)  and  infangthef.  John  de  Wygeton  made  claim 
to  the  market  and  fair  through  the  charter,  which  he 
set  out,  and  the  gallows  and  infangthef  as  used  by  him- 
self and  his  ancestors  from  time  immemorial.  The  jury 
found  that  Johii  de  Wygeton  and  his  ancestors  had  used 
the  liberties  aforesaid  as  claimed  from  time  imme- 
morial ;  and  the  judgment  was  that  he  should  go  with- 
out day.  Lord  Abinger  C.  B.,  in  his  charge  to  the  jury, 
said  that  "  consuetudines "  was  generally  used  as  sig- 
nifying tolls ;  but  that,  if,  by  the  context  in  the  charter, 
any  doubt  were  thrown  on  the  meaning,  the  expression 
might  be  interpreted  by  usage.  He  further  pointed 
out  that,  on  the  quo  warranto,  it  had  been  found  that 
the  party  had  the  rights  from  time  immemorial;  he 
(a)  Sciatis  nos  concessisse  et  h^c  cart^  mea  confirmasse. 

suggested 
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1837.      suggested  that  it  was  therefore  probable  that  the  char- 
ter  was  merely  a  confirmation  (a) ;  and  he  told  the  iury 

The  Earl  of  ^  ^  . 

Egremonx     that,  if  they  thought  the  evidence  sufiicient  to  shew  a 

against 

Saul.  right  antecedent  to  the  charter,  the  charter  itself  was 
not  conclusive  against  the  claim.  Verdict  for  the  plain- 
tiff. In  Michaelmas  term,  1835,  Cresswell  obtained  a 
rule  nisi  for  a  new  trial  on  the  ground  of  misdirection. 

Alexander,  Armstrong,  and  W.  H,  Watson  shewed 
cause  in  Hilary  term  last  (6).  The  learned  Judge 
merely,  in  substance,  told  the  jury  that  the  expression 
consuetudines,  in  this  charter,  did  not  necessarily  in- 
validate the  evidence  of  usage.  Unless,  therefore,  it  be 
impossible  that  the  word  can  ever  mean  tolls,  the  di- 
rection must  be  supported.  If  the  jury  had  thought 
that  the  evidence  of  payment  was  insufficient  proof  of 
the  right  antecedently  to  the  charter,  and  that  the 
charter  was  the  origin  of  the  right  to  the  fair,  they 
would  not  have  been  bound  by  the  direction  to  find  in 
favour  of  the  right  to  the  tolls  on  the  construction  of 
the  charter.  But  they  were  entitled  to  infer  a  right  by 
earlier  grant,  and  to  take  the  charter  to  be,  as  its  lan- 
guage warrants,  a  mere  confirmation.  Then,  as  to  the 
meaning  of  the  word  "  consuetudines."  In  Heddy  v. 
Wheelhouse  (c)  the  defendant,  in  trespass  for  taking  a  cow, 
justified  under  a  charter  of  H,  7.  granting  an  annual  fair 
"  cum  omnibus  libertatibus,  et  liberis  consuetudinibus, 
ad  hujusmodi  feriam  spectantibus,  vel  pertinentibus,"  al- 

(a)  It  was  suggested,  on  behalf  of  the  defendant,  that  the  liberties  re- 
ferred to  by  the  verdict  on  the  quo  warranto,  meant  only  those  not  com- 
prised in  the  charter. 

(h)  May  2d,  1837.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson, 
and  Coleridge  J s. 

(c)  Cro,  Eliz,  558,  591.    S.C.  Moore,  47 4. 

leging 
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leging  that  he  had  distrained  for  one  penny  toll;  and,  1837. 
on  demurrer,  the  plaintiff  had  judgment,  on  the  ground         ^  ^  ^ 
that  the  words  gave  no  toll.    But  there  the  charter  was  Egremont 

against 

not  one  of  confirmation  but  of  original  grant;  and,  Saul. 
unless  the  words  themselves  necessarily  carried  toll,  the 
defendant  had  no  title  to  it,  since  his  right  depended 
upon  the  charter  alone.  Here  the  charter  is,  not  one 
of  original  grant,  but  of  confirmation ;  and  the  imme- 
morial payment  is  strong  evidence  that  the  original 
grant  (which  may  be  presumed  to  have  been  lost) 
passed  a  right  to  tolls,  although  the  subsequent  charter 
of  confirmation  (which  was  produced  at  the  trial)  did 
not  specifically  notice  them.  Had  there  been  no  evi- 
dence of  immemorial  payment,  or  had  the  word  "  con- 
firmasse"  not  appeared  in  the  charter,  the  cited  case 
would  have  been  in  point ;  but  those  two  circumstances 
form  a  distinction.  Holloimy  v.  Smith  (a),  which  de- 
cided that  "  free  customs  "  did  not,  in  a  grant  of  a  new 
fair,  imply  tolls,  is  distinguishable  on  the  same  grounds. 
The  question  arose  on  demurrer ;  the  claim  rested  on  ^ 
the  words  of  an  original  grant,  and  was  unsupported  by 
any  usage.  In  Brett  v.  Beales  (b)  nothing  was  decided 
upon  the  interpretation  of  "  consuetudines,"  though 
there  was  some  discussion  on  the  point;  and,  in  Corpor- 
ation  of  Stamford  v.  Pawlett  (c),  the  point  conceded  by 
the  counsel  for  the  plaintiffs,  and  adopted  by  the  Chief 
Baron  in  giving  judgment,  carries  the  law  of  present 
case  no  further  than  has  been  already  admitted.  But, 
independently  of  the  effect  of  usage  as  evidence  of  an 
earlier  grant  of  toll  eo  nomine,  it  is  sufficient  to  main- 

(a)  2  Sir.  1171.  (6)  Moo.     M.  426. 

(c)  1  Cr.  if-  J:  71.  S.C.  affirmed  on  error  in  Dom.  Pr.  1  Cr.     J.  400. 
1  Tyrivh.  291. 

Vol.  VI.  S  Q  tain 
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1837.  tain  this  verdict  if  the  expression  used  in  the  charter 
Th~^~l  f  niean  tolls ;  for,  if  it  may,  the  immemorial  payment 
Egremoni    affords  abundant  evidence  that  such  is  its  meaning. 

against  .... 

Saul.  In  Co.  Lit,  58  b.  it  is  said,  "  This  word  consuetudo 

being  derived  a  consueto,  properly  signifieth  a  custom 
"  but  in  legal  understanding  it  signifieth  also  tolls,  mur- 
age, pontage,  paviage,  and  such  like  newly  granted  by 
the  King;  and  therefore  when  the  King  grants  such 
things,  the  words  be,  Concessimits,  Sfc,  in  auxilium  villcB 
^rcBdicf  paviand\  SfC,  consuetudines  subscriptas,  viz.  de 
quolibet  sunnagio,  Sfc.  And  it  was  an  article  of  the 
justices  in  eyre  to  enquire  de  novis  consuetudinibus 
levatis  in  regno^  sive  in  terra^  sive  in  aqucL,  et  quis 
eas  levavit  et  ubi  ;  where  consuetudo  is  taken  for  tolls 
and  such  like  taxes  or  charges  upon  the  subject."  The 
ambiguity,  if  there  be  one,  is  to  be  interpreted,  as 
the  Lord  Chief  Baron  directed,  by  usage.  Thus,  in 
2  Inst.  282.,  it  is  said,  "  And  when  any  claimed  be- 
fore the  justices  in  eyre  any  franchises  by  an  ancient 
^  charter,  though  it  had  express  words  for  the  franchises 

claimed ;  or  if  the  words  were  general,  and  a  continual 
possession  pleaded  of  the  franchises  claimed,  or  if  the 
claim  was  by  old  and  obscure  words,  and  the  party  in 
pleading,  expounding  them  to  the  Court,  and  averring 
continual  possession  according  to  that  exposition;  the 
entry  was  ever  Inquiratur  super  possessionem  et  usum,  S^c. 
which  I  have  observed  in  divers  records  of  those  eyres, 
agreeable  to  that  old  rule,  optimus  interpres  rerum  usus." 
In  The  Mayor  of  Truro  v.  Reynalds  («),  where,  the  cor- 
poration having  proved  a  prescriptive  right  to  tolls,  a 
charter  was  relied  upon  which  granted  that  the  burgesses 


and 


IN  THE  Seventh  Year  op  WILLIAM  IV. 


929 


and  inhabitants  should  be  free  of  tollnet,  &c.,  the  Court 
held  that,  if  such  a  charter  were  ambiguous,  contem- 
porary usage  ought  to  have  great  weight  in  the  expo- 
sition of  it.  The  claim  here  made  by  John  de  Wygeton 
through  the  charter  may  be  understood  as  a  claim  of 
confirmation  by  the  charter ;  he  set  it  out,  and  left  it  to 
its  legal  effect,  either  as  confirmation  or  grant. 

Cresswell  and  Wightman,  contra.  It  is  conceded  on 
the  other  side,  upon  the  authority  of  the  cases,  that  the 
word  "  consuetudines  "  would  not,  of  itself,  give  the  toll. 
But  the  Lord  Chief  Baron  threw  the  weight  of  the  evi- 
dence arising  upon  the  charter  only  against  the  defend- 
ant :  for  he  stated  that  the  word  was  generally  used  for 
tolls,  but  that,  if  doubt  arose  on  the  context,  usage  might 
explain  the  meaning.  The  jury,  therefore,  could  not 
but  understand  that  the  charter,  in  itself,  assisted  the 
plaintiff's  case,  and  that  it  lay  upon  the  defendant  to 
meet  this.  But  the  word,  at  the  most,  proves  nothing 
for  the  plaintiff :  it  is  often  found  joined  with  such  words 
as  "  custumagia"  and  "theolonia,"  as  in  the  charter  in 
Holcroft  V.  Heel  (a),  [Lord  Denman  C.  J.  It  is  not  to  be 
assumed  that,  in  such  instances,  there  is  no  repetition.] 
In  the  passage  cited  from  Cohe  upon  Littleton,  consue- 
tudines is  joined  with  the  participle  subscriptas,  which 
may  justify  interpreting  the  word  to  mean  tolls.  It  is 
said  that  the  words  "  concessisse  et  confirmasse  shew 
that  the  charter  was  one  of  confirmation,  not  of  grant ; 
but  such  language  is  not  unusual  in  instruments  of 
original  grant;  and  the  words  making  void  the  grant 
in  case  the  fair,  &c.,  should  be  a  nuisance  to  the  vicinage 
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(a)  1  JB.     P.  402. 
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would  scarcely  have  occurred  if  the  fair  had  existed  im- 
memorially :  and,  again,  the  grant  is  not  of  the  consue- 
tudines  belonging  to  this  fair,  but  to  fairs  "  hujus- 
modi."  The  charter  shews  the  origin  of  what  might 
otherwise  have  been  claimed  as  immemorial.  It  is 
clear  that  John  de  Wygeton  rested  his  right  to  the  fair 
exclusively  on  the  charter;  the  other  liberties  were 
defended  upon  immemorial  usage.  [Coleridge  J.  The 
charter  is  nearer,  in  point  of  date,  to  the  time  of  Magna 
Charta  than  to  that  of  the  charter  which  was  under  dis- 
cussion in  Heddy  v.  Wheelhoiise  (a).  What  is  the  mean- 
ing of  the  words  "  per  antiquas  et  rectas  consuetudines  " 
in  Magna  Charta  (h)  ?]  It  there  occurs  in  opposition  to 
the  words  "  toltis  malis."  [Coleridge  J.  There  seems 
to  be  no  distinction  between  "  consuetudines  "  and  "  li- 
berae  consuetudines"  (c).  Lord  Denman  C.  J.  In  the 
passage  cited  from  Co.  Lit.  58  b.  it  is  said  that  the  jus- 
tices in  eyre  are  to  enquire  "  de  noms  consuetudinibus 
levatis."  If  "  consuetudines  "  meant  only  tolls  custom- 
arily taken,  would  not  that  be  a  contradiction  ?] 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  in  this  term  {June  3d)  delivered 
the  judgment  of  the  Court. 

In  this  case  a  charter  was  put  in  containing  a  grant 
of  the  fair,  by  the  words  "  Sciatis  nos  concessisse  et 
"  confirmasse ;  "  and  the  fair  was  granted  "  cum  omnibus 
libertatibus  et  liberis  consuetudinibus  ad  hujusmodi  mer- 

(a)  Cro.  Eliz.  558,  591.  -S'.  C.  Moore,  474.     (b)  Stat.  9  H.  S.  c.  30. 

(c)  Mag.  Chart.  9  H.  3.  c.  9.  "  Civitas  London'  habeat  omnes  li- 
bertates  suas  antiquas  et  consuetudines  suas.  Preeterea,  volumus  et  con- 
cedimus  quod  omnes  civitates  aliae  et  burgi  et  villae  et  barones  de  quinque 
portubus  et  omnes  portus  habeant  omnes  libertates  et  liberas  consuetu- 
dines suas." 

catum 
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catum  et  feriani  pertinentibus."    The  jury  were  told  by  1837. 
the  learned  Judp-e  who  tried  the  cause  that  these  words 

°  _  The  Earl  of 

generally  signified  tolls ;  and,  upon  that  direction,  a  new  Egremont 

1  1        11*  against 

trial  was  moved  for.  On  the  other  hand,  it  was  said  Saul. 
that  the  words  might  mean  tolls  in  a  charter  of  confirm- 
ation, if  tolls  had  existed  before ;  and  that  the  charter 
w^ould  not  destroy  the  evidence  of  immemorial  usage. 
Certainly  there  was  much  probability  that  the  charter 
might  have  been  one  of  confirmation.  But  the  effect  of 
the  charge  seems  to  have  been  that,  even  if  the  charter 
were  one  simply  of  grant,  the  words  might  signify  tolls. 
The  jury  therefore  may,  upon  that  charge,  have  felt  them- 
selves bound  to  find  as  they  did,  though  they  were  of 
opinion  that  it  was  an  original  grant,  and  not  a  confirm- 
ation. From  the  high  respect  which  we  feel  for  the  learned 
judge,  and  for  his  great  familiarity  with  questions  of  this 
sort,  we  thought  it  right  to  pause.  But  we  can  find  no 
such  use  of  the  word.  In  one  passage  in  CoJce  {a)  those 
words  appear  to  be  considered  as  signifying  toll  created 
newly :  but  we  cannot  find  any  instance  in  which  it  has 
been  held  that,  of  themselves,  they  conferred  toll.  On 
the  other  hand,  in  a  case  in  Cro,  Eliz.  (b),  and  another 
in  Strange  (c),  it  is  expressly  laid  down  that  tolls  cannot 
be  so  described  in  an  original  grant.  The  rule  must 
therefore  be  made  absolute. 

Rule  absolute. 

(a)  Co.  Lit.  58  b. 

(b)  Heddy  v.  Wheelhouse,  Cro.  Eliz.  55S,  591.    Moore,  474. 

(c)  Holloway  v.  Smithy  2  Str.  ]  1 71. 
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Vallance  against  Siddel, 


Stat.  68  a.  3.    J|ECLARATION  {fldoher  24th,  1835),  in  assump- 


sit, on  a  promissory  note  made  by  defendant,  22d 


c.  93.  exempts 
a  bill  or  note 
from  the  oper- 
ation of  the       October  1833,  for  the  payment  of  50^.  and  interest  to 

usury  laws,  in  _             ,           i  •  i 

the  hands  of  an  Ward  or  Order  on  demand,  mdorsed  by  Ward  to  Broom- 

has°d£)unted  ^^^^^j  ^nd  by  Broomhead  to  the  plaintiff, 

or  paid  value  pj^^^  ^^^^  before  the  making  of  the  said  promissory 


for  it  with- 
out having 
notice  of  the 
usury  at  the 
time  when  he 
discounted  or 
made  the  pay- 
ment; but  not  vance  to  defendant  a  certam  sum,  viz.  45/.,  and  that 

m  the  hands  of  ^gfgj^^^jj^  should  give  and  pay  to  Ward  a  certain  large 
5/.,  over  and  above  all  lawful  interest  for 


note,  viz.  22d  of  October  1833,  it  was  corruptly  and 
against  the  form  of  the  statute  &c.  agreed,  between 
defendant  and  Ward,  that  /^arc?  should  lend  and  ad- 


a  party  who 
has  taken  it 
(though  inno- 
cently) in  pay- 
ment of  an  an- 
tecedent debt. 

Stat.  3  & 
4  W,  4.  c.  98. 
s.  7.,  which 
enacts  that  no 
bill  or  note 
made  payable 
at  or  within 
three  months 
after  date,  or 
not  having 
more  than 
three  months 

to  run,  shall  be  aforesaid,  made  the  said  promissory  note  in  the  declar- 

void  by  reason 

of  any  interest   atiou  mentioned,  and  delivered  the  same  to  Ward  on 

taken  thereon,  p  •  i  i    i        •  r  ^ 

&c.,  applies  to  the  terms  aforesaid;  and  that,  in  part  lurther  pursuance 

a  note  payable 

to  A.  or  order  on  demand,  and  given  for  money  lent  on  an  agreement  to  pay  51.  over  and 
above  all  lawful  interest  for  the  loan  during  such  time  as  A.  should  forbear  and  give  day 
of  payment  for  the  same. 

In  the  following  clause  of  stat.  3  &  4W.4.  c.  98.  s.  7.,  "  Nor  shall  the  liability  of  any 
party  to  any  bill  of  exchange  or  promissory  note  be  affected  by  reason  of  any  statute  or 
law  in  force  for  the  prevention  of  usury,"  —  Qucere,  whether  the  words  *'any  bill  of  ex- 
change" are  to  be  construed  as  "  any  such  bill  of  exchange  ?" 

Qucerc,  whether  stat.  5  &  6  ^T.  4.  c.  41,  5.1.  operates  retrospectively  in  favour  of  securities 
fiffected  with  usury  ? 

of 


sum,  VIZ. 

the  loan  of  money  for  such  time  as  Ward  should  for- 
bear and  give  day  of  payment  for  the  same;  and  that 
for  securing  repayment  of  the  said  45/.,  so  to  be  lent 
and  advanced  as  aforesaid,  together  with  the  said  further 
sum  of  51.,  defendant  should  make  the  said  promissory 
note.  Averment,  that,  in  pursuance  and  part  perform- 
ance of  the  said  corrupt  and  unlawful  agreement,  de- 
fendant afterwards,  to  wit  on  the  day  and  year  last 
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of  the  said  corrupt  and  unlawful  agreement,  Ward  after-  1837. 
wards,  to  wit  on  the  day  and  year  last  aforesaid,  did  lend 

Vallance 

and  advance  to  defendant  a  certain  sum  of  money,  to  against 
wit  34/.  lis.  Id.,  parcel  of  the  said  sum  of  45/.  Aver- 
ment, that  the  51,  so  agreed  to  be  paid  by  defendant 
over  and  above  &c.  exceeded  51.  per  cent,  per  annum, 
contrary  to  the  statute  &c.  Verification. 

Replication,  that  the  plaintiff,  before  the  payment  of 
the  sum  of  money  specified  in  the  promissory  note  in 
the  above  plea  mentioned  had  been  or  was  demanded  of 
the  defendant,  according  to  the  tenor  and  effect  thereof, 
viz.  20th  Jfo/  1835,  became  and  was  the  indorsee  of 
the  said  H.  Broomhead  thereof,  as  in  the  declaration 
was  alleged ;  and  the  said  H,  Broomhead  then  delivered 
the  said  promissory  note  so  indorsed  as  aforesaid  to  the 
plaintiff,  who  then  accepted  and  received  the  same  for 
valuable  consideration,  that  is  to  say,  in  part  payment  of 
a  large  sum  of  money  exceeding  the  sum  then  due  and 
payable  on  the  last-mentioned  promissory  note,  viz.  the 
sum  of  100/.,  before  then  and  there  due  from  the  said 
H.  B.  to  the  plaintiff  for  work  and  labour  before  then 
done  by  the  plaintiff  for  the  use  of  the  said  H.  B.  at  his 
request,  and  for  monies  before  then  paid  by  the  plaintiff 
for  the  use  of  the  said  H.  B,  at  his  request,  without 
his  the  said  plaintiff's  having,  and  that  he  the  said 
plaintiff  had  not,  at  the  time  of  doing  the  said  work 
and  labour,  or  paying  the  said  monies,  as  aforesaid,  or 
at  the  time  of  the  said  H.  B,'s  indorsing  or  delivering 
the  said  promissory  note  to  the  plaintiff,  or  at  the  time 
of  the  plaintiff's  accepting  and  receiving  the  same,  or 
at  any  other  time  before  the  commencement  of  this 
suit,  actual  notice,  or  any  notice  whatever,  that  such 
note  had  been  originally  given  upon  the  said  supposed 
3  Q  4  usurious 
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usurious  contract  in  the  said  plea  in  that  behalf  alleged, 
or  for  an  usurious  consideration,  or  upon  an  usurious 
contract.  Verification. 

Demurrer,  assigning  for  causes  that  the  replication 
does  not  traverse,  or  confess  and  avoid,  the  usurious 
contract;  and  that  it  does  not  contain  any  legal  answer 
to  the  plea,  or  shew  that  the  note  (admitting,  as  the  re- 
plication does,  the  usurious  contract)  could  have  been  a 
valid  or  available  security  in  the  hands  of  the  plaintilf 
or  any  other  holder,  or  that  it  could  have  been  trans- 
ferred or  negotiated  so  as  to  confer  a  right  of  action,  or 
how  the  plaintiff  was  entitled  to  sue  thereon.  Joinder. 
The  demurrer  was  argued  in  last  Easter  term  {a) . 

Cresswell,  for  the  defendant.  The  defence  of  usury 
is  not  answered  by  this  replication.  Stat.  58  G.  3. 
c.92,{b)  will  be  relied  upon  for  the  plaintiff;  but  the 
words  of  that  act  relate  only  to  transactions  where  the 
indorsee  takes  the  security  for  money  advanced,  or  value 

(a)  April  25th.  Before  Lord  Denman  C.  J.,  Littledale,  Fatteson,  and 
Coleridge  Js. 

(6)  Stat.  58  G.  3.  c.  93.  is  as  follows :  — "  Whereas  by  the  laws 
now  in  force,  all  contracts  and  assurances  whatsoever,  for  payment  of 
money,  made  for  a  usurious  consideration,  are  utterly  void  :  And 
whereas  in  the  course  of  mercantile  transactions,  negotiable  securities 
often  pass  into  the  hands  of  persons  who  have  discounted  the  same 
without  any  knowledge  of  the  original  considerations  for  which  the  same 
were  given ;  and  the  avoidance  of  such  securities  in  the  hands  of  such  bona 
Jide  indorsees  without  notice  is  attended  with  great  hardship  and  in- 
justice ;  for  remedy  thereof,  be  it  enacted,"  "  That  no  bill  of  exchange 
or  promissory  note,  that  shall  be  drawn  or  made  after  the  passing  of 
this  act  shall,  though  it  may  have  been  given  for  a  usurious  consideration, 
or  upon  a  usurious  contract,  be  void  in  the  hands  of  an  indorsee  for 
valuable  consideration,  unless  such  indorsee  had,  at  the  time  of  discount- 
ing or  paying  such  consideration  for  the  same,  actual  notice  that  such 
bill  of  exchange  or  promissory  note  had  been  originally  given  for  a 
lisurious  consi4eration,  or  upon  a  usurious  contract." 

actually 


1837. 

Valla  NCE 

against 
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actually  given,  at  the  time;  as  where  he  discounts  it,  or  1837. 
receives  it  as  currency.    No  such  fact  is  shewn  by  the 

Vallance 

present  replication.  It  appears  that  the  plaintiff  took  against 
this  note  for  an  antecedent  debt,  and  not  that  he  either 
gave  any  new  credit  in  consideration  of  it,  or  was  other- 
wise in  a  worse  situation  after  receiving  it  than  if  he 
had  not  taken  it.  If  he  had  parted  with  any  thing  in 
consideration  of  receiving  it,  the  case  would  have  been 
different.  A  similar  distinction  is  recognised  by  the 
Factors'  Act,  6  G.  4.  c.  Q^.,  which  (by  sect.  2)  enables 
persons  entrusted  with  bills  of  lading,  &c.,  to  pledge  the 
goods  as  a  security  for  any  money  or  negotiable  instru- 
ment advanced,  without  notice  of  the  real  ownership, 
upon  the  faith  of  such  documents  ;  but  (by  sect.  3) 
restricts  that  power  where  the  pledge  is  taken  as  security 
for  an  antecedent  debt.  [^Littledale  J.  Stat.  58  G.  3. 
c,  93.  seems  meant,  in  one  part,  to  protect  negotiable 
securities  generally;  but,  in  others,  it  appears  to  contem- 
plate only  those  taken  under  particular  circumstances. 
Iq  three  different  parts,  different  things  seem  to  be  in- 
tended.] The  latter  part  of  the  preamble,  and  the  words 
following  "  unless,"  point  to  the  restriction  relied  upon  by 
the  defendant.  Secondly,  stat.  3  &  4      4.  c.  98.  s,  7.  («), 

which 

(a)  Stat.  3  &  4  W.  4.  c.  98,  (for  giving  certain  privileges  to  the  Bank 
of  England)  enacts,  by  sect.  7,  "  That  no  bill  of  exchange  or  promissory- 
note  made  payable  at  or  within  three  months  after  the  date  thereof,  or 
not  having  more  than  three  months  to  run,  shall,  by  reason  of  any  interest 
taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or  receive 
or  allow  interest  in  discounting,  negotiating,  or  transferring  the  same, 
be  void,  nor  shall  the  liability  of  any  party  to  any  bill  of  exchange  or 
promissory  note  be  affected  by  reason  of  any  statute  or  law  in  force  for 
the  prevention  of  usury,  nor  shall  any  person  or  persons  drawing,  accept- 
ing, indorsing,  or  signing  any  such  bill  or  note,  or  lending  or  advancing 
any  money,  or  taking  more  than  the  present  rate  of  legal  interest  in 
Great  Britain  and  Ireland  respectively  for  the  loan  of  money  on  any 

such 
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1837.  which  will  also  be  relied  upon  for  the  plaintiff,  exempts 
  from  the  laws  against  usury,  notes  "  made  payable  at  or 

Vallance 

against  within  three  months  after  the  date  thereof,  or  not  having 
more  than  three  months  to  run."  That  applies  to  cases 
where  there  is  an  ascertained  time  of  forbearance ;  not, 
therefore,  where  the  note  is  payable  on  demand.  If 
there  is  a  fixed  time  of  payment,  however  hard  the 
terms  may  be,  the  giver  of  the  note  purchases  some- 
thing ;  but  in  this  case  he  gains  no  benefit ;  for  payment 
may  be  required  whenever  the  holder  pleases.  For- 
bearance for  an  uncertain  time  is  no  consideration  for  a 
promise.  \_Coleridge  J.  How  could  there  be  usury,  if 
there  were  no  forbearance  ?]  There  must  of  course  be 
some  interval,  and,  if  the  interest  is  taken  for  only  a 
moment's  forbearance  it  is  sufficient.  The  defendant 
was  at  all  events  to  pay  Ward  51.  above  all  lawful 
interest,  and  Ward  might  present  the  note  for  payment 
at  any  time. 

Thirdly,  the  plaintiff  will  rely  on  stat.  5  &  6  ^.  4.  c.  41. 
s.  1.  The  effect  of  this  statute  is  under  the  consider- 
ation of  the  Court  in  another  case  (a) :  sect.  2  is  clearly 
prospective  only,  and  it  is  reasonable  to  conclude  that 
both  are  so.  Retrospective  statutes  are  unusual;  and 
constructions  giving  a  retrospective  operation  will  not 
be  encouraged.  The  writ  in  this  case  (supposing  that 
the  fact  were  material)  was  sued  out  before  stat.  5  & 
6      4-.     41.  passed. 


such  bill  or  note,  be  subject  to  any  penalties  under  any  statute  or  law 
relating  to  usury,  or  any  other  penalty  or  forfeiture ;  any  thing  in  any 
law  or  statute  relating  to  usury  in  any  part  of  the  United  Kingdom  to 
the  contrary  notwithstanding." 

(a)  Hitchcock  v.  Wai/,  argued  on  the  preceding  day.  See  post,  p.  943. ; 
and  note  (c)  ibid,  for  sects.  1  and  2. 

G.  T.  White, 
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G.  T.  White,  contra.    The  argument  founded  on  1837. 
sect.  2  of  Stat.  5  &  6  W,^*  c.  41.  does  not  apply  here; 

Vallance 

for  that  section  takes  no  notice  of  the  statutes  of  usury.  agaimt 
The  language  or  sect.  1  is  retrospective ;  tor  it  enacts 
that  every  note,  &c.,  which,  if  this  act  had  not  passed, 
would,  by  the  former  acts,  have  been  void,  shall  be 
deemed  to  have  been  made,  &c.,  for  an  illegal  consider- 
ation.   Stat.  3  &  4  W,^.  c,  98.  s,  7.  includes  every  note 
"  payable  at  or  within  three  months  after  the  date 
thereof,  or  not  having  more  than  three  months  to  run." 
The  latter  words  shew  that  an  ascertained  period  of  for- 
bearance is  not  necessary.    \_Coleridge  J.   Those  words 
seem  to  mean  notes  which  have  been  out  some  time ;  as 
a  note  drawn  at  six  months,  but  having  only  three  to 
run.]    At  all  events  the  words  cannot  be  confined  to 
that  case.    The  present  note  is,  strictly,  one  "  not  hav- 
ing more  than  three  months  to  run."    Under  the  Stamp 
Act,  55  G.  3.  c,  184.,  sched.  Part  1.,  a  bill  of  exchange 
payable  on  demand  is  charged  with  the  lowest  duty,  in 
proportion  to  its  amount.    The  words  in  stat.  3  &  4 
W,  4.  c.  98.  s,  7.,  "  nor  shall  the  liability  of  any  party  to 
any  bill  of  exchange  or  promissory  note  be  affected  by 
reason  of  any  statute  or  law  in  force  for  the  prevention 
of  usury,"  are  decisive  in  favour  of  the  plaintiff,  unless 
the  Court  will  construe  "any"  as  meaning*' any  such." 
{Patteson  J.  Perhaps  the  statute  is  misprinted.]  In  Ex 
parte  Knight  {a),  in  the  Court  of  Review,  Erskine  C.  J. 
seems  to  give  the  full  effect  to  this  clause.  It  is  said  that 
notes  payable  on  demand  are  not  contemplated  by  the 
statute,  because  no  advantage  is  purchased  by  such 
notes ;  but  still  they  are  within  the  express  words 

(a)  1  JDeac.  Rep.  459. 

of 
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1837.      of  the  act;  and,  although  the  party  giving  such  a  note 
does  it  at  his  peril,  it  may  be  that  he  obtains  better  terms 

Vallance 

against      in  some  respects  by  so  doing.  As  to  stat.  58  G.  3.  c.  93., 

SiDDEL. 

its  language  is  perplexed,  but  the  enacting  words  which 
follow  the  preamble  are  quite  general :  the  plaintiff  is, 
according  to  those  words,  "  an  indorsee  for  valuable 
consideration,"  and  the  note  is,  therefore,  not  void  in 
his  hands.  The  words  in  the  concluding  part  of  the 
section,  "  unless  such  indorsee  had,  at  the  time  of  dis- 
counting or  paying  such  consideration  for  the  same, 
actual  notice  "  of  usury,  do  not  affect  the  plaintiff.  The 
replication  does  not  allege  that  he  took  the  note  as  a 
security,  but  that  he  took  it  in  part  payment  of  a  sum 
due  to  him  for  work  and  labour.  The  paying  of  the 
consideration  by  him  took  place  v4ien  he  did  the  work. 
[Coleridge  J.  Then  you  would  say  that,  if  he  had  had 
notice  of  the  usury  between  that  time  and  the  time  of 
taking  the  note,  he  would  still  be  protected.]  There 
was  also  a  consideration  given  when  he  took  the  note, 
by  his  allowing  further  credit.  Wright  v.  Nuttall  [a)  shews 
that,  in  statutes,  a  limited  preamble  does  not  restrain  a 
a  general  enacting  clause.  The  reasonable  construction 
of  the  present  statute  is  that  it  protects  any  holder,  for 
value,  of  a  bill  or  note  indorsed  to  him  without  notice 
received  by  him  of  its  being  affected  with  usury. 

Cresswell  in  reply.  Sect.  2  of  stat.  5  Sc  6  TV.  4.  c.  41., 
though  it  refers  only  to  the  statutes  of  gaming,  throws 
light  upon  the  meaning  of  sect.  1,  as  to  all  the  statutes 
there  mentioned.  Under  the  acts  there  partly  repealed, 
the  securities  given  contrary  to  their  provisions  w^ere 

(a)  10  ^.  §«  C.  492. 

void 
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void  immediately.  The  words  of  sect.  1  are  prospective.  1837. 
It  says  "  every  note,"  &c.,  which  "would"  "  have  been   

Vai.lanc 

absolutely  void,"  not  "  which  has  become  so,"  and  against 
"  shall  be  deemed"  to  have  been  made,  &c.,  referring  to  ^^^^i- 
the  construction  to  be  given  in  future.  The  enactment 
in  3  &  4  4.  c.  98.  s.  7.,  that  the  liability  of  any  party 
to  "  any  bill  of  exchange  or  promissory  note  "  shall  not 
be  affected  by  any  law  in  force  against  usury,  will  per- 
haps be  found,  on  inspection  of  the  parliament  roll,  to 
have  been  misprinted.  It  came  under  discussion  in 
Con?iops  V.  MeaJcs  (a)  ;  and  it  was  there  suggested,  in 
argument,  that  "  any  "  must  be  construed  "  any  such." 
The  construction  of  these  words  was  not  material  in  JEx 
parte  Knight  (h),  for  the  bills  there  were  payable  at  or 
within  three  months.  The  manner  in  which  duties  are 
imposed  by  the  stamp  acts,  for  fiscal  purposes,  cannot 
guide  the  Court  in  construing  the  present  statute,  which 
must  be  interpreted  with  reference  to  the  mischief  con- 
templated in  framing  it.  It  would  have  been  easy  to 
make  express  mention  of  notes  payable  on  demand.  The 
words  not  having  more  than  three  months  to  run" 
probably  refer  to  bills  drawn  at  a  longer  period,  which 
has  partly  expired.  [Lord  Denman  C.  J.  mentioned 
Moyser  v.  Whitaker  (c).]  It  is  true  that,  in  that  case, 
and  in  Cheetham  v.  Butler  (c?),  a  note  payable  to  M.  S, 
or  order  on  demand,  and  a  note  payable  to  ikf.  M. 
generally,  have  been  held  to  fall  within  the  second  class 
of  promissory  notes  in  stat.  55  G.  3.  c.  184.,  sched. 
Part  1.,  as  notes  for  payment  "  in  any  other  manner 
than  to  the  bearer  on  demand,  but  not  exceeding  two 
months  after  date."    But  the  words  of  the  two  acts  are 

(a)  2  A.  ^  E,  326.  (6)  1  Deac.  Rep.  459. 

(c)  9  B.     C.  409.  {d)  5  B.  ^  Ad.  837. 

very 
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very  difFerent.  Under  stat.  3  Si,  4*  W,  4.  c.  98.  s,  7.  it 
must  appear  that  the  note  is  payable  at  a  time  not  more 
distant  than  three  months ;  as,  in  the  case  of  an  agree- 
ment not  to  be  performed  within  one  year,  under 
the  Statute  of  Frauds,  it  must  be  shewn  by  the  agree- 
ment itself  that  the  performance  must  necessarily  be 
after  the  year.  As  to  stat.  58  G.  3.  c»  93.,  it  has  not 
been  proved  that,  when  the  note  in  question  was  given, 
Broomhead  was  discharged,  or  any  additional  credit 
granted,  or  any  advantage  given  up  by  the  plaintiff. 

Cu7\  adv,  vuU. 

Lord  Denman  C.  J.,  in  this  term  {June  12th),  de- 
livered the  judgment  of  the  Court.  After  mentioning 
the  state  of  the  pleadings,  his  Lordship  said : 

The  question  is,  first :  Is  this  replication  good,  and  is 
the  note  available  in  the  plaintiff's  hands,  by  virtue  of 
stat.  58  G.  3,  c,  93.,  an  act  clearly  intended  to  repeal 
that  provision  of  12  Ann,  stat.  2.  c,  16.,  which  rendered 
bills  and  notes  given  for  usurious  consideration  void  in 
the  hands  of  a  bona  fide  indorsee  for  valuable  consider- 
ation who  had  no  notice  of  the  usury  ?  The  58  G.  3., 
however,  does  not  repeal  the  statute  of  Anne^  or  any  one 
of  its  provisions ;  nor  indeed  does  it  make  any  reference 
to  that  statute.  Does  it  then  by  its  direct  operation  give 
validity  to  bills  and  notes  in  this  condition  ?  It  recites 
that,  "  in  the  course  of  mercantile  transactions,  nego- 
tiable securities  often  pass  into  the  hands  of  persons  who 
have  discounted  the  same  without  any  knowledge  of  the 
original  considerations  for  which  the  same  were  given ; 
and  the  avoidance  of  such  "  i.  e.  usurious  "  securities  in 
the  hands  of  such  bona  fide  indorsees  without  notice  is 
attended  with  great  hardship  and  injustice."  It  is  diffi- 
cult 
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cult  to  say  that  the  bona  fide  indorsees  protected  by  1837. 
this  preamble  are  other  than  "  persons  who  have  dis- 

Vallakce 

counted^^  the  negotiable  security.  The  enacting  part,  against 
however,  goes  somewhat  farther.  "  No  bill  of  exchange 
or  promissory  note,  that  shall  be  drawn  or  made  after 
the  passing  of  this  act  shall,  though  it  may  have  been 
given  for  a  usurious  consideration,  or  upon  a  usurious 
contract,  be  void  in  the  hands  of  an  indorsee  for  va- 
luable consideration,  unless  such  indorsee  had,  at  the 
time  of  discounting  or  paying  such  consideratioii  for  the 
same,  actual  notice  that  such  bill  of  exchange  or  pro- 
missory note  had  been  originally  given  for  a  usurious 
consideration,  or  upon  a  usurious  contract."  The 
enactment  is,  not  that  the  security  shall  not  be  void  in 
the  hands  of  any  indorsee  for  valuable  consideration, 
who  was  ignorant  of  the  original  vice,  but  only  in  the 
hands  of  some  indorsee  who  had  not  actual  notice  on 
the  occasion  described  in  the  same  act,  i.  e.  the  occasion 
of  his  discounting  the  same,  or  of  his  paying  a  valuable 
consideration  for  it.  Now  the  bill  declared  upon  was 
not  discounted,  nor  was  a  valuable  consideration  paid 
for  it ;  the  words  of  this  statute,  therefore,  do  not  appear 
to  embrace  it. 

Is  it  then  set  up  by  the  seventh  section  of  the  act 
for  renewing  the  privileges  of  the  Bank  of  England, 
3  &  4  ^.  4.  c,  98.  ?  The  provision  is  « that  no  bill  of 
exchange  or  promissory  note  made  payable  at  or  within 
three  months  after  the  date  thereof,  or  not  having  more 
than  three  months  to  run,  shall,  by  reason  of  any  in- 
terest taken  thereon  or  secured  thereby,  or  any  agree- 
ment to  pay  or  receive  or  allow  interest  in  discounting, 
negotiating,  or  transferring  the  same,  be  void."  The 
argument  was  that  this  enactment  applied  to  such  bills 

only 
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only  as  were  drawn  for  a  time  certain.  But,  though 
this  transaction  is  wonderfully  improvident  on  the  de- 
fendant's part,  as  he  may  give  51.  for  the  loan  of  money 
during  a  single  hour,  a  bill  payable  on  demand,  and 
which  may  be  enforced  instantly,  is  undoubtedly  pay- 
able within  three  months. 

We  are,  therefore,  not  compelled  to  consider  another 
argument  raised  by  Mr.  White  on  the  same  clause, 
which,  after  specifically  enacting  as  aforesaid,  proceeds 
to  say,  "  Nor  shall  the  liability  of  any  party  to  any  bill 
of  exchange  or  promissory  note  be  affected  by  reason  of 
any  statute  or  law  in  force  for  the  prevention  of  usury." 
These  words  are  accurately  copied  in  the  printed 
edition  of  the  statutes  from  the  parliament  roll,  which  I 
have  inspected  :  probably  some  restriction  will  be  found 
inevitable  when  they  require  to  be  applied  in  a  court 
of  justice. 

Nor  is  it  necessary  to  consider  the  effect  of  the  more 
recent  act  of  5  &  6  4.  c,  41.  (a),  the  plaintiff  being 
entitled  to  our  judgment  for  the  reason  above  assigned. 

Judgment  for  the  plaintiff. 


(a)  See  the  next  case. 
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Hitchcock  against  Way. 

ASSUMPSIT  by  indorsee  against  acceptor  of  a  bill  I"  an  action 
against  the 

of  exchange  for  250/.    Plea,  non  assumpsit.    Issue  acceptor  of  a 

,  .  bill  of  ex- 

was  joined  in  1831.    On  the  trial  before  Coleridge  J.,  change  by  a 

at  the  sittings  in  Middlesex  in  Trinity  term,  1836,  it  holder,  brought 

appeared  that  the  bill  was  drawn  by  Thomas  HopJcin-  Jhe  pasling^^of 

son  on  the  defendant,  September  25th,  1830,  payable  "^4^!  butuicS 

to  HopJcinson  at  three  months,  and  was  accepted  by  ^^^^J"' 

^  ^    fendant  may 

the  defendant  in  part  payment  of  a  wajjjer  on  a  horse-  avail  himself  of 

,  ,  .     .  Stat.  9  Ann. 

race;  and  that  Hopkinson  indorsed  it  in  payment  of  a  c.  14.,  ana  is 

.  ii--rpi       entitled  to  non- 

debt,  to  a  party  who  mdorsed  it  to  the  plamtiii  also  suit  if  he  prove 

in  discharge  of  a  debt,  in  September  1830.     It  was  been  given ^ibr*^ 

ur^ed,  for  the  defendant,  that  the  bill  was  void  by  stat. 

o     '  '  sideration. 

9  Ann,  c.  14.  s.  1.    For  the  plaintiff,  stat.  5  &  6  ^.  4.  ,  Where  the 

*  law  IS  altered 

c.  41.  (a),  (sects.  Ij  2.)  was  relied  upon.    The  learned  by  statute, 

pending  an 

Judge  left  the  case  to  the  jury,  who  found  that  the  bill  action,  the  law 
was  accepted  for  a  gambling  transaction,  but  that  both  when  the  actioa 
the  first  indorsee  and  the  plaintiff  took  it  innocently,  mence™must 
and  were  bona  fide  iiolders  for  valuable  consideration,  j-jghtsofthe 
A  verdict  was  taken  for  the  plaintiff  for  the  amount  of  P^^^'^^  ^"'^^^ 

'  the  legislature, 

the  bill  and  interest,  and  leave  given  to  move  to  enter  by  the  language 

used,  shew  a 

a  nonsuit.    In  last  Easter  term  (b),  clear  intention 

to  vary  the 
mutual  relation 

Maule  and  Humfrey  shewed  cause.    The  plaintiff's  ° 
claim  is  protected  by  stat.  5  &c  6  W.  4.  c.  41.  s.  1.  (c). 

That 

(a)  iPassed  August  31st,  1835. 

(6)  April  24th.    Before  Lord  Denman  C.  J.,  Littledale,  Pattesoii,  and 
Coleridge  Js. 

(c).  Stat.  5  &  6  W.  A.  c.  41.  s.  1.,  after  reciting  several  statutes  relating 
to  gambling  and  usury,  among  which  is  stat.  9  Anne,  c.  14.,  proceeds  :  — 

Vol.  VL  3  R  "  And 
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1837.      That  section  applies  to  all  bills  which  were  unpaid 
when  the  act  passed.    The  statute  of  Anne,  so  far  as  it 

Hitchcock 

against      renders  certain  bills  void,  is  as  if  it  had  never  existed. 

Way,  ,  .  , 

at  least  with  respect  to  transactions  not  yet  closed.  The 
language  of  Lord  Tenterden,  on  the  subject  of  the  bank- 
rupt laws,  in  Surtees  v  Ellison  (a),  applies  here.    *'  It 

"  And  whereas  securities  and  instruments  made  void  by  virtue  of  the 
several  herein-before  recited  acts  of"  &c.  "  are  sometimes  indorsed, 
transferred,  assigned,  or  conveyed  to  purchasers  or  other  persons  for  a 
valuable  consideration,  without  notice  of  the  original  consideration  for 
which  such  securities  or  instruments  were  given ;  and  the  avoidance  of 
such  securities  or  instruments  in  the  hands  of  such  purchasers  or  other 
persons  is  often  attended  with  great  hardship  and  injustice  :  for  remedy 
thereof  be  it  enacted  "  &c.  The  section  then  enacts,  that  (among  other 
things)  so  much  of  the  recited  acts  "  as  enacts  that  any  note,  bill,  or 
mortgage  shall  be  absolutely  void  shall  be  and  the  same  is  hereby  re- 
pealed ;  but  nevertheless  every  note,  bill,  or  mortgage  which  if  this  act 
had  not  passed  would,  by  virtue  of  the  said  several  lastly  herein-before 
mentioned  acts  or  any  of  them,  have  been  absolutely  void,  shall  be 
deemed  and  taken  to  have  been  made,  drawn,  accepted,  given,  or  exe^ 
cuted  for  an  illegal  consideration,  and  the  said  several  acts  shall  have  the 
same  force  and  effect  which  they  would  respectively  have  had  if  instead 
of  enacting  that  any  such  note,  bill,  or  mortgage  should  be  absolutely 
void,  such  acts  had  respectively  provided  that  every  such  note,  bill,  or 
mortgage  should  be  deemed  and  taken  to  have  been  made,  drawn,  ac^ 
cepted,  given,  or  executed  for  an  illegal  consideration  :  provided  always, 
that  nothing  herein  contained  shall  prejudice  or  affect  any  note,  bill,  or 
mortgage  which  would  have  been  good  and  valid  if  this  act  had  not 
been  passed." 

Sect.  2  enacts,  "  That  in  case  any  person  shall,  after  the  passing  of  this 
act,  make,  draw,  give,  or  execute  any  note,  bill,  or  mortgage  for  any 
consideration  on  account  of  which  the  same  is  by  the  herein-before  recited 
acts"  (including  stat.  9  Ann.  c.  14.,  and  other  statutes  relating  to  gam- 
bling), "  or  by  any  one  or  more  of  such  acts,  declared  to  be  void,  and  such 
person  shall  actually  pay  to  any  indorsee,  holder,  or  assignee  of  such  note, 
bill,  or  mortgage  the  amount  of  the  money  thereby  secured,  or  any  part 
thereof,  such  money  so  paid  shall  be  deemed  and  taken  to  have  been  paid 
for  and  on  account  of  the  person  to  whom  such  note,  bill,  or  mortgage  was 
originally  given  upon  such  illegal  consideration  as  aforesaid,  and  shall  be 
deemed  and  taken  to  be  a  debt  due  and  owing  from  such  last-named  per- 
son to  the  person  who  shall  so  have  paid  such  money,  and  shall  ac- 
cordingly be  recoverable  by  action  at  law  in  any  of  his  Majesty's  courts 
of  record." 

(a)  9B.      C.  752. 

has 
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has  been  long  established,  that,  when  an  act  of  par-  1837. 
liament  is  repealed,  it  must  be  considered  (except  as  to 

•  *^  *  Hitchcock 

transactions  past  and  closed)  as  if  it  had  never  existed.  against 
That  is  the  general  rule ;  and  we  must  not  destroy  that, 
by  indulging  in  conjectures  as  to  the  intention  of  the 
legislature.  We  are,  therefore,  to  look  at  the  statute 
6  G.  4.  c.  16.  as  if  it  were  the  first  that  had  ever  been 
passed  on  the  subject  of  bankruptcy."  Here,  the  new  act 
not  only  abolishes  provisions  of  the  old,  but  substitutes 
a  new  state  of  things,  namely,  that  the  securities  which 
would  have  been  void  under  the  former  act  shall  now 
be  deemed  to  have  been  given  for  an  illegal  consider- 
ation, and  the  former  act  shall  have  the  same  effect  as  if 
it  had  so  provided.  ^Coleridge  J.  Suppose  the  defence 
of  gaming  had  been  specially  pleaded  under  the  new 
rules,  before  the  statute  5  6  W.  4>,  c.  4L,  and  the  cause 
had  been  tried  afterwards.]  If  the  defendant  had  had  a 
verdict,  there  would  have  been  judgment  non  obstante 
veredicto.  \_Patteson  J.  That  could  not  have  been,  be- 
cause the  plaintiff,  to  raise  the  point,  must  have  gone  on 
to  shew  that  he  was  an  innocent  holder,  which  he  could 
not  have  done  before  the  statute.]  If  the  facts  establish* 
ing  that  point  had  been  specially  found,  he  would  have 
been  entitled  to  judgment  on  such  a  verdict.  The  in- 
tention of  the  new  act  was  to  remedy  an  injustice  which 
had  existed  under  the  statute  of  Anne^  and  to  remedy  it 
in  every  case  where  it  was  not  yet  consummated.  It  is 
true  that  the  enactment  in  sect.  2  begins,  "  If  any  person 
shall,  after  the  passiiig  of  this  act,  make,  draw,"  &c. ; 
and  it  may  be  inferred  that  where  the  clauses  are 
meant  to  be  prospective  express  terms  are  used  to  that 
effect,  and  that  where  such  terms  are  wanting  the 
intention  cannot  be  presumed.    But  the  policy  of  the 

3  R  2  act 
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1837.       act  is,  on  the  one  hand,  to  provide  against  the  in- 
justice hitherto  done  to  innocent  persons,  but,  on  the 


Hitchcock 


a^inst  other,  to  continue  the  check  upon  gaming.  For  the 
first  purpose  it  is  enacted,  by  sect.  1,  that,  from  the 
passing  of  the  act,  an  innocent  holder  shall  be  enabled 
to  recover  upon  the  faulty  security ;  for  the  other  pur- 
pose, as  between  the  primary  parties  to  such  security, 
that,  from  the  time  when  the  former  provision  takes 
effect,  the  giver  of  such  security,  if  compelled  (as  he 
may  now  be)  to  pay  the  holder,  shall  be  entitled  to 
recover  against  the  party  to  whom  such  security  was 
originally  given.  The  first  section,  therefore,  maybe 
reasonably  construed  as  embracing  bygone  transactions ; 
the  second  as  confined  to  future  ones.  There  are 
several  authorities  for  extending  remedial  enactments  to 
inchoate  transactions  ;  as  Hilliard  v.  Lenard  (a),  Tow- 
ler  V.  Chatterton  (b),  and  Kirkhaugh  v.  Herbert  {c),  under 
Lord  Tenterden's  Act,  9  G.  4.  c.  14.;  Grant  v,  Kemp  (d), 
and  Freeman  v.  Moyes  [e\  under  stat.  3  &  4  4.  c.  42. 
5.31.,  subjecting  executors  to  costs;  Charrington  v. 
Meatheringham  (g),  under  stat.  5  6  W.  4.  c.  50.  s.  1., 
repealing  stat.  13  G.  3.  c.  78.  Here  the  subject-matter 
of  the  enactment  in  sect.  1  of  stat.  5  &.  6  ^.4.  c.  41. 
could  not  come  in  question  till  the  time  of  trial.  At 
that  time  it  is  suggested  that  the  bill  is  void.  But  it 
was  rendered  void  by  a  statute  which  no  longer  exists 
when  the  objection  is  taken.  The  law  in  force  at  that 
lime  must  be  looked  to.  [^Coleridge  J.  In  Jaques  v. 
Withy  {h)  a  contract  for  insuring  tickets  in  the  lottery, 

(a)  M.  ^  M.  297.  {b)  6  Bing,  258. 

(c)  Cited  in  Towler  v.  Chatterton,  6  Bing.  265. 

(d)  2  Cro.  ^  M.  636.  {e)  I  J.  ^  E.  338. 
(g)  2  Mee  §*  W.  228.    See  Regina  v.  Mawgan,  post,  June  4th,  1838. 
{h)  1  H.  Bl,  65. 

which 
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which  was  void  by  statute  when  made,  was  held  not  to  1837. 
be  set  up  affain  by  a  repeal  of  the  statute  between  the 

"  ^  Hitchcock 

time  of  contracting  and  the  commencement  of  the  suit.  against 
The  distinction  there  taken  in  argument  was,  "  If  it 
had  been  originally  a  good  contract,  and  a  statute  had 
passed  to  make  it  void,  and  then  that  statute  had  been 
repealed,  the  contract  would  have  been  set  up  again. ' 
But  here  there  was  originally  a  void  contract^  being 
entered  into  while  the  statute  was  in  full  force,  and 
therefore  cannot  be  made  valid  by  the  repeal."]  The 
present  statute  not  only  repeals  the  enactments  in  the 
statute  of  Anne  as  to  securities  given  in  gaming,  but 
places  them  on  a  certain  footing,  namely,  that  of  securi- 
ties which  are  illegal  as  between  the  original  parties. 
The  act  (22  G,  3.  c,  47.)  relied  upon  in  Jaques  v. 
Withy  [a)  had  no  such  provision. 

Sir  J.  Campbell^  Attorney-General,  Sir  W.  W.  Follelt, 
and  Martin,  contra.  The  plaintiff's  demand  is  founded 
on  a  transaction  which  was  complete  in  1830,  the  bill 
being  drawn  September  25th,  payable  at  three  months. 
The  right  of  action  on  the  bill  existed,  if  ever,  in  that 
year.  But  the  bill  was  then  void  by  stat.  9  Ann.  c.  14. : 
and  the  new  act  does  not  render  the  original  contract 
valid.  The  dictum  of  Lord  Tenterden,  in  Surtees  v. 
Ellison  {b\  that  a  repealed  act  must  be  considered, 
"  except  as  to  transactions  past  and  closed,"  as  if  it  had 
never  existed,  may  be  applied  here  on  the  part  of  the 
defendant.  If  the  bill  had  been  indorsed  after  the  pass- 
ing of  stat.  5  Sc  6  W.  4f,  41.,  no  right  could  have  ac- 
crued to  the  indorsee.    The  act  could  not  alter  the 


(a)  1  H.  BL  65.  (b)  9  B.  4:  C.  752. 

3  R  3  situation 


Way. 
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1837.  situation  in  which  the  parties  stood  when  the  bill  was 
H  cHcocK  ^cc^pt^^  ?  acceptor  for  money  lost  by  gaming  was 
against  not  liable  to  pay,  and  could  not  become  so.  The  argu- 
ment of  Adair  Serjt.  in  Jaques  v.  Withy  (a)  (which  has 
been  cited  on  the  Bench)  seems  to  have  been  adopted 
by  the  Court  of  Common  Pleas  in  that  case.  The  con- 
struction given  on  the  other  side  to  stat.  5  &  6  4. 
c.  41.  s,  1.  would  have  the  effect  of  incorporating  a  part 
of  that  section  with  stat.  9  Ann.  c,  1 4.,  and  thereby  giving 
validity,  so  far  as  the  section  operates,  to  all  gaming 
contracts  since  the  statute  of  Anne,  \_Littledale  J.  In 
19  Vin.  Abr.  532.,  Statutes,  (E.  9),  pi.  S.,  it  is  laid  down 
(citing  Jenk.  Cent.  233.,  ca.  6.)j  that,  "  Where  one  sta- 
tute is  repealed  by  another,  acts  done  in  the  mean  time 
shall  stand,  but  not  if  a  statute  be  declared  null."  Lord 
Denman  C.  J.  In  this  statute,  independently  of  the  re- 
pealing clause,  sect.  2  would  have  an  incidental  effect 
on  the  statute  of  Anne.  The  question  therefore  must 
turn  partly  on  the  construction  of  that.]  The  two  sec- 
tions contemplate  the  establishment  of  one  system  in 
future,  for  the  protection  of  bona  fide  holders  of  securi- 
ties, while  gaming  is  still  to  be  discouraged.  The  inno- 
cent holder  is  to  have  his  remedy  against  the  party  who 
gave  the  security  for  a  gaming  debt;  and  that  party, 
being  now  subjected  to  an  action  which  did  not  lie 
before,  is  enabled,  in  turn,  to  recover  against  the  win- 
ner who  first  took  such  security.  If  the  first  section  be 
retrospective,  and  the  second  (as  is  admitted)  prospect- 
ive only,  the  party  who  has  given  a  security  before  the 
act  passed  is  liable  to  the  bona  fide  holder,  but  cannot 
recover  against  the  winner.    There  is  no  ground  for 


(a)  1  H.  Bl.  65. 
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supposing  such  a  distinction  intended  between  gaming  1837. 
contracts  made  before  and  after  the  statute.    No  ex- 

Hitchcock 

pression  in  the  act  supports  it.     The  recital  in  the  a^aiymt 

Way. 

preamble,  of  hardships  to  be  remedied,  is  in  the  present 
tense,  making  no  apparent  reference  to  bygone  trans- 
actions. {Patteson  J.  On  your  construction  of  the  two 
sections  no  one  would  ultimately  be  the  loser ;  it  would  be 
the  same  as  if  there  had  been  no  gambling  transaction, 
which  could  not  be  so,  if  the  first  section  were  retro- 
spective and  the  second  prospective  only.  The  legislature 
does  not  seem  to  have  intended  to  alter  the  situation  of 
parties.  Taking  both  sections  as  prospective  only,  if  all 
parties  are  solvent,  every  one  who  has  given  value  for 
the  security  will  recover  back  his  money,  and  the  winner 
repay  his  winnings.]  No  sufficient  answer  has  been  given 
to  the  question,  what  advantage  could  have  been  taken 
of  the  statute,  if  the  defence  of  gaming  had  been  spe- 
cially pleaded  before  the  passing  of  stat.  5  &  6  ^  4. 
c.  4L,  in  a  cause  which  remained  undetermined  when 
the  act  passed  ?  Nor  can  it  be  shewn  how  the  act,  as 
construed  on  the  other  side,  could  be  taken  advantage 
of  in  such  a  case.  As  to  the  authorities  on  stat. 
9  G.  4.  c.  14.,  that  was  not  a  repealing  statute;  and  (so 
far  as  it  is  referred  to  in  the  cases  cited)  it  was  passed, 
not  to  affect  contracts  and  causes  of  action,  but  to  regu- 
late the  future  reception  of  evidence.  The  cases  are 
distinguished  from  the  present  by  the  observations  of 
Lord  Tenter  den  in  Ansell\,  AnseU{a);  and  the  judg- 
ment of  the  Court  of  Common  Pleas  in  Towler  v.  C/iat- 
terton  (5),  where  it  is  pointed  out  that,  by  stat.  9  G.  4. 
c,  14.,  time  was  given  for  parties  to  bring  actions  upon 


(a)  M,  4:  M.  299.  (6)  6  Bing.  258. 

3  R  4  bygone 
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]837.       bygone  promises  before  the  act  came  into  operation. 

The  comments  of  Tindal  C.  J.  and  Lord  Abimer.  upon 

Hitchcock  o    '  u 

against      the  last-mentioncd  case,  in  Paddon  v.  Bartlett  ia\  also 

Way,  ... 

enforce  the  distinction.  As  to  Freeman  v.  Moyes  {b\  the 
enactment,  S  8>i  4<  W,  4).  c.  42.  5. 31.,  upon  which  it  turned, 
was  not  a  repealing  clause :  the  case  was  decided  by  the 
Court  without  any  reasons  given;  and  the  judgment 
was  not  unanimous.  But  the  clause  there  in  question 
was  very  different  from  that  now  before  the  Court;  and 
must  have  been  held  to  have  a  retrospective  effect  only 
because  the  words  were  too  strong  to  be  got  over.  The 
same  observation  applies  to  Paddon  v.  Bartlett  {c)  (de- 
cided on  Stat.  3  &  4  4.  c.  27.  s,  42.),  where  Tindal 
C.  J.  observes  (p.  895)  upon  the  caution  to  be  used  in 
construing  a  statute  retrospectively.  In  Charrington  v. 
Meatheringham  [d)  the  Court  was  desired  to  award  costs 
under  a  repealed  statute,  which  it  clearly  could  not  do. 
It  is  stated,  in  7  Bac.  Ahr.  439,  Statute  {C)  {e),  to  be  "in 
the  general  true,  that  no  statute  is  to  have  a  retrospect 
beyond  the  time  of  its  commencement ;  for  the  rule  and 
law  of  parliament  is,  that  nova  constitutio  futuris  formam 
debet  imponere  non  prcsteritisJ^  The  principle,  as  to 
contracts,  is,  that  a  new  law,  introducing  new  requisites, 
will  not  avoid  a  contract  which  was  valid  before  the  law 
passed;  and  a  repealing  law  will  not  set  up  a  contract 
which  was  previously  void.  Gillmore  v.  Executor  of 
Shooter  [g)  proves  the  first  proposition,  and  Jaques  v. 
Withy  {h)  the  second.  Acts  may  be  drawn  so  as  to 
cut  off  subsisting  rights,  as  was  done,  by  oversight,  in 

(a)  3  A.  4;  E.  893.  (6)  1  A.  f  E.  338. 

(c)  3  A.  cjj-  E.  884.  {d)  2  M.  Sr  W.  228.  (e)  7th  ed. 

(g)  2  Mod.  310.    S,  C.  1  Ventr.  330.    2  Lev.  227.    2  Show.  16.  (as 
Helmore  v.  Shuter). 
{h)  1  H.  m.  65, 

Stat. 
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Stat.  6  G.  4.  c.  16.,  in  the  instance  which  came  before  1837. 
this  Court  in  Surtees  v.  Ellison  {a) ;  but  that  effect  can 

Hitchcock 

be  given  to  them  only  where  the  words  are  quite  clear.  against 

Way. 

Cur.  adv.  mlL 

Lord  Denman  C.  J.,  in  this  term  (June  12th),  deli- 
vered the  judgment  of  the  Court.  After  stating  the 
outline  of  the  case,  his  Lordship  proceeded :  On  these 
f  facts  the  defendant  obtained  a  rule  for  entering  a  non- 
suit under  stat.  9  Ann.  c.  14.  The  plaintiff  set  up  stat. 
5  ScG  JV.  4>.  c.  41.  s.  1.  as  an  answer. 

The  action  had  been  brought  long  before  the  latter 
act  passed :  the  plea  of  non  assumpsit,  pleaded  before 
the  new  rules,  entitled  the  defendant  to  make  his  pre- 
sent defence.  After  issue  joined,  the  act  was  passed, 
repealing  that  part  of  the  said  statute  which  makes  the 
bill  void,  and  enacting  that  any  bill  which,  if  this  act 
had  not  passed,  would  have  been  void,  "  shall  be  deemed 
and  taken  to  have  been  made,  drawn,"  &c.,  "  for  an 
illegal  consideration,"  and  the  same  consequences  shall 
ensue.  The  plaintiff  argued  that  this  enactment  could 
only  receive  effect  at  the  time  of  trial,  and  the  Court 
was  bound  to  act  upon  it  at  that  period.  And  many 
cases  were  cited  in  which  acts  of  parliament  repealing 
and  altering  the  law  had  been  so  construed.  But  they 
all  turned  on  the  peculiar  wording  of  those  acts,  which 
appeared  to  the  Court  to  compel  them  to  give  the  law 
an  ex  post  facto  operation.  It  is  enough  to  say  that  we 
find  no  such  words  in  the  5  &  6  jPT.  4.  c.  41.,  and  are 
of  opinion  in  general  that  the  law  as  it  existed  when  the 
action  was  commenced  must  decide  the  rights  of  the 

(a)  9  5.     C7.  750. 

parties 
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1837.      parties  in  the  suit,  unless  the  legislature  express  a  clear 
intention  to  vary  the  relation  of  litigant  parties  to  each 

Hitchcock  o  i 

against  other. 
Way. 

In  the  present  case  we  should  have  been  glad  to 
come  to  a  different  conclusion,  but  think  we  are  not 
warranted  in  doing  so,  but  that  the  rule  for  a  nonsuit 
must  be  absolute. 

Rule  absolute  (a), 

(a)  See  Rex  v.  Wix,  2  B.  ^  Ad.  203 ;  Rex  v.  Hungerford  Market  Com- 
pany, 2  B.  ^  Ad.  204,  note  (a),  and  348,  note  (a)  ;  Burn  v.  Carvalho, 
lA.^E.  895. 


The  King  against  The  Trustees  and  Managers 
of  the  MiLDENHALL  Savings  Bank. 

If  a  depositor     /i  RULE  nisl  was  obtained,  in  Easter  term,  1835,  for 

in  a  savings 

bank  calls  upon  a  mandamus  to  the  trustees  and  managers  of  the 

h^s^deposk,^  savings  bank  at  Mildenhall^  in  SuffblJc^  to  appoint  an 
pliX^n  c"on\eo  arbitrator  on  their  part,  to  whom,  together  with  an  arbi- 
embezzWnt  ^rator  named  by  John  Brett,  the  matters  in  dispute 
committed  by    between  the  said  John  Brett  and  the  trustees,  touching; 

the  clerk,  and,  ^ 

on  the  same      his  claims  upon  the  funds,  might  be  referred. 

account,  none 

of  the  other  By  the  affidavit  of  Brett,  it  appeared  that  the  bank 

deposits  are  i  t  i     i    •  i  ^ 

forthcoming,  vi^as  established  m  1818,  under  stat.  57  Or.  3.  c.  130. 
depositor  may,  ^he  Seventeenth  rule  [h)  provided  for  a  reference  to 
TgT::,,.  '  arbitration 

s.  45.,  call  upon 

the  trustees  of  the  bank  to  appoint  an  arbitrator  on  their  part  for  the  purpose  of  adjudi- 
cating on  the  dispute  touching  such  depositor's  claim. 

And  the  Court  will  issue  a  mandamus  to  the  trustees,  if  they  refuse. 

Quaere,  whether,  on  such  arbitration,  the  trustees  would  be  exempted  from  personal 
liability,  by  stat.  9  G.  4.  c.  92.  s.  9.,  in  a  case  where  the  default  took  place  before  the 
statute.    Or  generally. 

(6)  See  stat.  57  G.  3.  c.  130.  s.  27.    Stat.  9  G.  4.  c.  92  (« to  consoli- 
date and  amend  the  laws  relating  to  savings  banks  ")  enacts,  by  s.  45, 

«  That 
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arbitration  in  case  of  dispute  between  the  institution  1837. 
and  any  person  acting  under  the  same,  and  any  de-  ^ 
positor,  or  executor  of  a  depositor,  therein.   Brett,  who  against 
was  a  depositor,  and  executor  of  his  father,  who  had  Savings  Bank, 
also  been  a  depositor,  went  in  January  1835  to  the 
office  of  the  bank  for  the  purpose  of  obtaining  payment 
of  the  deposits,  amounting  to  360/. ;  but  there  was  no 
attendance  at  the  office,  and  no  payment  was  made. 
The  office  had,  as  the  deponent  was  informed  and  be- 
lieved, been  shut  up  in  1825,  by  reason  of  William 
Gill,  the  clerk  or  agent  of  the  institution,  having  ab- 
sconded after  embezzling  part  of  the  funds,  for  which 
he  was  prosecuted  by  the  trustees  in  the  same  year,  and 
convicted.    The  deponent  would  have  urged  his  claim 
earlier,  but  that  it  was  determined  among  the  depositors 
who  were  aggrieved  that,  to  save  unnecessary  litigation, 
proceedings  should  be  taken  by  one  only.  Accordingly, 
Amos  Crisp,  a  depositor,  after  calling  upon  the  trustees 
(who  were  also  part  of  the  body  of  managers)  to  pro- 
ceed by  way  of  arbitration,  which  they  would  not  do, 
brought  an  action  against  them  (under  the  advice  of 
counsel  {a) )  in  the  Court  of  Common  Pleas,  for  the 
amount  of  his  deposit.    A  special  case  was  stated,  and, 
in  Easter  term  1832,  that  Court  gave  judgment  for  the 

"  That  if  any  dispute  shall  arise  between  any  such  institution,  or  any 
person  or  persons  acting  under  them,  and  any  individual  depositor  therein, 
or  any  executor,  administrator,  next  of  kin,  or  creditor  of  any  deceased 
depositor,  or  any  person  claiming  to  be  such  executor,"  &c.,  "the  matter 
so  in  dispute  shall  be  referred  to  the  arbitration  of  two  indifferent  per- 
sons, one  to  be  chosen  and  appointed  by  the  trustees  or  managers  of 
such  institution,  and  the  other  by  the  pai-ty  with  whom  the  dispute  arose  ;" 
and  if  they  shall  not  agree,  then  "  such  matter  in  dispute  shall  be  referred 
in  writing  "  to  the  barrister  to  be  appointed  by  the  commissioners  of  the 
national  debt,  as  stated  in  sect.  4,  who  shall  receive  a  fee  of  not  more  than 
one  guinea,  and  whose  aM^ard  shall  be  final, 
(a)  See  the  judgment,  p.  958,  post. 

defendants, 
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1837.      defendants,  holding  that  no  action  lay,  but  that  the 
^        proper  remedy  was  by  arbitration  {«).    The  deponent 
against       also  Stated  reasons  for  his  not  having  proceeded  between 
Savings  Bank.   1832  and  the  time  of  movmg  for  this  rule.    The  Court, 
in  granting  the  present  rule  nisi,  directed  that  it  should 
be  served  on  the  trustees  and  some  of  the  principal 
managers.    In  Hilary  term,  1836  [b\ 

B.  Andrews  shewed  cause.  First,  the  trustees  are 
exempted  from  liability  by  sect.  9  of  stat.  9  G.  4.  c,  92., 
which  enacts  "  that  no  trustee  or  manager  shall  be  per- 
sonally liable,  except  for  his  own  acts  and  deeds,  nor 
for  anything  done  by  him  in  virtue  of  his  office  in  the 
execution  of  this  act,  except  in  cases  where  he  shall  be 
guilty  of  wilful  neglect  or  default."  The  Court  will  not 
grant  a  mandamus  which  could  have  no  result.  Secondly, 
the  arbitration  clause,  sect.  45,  relates  to  disputes  be- 
tween the  institution,"  or  persons  acting  under  them, 
and  "  any  individual  depositor."  The  "  institution  " 
there  means  the  whole  body  of  the  depositors,  and  the 
disputes  are  such  as  an  individual  might  have  with  the 
depositors  at  large.  The  act  did  not  contemplate  ques- 
tions like  the  present,  which  is,  virtually,  between  the 
body  of  the  depositors  and  their  trustees,  for  Brett  is 

not  asserting:  an  interest  adverse  to  that  of  the  other  de- 
cs 

positors.  The  matters  intended  by  the  statute  to  be  the 
subject  of  arbitration  were  probably  claims  of  incon- 
siderable amount,  and  for  adjusting  which  a  small  fee 
to  the  barrister  was  considered  sufficient.  Here  many 
thousands  of  pounds  may  be  in  question;  and,  if  the 

(a)  Crisp  v.  Bunburi/,  8  JBing.  394. 

(b)  January  29th.    Before  Lord  Denman  C.  J.,  Littledale  and  Wil- 
liams Js. 

secfciQn 
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section  apply,  the  barrister  may  be  called  upon  to  de-  1837. 
cide  on  the  mere  written  statements  of  the  two  arbi-     ^.  ^ 
trators.    Sects  2  and  8  of  stat.  9  G.  4.  c.  92.  shew  what 

MiLDENHALL 

the  "  institution  "  is,  and  what  relation  the  trustees  bear  Savings  Bank, 
to  it.  The  monies  and  goods  of  the  bank  are  vested  in 
them,  by  sect.  8,  "  for  the  use  and  benefit  of  such  insti- 
tution and  the  depositors  therein."  They  in  fact  exist 
before  the  institution,  for  it  is  not  formed  till  there  are 
depositors,  and  there  can  be  no  deposits  till  there  are 
trustees  and  managers.  The  trustees  are  agents  of 
the  institution,  but  not  "  persons  acting  under "  it. 
If  they  be  considered  as  forming  part  of  it,  together 
with  the  depositors,  the  arbitration  clause  is  still  not 
applicable  to  the  present  case.  The  direction  in  sect.  45, 
in  case  of  a  dispute  between  the  "  institution  "  and  an 
individual,  is,  that  the  trustees  or  managers  shall  appoint 
the  arbitrator  on  one  side,  and  the  party  with  whom  the 
dispute  arose  shall  name  the  other  ;  so  that  the  act  ap- 
pears to  contemplate  only  cases  where  the  trustees  or 
managers  may  be  acting  on  behalf  of  the  institution; 
not  where  the  contest  shall  be  between  the  depositors 
generally  and  the  body  of  trustees.  The  point  now 
raised  does  not  appear  to  have  been  discussed  in  Crisp 
V.  Bunhury  (a),  but  it  seems  to  have  been  taken  for 
granted  that  sect.  45  was  applicable. 

Storks,  Serjt.,  and  Moody,  contra.  The  argument 
that  the  trustees  are  not  liable  because  the  loss  arose 
from  GiWs  embezzlement,  rests  on  mere  assumption,  for 
it  does  not  appear  what  the  amount  embezzled  was  {b), 

(a)  SBing.  399. 

{b)  In  an  affidavit  made  in  opposition  to  the  rule,  Gill  was  stated  to 
have  embezzled  the  v^hoXe  funds  of  the  bank,  except  104^.  15s.  2d,  w 
thereabouts. 

In 
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•  1837.      In  TLx  'parte  Jones^  in  the  matter  of  Jones  {a\  where 
The  King  trustees  of  a  savings  bank  were  allowed  to  prove 

against      for  sums  embezzled  by  the  cashier,  two  of  the  learned 

MiLBENHALL  "         ^  ^ 

Savings  Bank.  Judges  of  the  Court  of  Review  intimated  strong  opinions 
as  to  the  liability  of  trustees  in  such  a  case.  The  ap- 
plicant here  desires  only  to  have  the  matter  put  into  a 
course  of  inquiry.  [^Littledale  J.  If  you  seek  to  charge 
parties  who,  by  sect.  9  of  the  statute,  are  liable  only  for 
their  own  default,  you  must  lay  a  probable  ground.] 
The  act,  if  retrospective  for  some  purposes,  is  no^^o 
for  the  purpose  of  destroying  claims  which  had  vested 
before  it  passed.  The  first  section,  indeed,  contains 
an  express  saving  clause,  which  may  reasonably  be 
extended  to  the  rights  of  Brett  and  his  father  in  respect 
of  former  payments  into  the  bank.  [Lord  Denman  C.  J. 
The  clause  speaks  only  of  not  invalidating  or  annul- 
ling.] As  to  the  effect  of  sect.  45,  Tindal  C.  J.  cer- 
tainly said,  in  Crisp  v.  Bunhury  {b),  "  It  is  not  denied, 
on  the  part  of  the  plaintiff,  that  the  present  case  falls 
within  the  description  of  those  contained  in  the  forty- 
fifth  section;'*  but  he  added,  "indeed,  it  would  be 
impossible  to  argue  that  the  present  is  not  a  dispute 
between  persons  acting  under  the  institution  and  an 
individual  depositor."  The  argument  on  the  other 
side  would  leave  the  depositors  without  any  legal 
remedy  against  the  trustees,  even  in  the  case  of  the 
greatest  misconduct.  The  point  now  taken  on  the 
forty-fifth  section  was  not  adverted  to  in  Bex  v.  T/ie 
Witham  Savings  Bank  (c),  and  Bex  v.  The  Cheadle 
Savings  Bank  [d).  The  direction  that,  in  case  of  any 
dispute,  the  trustees  or  managers  shall  name  one  ar- 

(a)  2  Mont.  ^  Ayr.  193.  {b)  8  Bing.  399. 

(c)  1  A.     E,  321.  ((Z)  I  A.  ^  E.  323.  note  (a). 

bitrator, 
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bitrator  will  apply  equally  whether  the  "institution"  1837. 

or  the  "  trustees  and  managers "  be  the  party  con-     rj,^^  -^^^^ 

testing  with  the  individual  depositor.     But,  if  the  ^j^^"^^^^^^,^ 

trustees  and  managers  are  not  the  institution  for  the  Savings  Bank. 

present  purpose,  it  would  be  difficult  to  say  who  stand 

in  that  situation,  or  to  whom  a  mandamus  could  go. 

In  bankruptcy,  where  a  debt  is  due  to  the  savings 

bank,  the  trustees  are  admitted  as  creditors.  iLiU 

tledale  J.    They  must  be,  because  the  statute  vests  the 

funds  in  them.]    Here  the  dispute  is  really  between 

the  depositor  and  the  trustees,  into  whose  hands  he  has 

paid  his  money.    After  the  decision  in  Crisp  v.  Bun- 

hury  (a)  it  would  be  very  hard  if  the  depositors  were 

to  be  again  defeated,  because,  as  it  is  said,  a  particular 

line  of  argument  was  not  pursued  in  that  case. 

Cur,  adv,  mlt. 


Lord  Denman  C.  J.,  in  this  term  [June  12th),  deli- 
vered the  judgment  of  the  Court. 

This  case  was  argued  several  terms  ago,  under  very 
peculiar  circumstances,  which  have  led  to  much  doubt 
and  delay.  It  was  a  rule  for  a  mandamus  to  the  trus- 
tees of  a  savings  bank  to  appoint  an  arbitrator,  for  the 
purpose  of  deciding  a  claim  preferred  against  them  by  a 
depositor,  who  had  sustained  a  loss  by  the  default  of 
one  of  the  officers.  A  depositor  in  the  same  bank  had 
brought  an  action  against  the  trustees  for  the  conse- 
quences of  the  same  default,  which  was  tried  some  time 
ago  in  the  Common  Pleas  (^?),  where,  however,  after  argu- 
ment and  time  taken  for  consideration,  that  Court  directed 
a  nonsuit  to  be  entered  on  the  ground  that  no  action 

(a)  8  Bing.  394. 


would 
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1837.  would  lie,  but  that  the  remedy  must  be  sought  under 
~  the  arbitration  clause.    The  reasoning  of  the  Court  to 

The  King  ,  ^ 

against       this  effect  is  strong,  and  we  cannot  say  that  they  were 
Savings  Bank,  mistaken,  though  a  high  legal  authority  then  at  the 
bar  (a)  had  given  an  opinion  that  the  party  ought  to 
proceed  by  action. 

This  circumstance  has  induced  us  to  pause  upon  the 
case :  but  we  cannot  see  any  ground  for  reversing  the 
judgment  of  the  Common  Pleas  on  this  point,  which  is 
moreover  one  of  great  practical  importance  to  the  whole 
body  of  depositors  in  savings  banks  throughout  the 
country,  little  able  as  they  may  be  supposed  to  be  to 
bear  the  expense  of  legal  proceedings,  and  invited  by 
the  act  to  invest  their  property  where  it  would  be 
placed  under  a  domestic  jurisdiction. 

Some  doubts  also  occurred  to  us,  whether,  under  the 
ninth  section  of  the  9  G.  4.  c,  92,  the  trustees  could  be 
personally  liable  to  the  depositors,  and,  if  not,  whether 
we  ought  to  order  them  to  refer  to  arbitration  a  ques- 
tion which  it  would  be  illegal  to  decide  against  them. 
But  we  think  that  this  consideration  ought  not  to  pre- 
vent our  placing  the  claimant  in  the  position  which 
the  act  has  provided  for  him.  There  may  be  particular 
facts  in  his  case  which  might  prevent  that  clause  from 
attaching ;  and  the  result  may  be  that  the  bank  may  be 
made  liable,  not  the  trustees  personally.  The  rule  must 
be  absolute. 

Rule  absolute. 


{<»)  The  opinion  was  understood  to  have  been  given  by  Parke  B. 
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1837. 


Archer  and  Others,  Executors  of  Thomas 
Archer,  against  Isaac  Marsh. 


The  declaration 


j-g.  M.  executed  a 
deed  recitin;r 


l^jOVENANT  on  a  deed  poll. 

cited  a  deed,  wliich  was  afterwards  set  out  on  oyer,  that  he  had 

entered  into 

and  the  material  parts  of  which  were  as  follows.  treaty  with  A. 

The  deed,  dated  January  17th,  1814,  was  executed  of  the  busfnei^ 
by  Robert  Marsh,  the  defendant  Isaac  Marsh,  and  others,  London 
and  recited  that  the  said  Robert  Marsh  and  the  other 


parties  to  the  deed  (naming  them)  did  some  time  since 


to  certain 
places  in  Nor- 
folk and  Suffolk  y 
and  I'rom  those 

carry  on  the  trade  or  business  of  carriers  from  London  places  to  Lon- 
don, which 

to  Cambridge,  Norwich,  Brandon,  Swaffham,  Dereham,  M.  carried  on 
and  various  other  parts  of  Norfolk  and  elsewhere,  under  relinquishing 

o  II'         1     •  f   T         •  r  to  A.  :  that  it 

(xc,  and,  bemg  desirous  oi  disposmg  or  part 


the  firm 
of  such 
a  treaty 


concern,  they  did,  in  Jpril  1812,  enter  mto 
with  Thomas  Archer  of  Sec,  common  carrier 


was  thereupon 
stipulated  that 
M.,  his  heirs, 
executors,  and 
administrators. 


(the  testator),  for  the  disposal  of  such  branch  or  part  should  not  at 

^         any  time  there- 
of their  said  business  as  extended  to  or  from  Simffham,  after  exercise 

the  trade  of  a 

Mundford,  Mildenhall,  and  the  several  other  parishes  or  common  carrier 

from  &c.  to  &c. 
(as  above),  and 

that  A.  should  pay  M.  a  certain  sum  for  the  good-will.  After  reciting  further  the  actual 
resignation  of  the  business  by  M.,  and  payment  of  the  sum  stipulated,  J/.,  in  consideration 
of  such  payment,  covenanted  to  A.,  his  executors,  administrators,  and  assigns,  that  Jlf., 
his  heirs,  executors,  and  administrators,  should  not  take  in  or  convey  any  goods  or  articles 
whatever  from  London  to  the  other  places  above  mentioned,  or  from  them  to  Lo?idon,  which 
places  were  formerly  connected  with  the  said  carrying  concern,  and  for  the  relinquishment 
of  the  carriage  to  which  M.  had  received  the  above  consideration. 

^.'s  executors  brought  covenant  on  the  deed,  and  alleged  as  a  breach  that  M.  had 
taken  in  and  conveyed  divers  goods  and  articles  from  London  to  other  places  above 
mentioned,  which  were  before  the  making  of  the  deed  connected  &c.,  and  from  those 
places  to  London,  contrary  to  the  tenor  of  the  deed  and  of  his  covenant  therein.  Held  (on 
objection  taken  to  the  declaration  upon  demurrer  to  the  plea), 

1.  That  the  breach  was  assigned  with  sufficient  particularity,  though  it  did  not  allege  - 
that  M.  conveyed  the  goods  as  a  common  carrier. 

2.  That,  where  a  party  has  agreed  to  forego  a  business  for  a  consideration,  the  Court 
cannot  enter  into  the  reasonableness  of  the  restraint  as  compared  with  the  consideration  ; 
and,  therefore,  that,  although  the  restriction  here  was  unlimited  as  to  time,  the  covenant 
could  not  be  pronounced  void  as  operating  in  undue  restraint  of  trade. 


Vol.  VI. 


3  S 


places 
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1837.  places  contiguous  or  near  thereto,  or  to  either  of  them, 
"  to  London,  or  from  London  to  any  or  either  of  such 

Archer  *' 

gainst  towns  or  parishes  as  were  above  specified,  or  any  other 
parish  or  place  contiguous  or  near  to  either  of  them, 
and  which  said  towns  &c.,  and  the  towns  and  places 
intended  to  be  included  as  contiguous  &c.,  were  consi- 
dered as  belonging  to  their  trade  carried  on  by  them  to 
Swqffham,  and  known  and  distinguished  by  the  "  Swqff- 
liam  waggon  concern,"  which  waggon  concern  it  was 
their  intention  to  give  up  and  relinquish  to  the  said 
TJiomas  Archer ;  and  upon  such  treaty  it  was  stipulated 
that  the  said  Robert  Marsh  and  others  should  not,  or 
should  any  or  either  of  them,  their,  any  or  either  of 
their  heirs,  executors,  or  administrators  at  any  time  or 
times  thereafter  exercise  the  trade  or  business  of  a  com- 
mon carrier  or  common  carriers  from  any  or  either  of 
such  parishes  or  places,  or  parts  adjacent  thereto,  to 
London,  or  from  London  to  any  or  either  of  such  pa- 
rishes or  places,  or  parts  adjacent  thereto,  and  as  were 
formerly  considered  as  belonging  to  their  Swqffham  con- 
cern ;  and  that,  as  an  equivalent  for  the  good  will  or 
profit  likely  to  be  derived  to  the  said  Tliomas  Archer 
from  taking  such  part  of  their  concern  or  business,  the 
said  Thomas  Archer  should  pay  unto  the  said  Robert 
Marsh  and  others  Is.  for  every  firkin  of  butter  to  be 
carried  by  the  waggon  of  the  said  Thomas  Archer  from 
Swajffham  to  London,  as  would  have  been  conveyed  by 
them  had  they  continued  to  conduct  and  carry  on  such 
branch  or  part  of  their  said  business  or  concern  from 
that  time  to  the  5th  day  of  April  now  last  past,  being 
one  third  part  of  the  carriage  of  such  butter ;  to  which 
terms  the  said  Thomas  Archer  consented  :  The  deed 
then  stated  that  the  said  Robert  Marsh  and  others  had 

resigned 
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i^signed  the  said  part  of  the  business  to  Thomas  Archer,  ]837. 
who  had  from  that  time  carried  it,  and  still  did  carry  ' 

Akcher, 

it,  on  upon  his  own  apcount :  and  that  an  account  afiainat 
had  been  taken  of  the  said  third  part  of  the  carriage 
of  butter  from  Swaffham  to  London^  which  amounted 
to  308/.  95, ;  and  it  then  proceeded:  Now,  therefore, 
know  ye  that,  in  consideration  &c.  (of  308/.  95.,  the 
full  payment  of  which  was  acknowledged),  they  the 
said  Robert  Marsh,  &c.,  do  hereby,  for  themselves, 
severally  and  respectively,  and  for  their  several  and 
respective  heirs,  executors,  and  administrators,  cove- 
nant, promise,  and  agree  to  and  with  the  said  Thomas 
Archer,  his  executors,  administrators,  and  assigns,  by 
these  presents,  in  manner  following:  that  is  to  say, 
that  they  the  said  Robert  Marsh,  Isaac  Marsh,  &c. 
(naming  the  other  parties),  their  heirs,  executors,  and 
administrators,  shall  not,  nor  will  any  or  either  of  them, 
by  themselves  or  any  of  themselves,  or  any  of  them- 
selves jointly  or  separately,  or  in  partnership  with  any 
other  person  or  persons  whomsoever,  or  by  their,  any  or 
either  of  their  partners,  servants,  or  agents,  take  in  or 
convey  any  goods  or  articles  of  any  description  whatso- 
ever from  London  to  any  or  either  of  such  parishes  or 
places  whatsoever,  or  any  other  parish  or  place  conti- 
guous or  near  thereto,  and  as  were  formerly  connected 
with  the  said  Swaffham  waggon,  and  usually  carried 
thereby,  or  take  in  or  convey  any  butter,  goods,  or  other 
articles  of  any  description  whatsoever  from  Swaffham, 
Mundford,  or  any  or  either  of  such  other  parishes  or 
places,  or  any  other  parish  or  place  contiguous  or  near 
thereto,  to  London,  upon  any  account  or  pretext  what- 
soever, which  said  places  were  formerly  connected  with 
3  S  2  their 


Mar&h. 


962  CASES  IN  TRINITY  TERM 

1837.      their  said  Swaffham  concern^  and  for  the  rehnquishraeiit 
of  the  carriage  to  which  they  have  received  the  Gonsider- 

Archer  ^  ^  ^ 

against       ation  before  mentioned.    In  witness  &g. 

The  breach  assigned  in  the  declaration  waSs  that 
defendant,  after  the  making  of  the  deed,  viz.  on  &c.^ 
and  on  divers  other  days  &c.,  hath  taken  in  and  con- 
veyed, and  still  continues  to  take  in  and  convey,  divers 
goods  and  articles  from  London  to  Swaffham,  Mundford 
and  Mildenhall,  and  to  divers  other  parishes  and  places 
contiguous  and  near  thereto,  which  were,  before  the  mak- 
ing of  the  said  deed,  connected  with  the  said  Swaffliam 
waggon,  and  usually  carried  thereby,  to  wit  &c.  (men- 
tioning a  number  of  places  in  Norfolk  and  Suffolk., 
among  which  was  Beacham'weU),,  and  hath  taken  in  and 
conveyed,  and  still  continues  &g.,  divers  goods  and 
articles  from  Swaffham  &c.,  and  divers  other  parishes 
and  places  contiguous  and  near  thereto,  which  were, 
before  the  making  of  the  said  deed,  connected  &c.,  viz. 
&c.,  to  London^  contrary  to  the  tenor  and  effect  of  the 
said  deed  poll,  and  of  the  covenant  of  the  said  defendant 
in  that  behalf  made  as  aforesaid. 

Sixth  plea.  As  to  the  carrying,  &c.,  goods  from 
Beachantwell  to  London,  that  defendant  did  not  at  any 
time  &c.  take  in  or  convey  or  continue  to  take  in  or 
convey  from  Beachamwell  to  London  any  other  goods 
or  articles  than  rabbits,  and  that  rabbits  were  not,  at 
any  time  before  the  making  of  the  deed,  usually  carried 
by  the  said  Swaffham  waggon,  or  connected  with  the 
said  Swaffham  concern ;  and  that  the  carriage  of  rab- 
bits Was  not  any  part  of  the  branch  of  the  said  business 
mentioned  in  the  deed  to  have  been  resigned  to,  and, 
at  the  time  of  the  making  of  the  said  deed,  carried  on 

by, 
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|}y,  Thomas  Archer^  or  for  the  relinquishment  of  which  1837. 
Robert  Marsh,  &c.,  had  received  the  consideration  &c. 

A  RCHER. 

Verification.  against 

1    .  .    1  mt  1  Marsh. 

General  demurrer  and  jomder.  The  ground  of  de- 
murrer stated  in  the  margin  was,  that  the  defendant  was 
precluded  by  his  covenant  from  carrying  rabbits  as  well 
as  other  things.  The  defendant  stated,  as  the  points  to 
be  argued  on  his  side,  that  the  deed  precluded  him 
only  from  carrying  such  articles  as  v;ere  theretofore 
usually  carried  by  the  Swqff'ham  waggon  and  connected 
therewith,  and  that  rabbits  were  admitted  by  the  de- 
murrer not  to  be  such  articles,  &c. ;  that  the  pleadings 
disclosed  no  consideration  for  giving  up  the  branch  of 
business  mentioned  in  the  sixth  plea,  and  that  the  ab- 
sence of  su€h  consideration  was  admitted  by  the  demur- 
rer :  Also,  that  the  declaration  shewed  no  cause  of 
action,  the  deed  being  an  agreement  in  undue  restraint  of 
trade ;  nor  did  the  declaration  shew  that  the  defendant 
had  conveyed  any  goods  as  a  common  carrier.  The 
demurrer  was  argued  in  last  Michaelmas  term  (a). 

Wighfjnan  for  the  plaintiff.  First,  as  to  the  plea. 
(The  argument  on  this  point,  turning  wholly  on  the 
terms  of  the  particular  deed,  is  omitted.)  Secondly, 
the  breach  is  properly  assigned.  At  least  no  objection 
can  be  taken  which  would  not  be  good  on  general 
demurrer.  The  breach  is  stated  in  the  very  words  of 
the  covenant  alleged  to  have  been  broken.  The  whole 
context  of  the  deed  shews  that  the  covenant  is  against 
carrying  as  common  carriers,  and  as  the  defendant  and 

(a)  November  18th,  1836.    Before  Lord  Denman  C.  J.,  Patteson,  Wil- 
liams, and  Coleridge  5s. 

3  S  3  the 
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1837.  the  other  parties  to  the  deed  had  formerly  done;  and 
"  the  breach  is  alleged  to  have  been  committed  "  con- 

Archer 

against  trary  to  the  tenor  and  effect  of  the  said  deed  poll,  and 
Marsh. 

of  the  covenant  of  the  said  defendant  in  that  behalf 
made  as  aforesaid."  According  to  the  defendant's  con- 
struction of  the  breach,  the  covenant  as  well  as  the 
breach  would  relate  to  carrying  and  conveying,  not  as 
common  carriers,  but  in  any  manner  whatever.  Thirdly, 
as  to  the  alleged  restraint  of  trade.  An  agreement 
simply  in  restraint  of  trade  may  be  bad :  but  this  is  a 
restriction  within  reasonable  limits,  and  for  a  consider- 
ation which  the  Court  cannot,  on  demurrer,  pronounce 
to  be  insufficient.  Such  restrictions  have  been  held 
good  in  many  cases;  Mitchel  v.  Reynolds  {a\  Chesman 
V.  Nainby  {h\  Davis  v.  Mason  (c),  Bunn  v.  Guy  {d\ 
Morris  v.  Colman  {e\  Homer  v.  Ashford  (g),  Leigh  v. 
Hind  The  contract  has,  indeed,  been  held  un- 
lawful in  an  extreme  case,  as  Horner  v.  Graves 
where  the  limit  marked  out  by  the  agreement  was  of 
such  extent  that  the  plaintiff  could  not  have  carried  his 
own  business  so  far,  and  the  restraint  was  therefore 
wholly  disproportioned  to  any  benefit  which  he  could 
derive  from  it.  In  Gale  v.  Reed  {k\  where  the  restraint 
was  not  more  than  co-extensive  with  the  benefit  to  be 
derived,  the  agreement  was  held  good. 

(a)  1  P.  Wms.  181. 

(6)  2  Str.  739.    S.  C.  2  Ld,  Raym.  1456".     -S".  C.  in  error,  in 
Proc,  1  Bro.  P.  C.  234.  (2d.  ed,) 

(c)  5T.  i2. 118.  {d)  4  East,  190. 

(e)  18  Ves.  438.  (g)  3  Bing.  322. 

(h)  9  B.  §•  C.  77-1  (0  7  Bing.  735. 

{Ic)  8  East,  80. 

Wallinger, 
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Wallinger^  contra.  As  to  the  last  point:  the  business  1837. 
is  transferred  by  this  deed  for  a  shilling  per  firkin  on  Akcher 
the  butter  carried  by  Thomas  Archer^  and  which  but  for  against 

Marsh, 

the  agreement  would  have  been  carried  by  the  former 
waggon  concern  from  Swqffham  to  London  during  one 
year :  and  in  consideration  of  this  the  defendant  and 
the  other  late  proprietors  covenant  to  Thomas  Archer^ 
his  executors,  administrators,  and  assigns,  that  they,  the 
defendant  and  the  other  parties  to  the  deed,  their  heirs, 
executors,  and  administrators,  shall  not  nor  will  take  or 
convey  goods  as  is  therein  specified.  This  binds  the 
parties  to  an  indefinite  time,  and  although  the  plain- 
tiff may  have  given  up  the  business.  No  consideration 
can  be  adequate  to  such  a  promise.  [Lord  Denman  C.  J. 
In  Hitclvcock  v.  Coker{a)  the  executors  were  not  re- 
strained, though  named  in  the  agreement  We  have 
lately  decided  that  case  on  great  consideration,  and  it  is 
now  before  a  court  of  error.  We  had  better  hear  what 
that  court  decides,  before  we  dispose  of  the  present  ques- 
tion.] Then,  as  to  the  declaration:  the  breach  follows 
the  covenant  in  words,  but  not  in  effect.  The  recital  of 
the  deed  is,  that  the  defendant  and  others  carried  on 
the  business  of  carriers,  and  made  a  treaty  with  Thomas 
Archer  for  "  the  disposal  of  such  branch  or  part  of  their 
said  business  as  extended"  &c.  Their  covenant  there- 
fore was,  not  to  take  or  convey  goods  as  carriers. 
Consistently  with  the  allegation,  here,  of  a  breach  of 
*  covenant,  the  defendant  might  have  conveyed  the  goods 
in  a  private  carriage.  The  words  "  contrary  to  the 
tenor  and  effect  of  the  said  deed  poll,  and  of  the 


(«)  Ant^,  p.  438. 

S  S  4 


covenant," 
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covenant,"  do  not  cure  this  inaccuracy.  .  In  an  Anony- 
mous Case  [a)  in  Sir  T.  Jones^  it  appears  that  the  de- 
fendant, if  he  had  demurred,  would  have  had  judgment 
for  want  of  particularity  in  the  breach,  though  it  con- 
cluded contra  formam  conventionis."  In  Clayton  v. 
Kynaston  {b)  Holt  C.  J.  said,  that  "  secundum  formam 
et  effectum  articulorum  is  only  matter  of  conclusion, 
which  cannot  serve  without  premises."  [Coleiidge  J. 
There  the  plea  objected  to  did  not  follow  the  language 
of  the  covenant  to  which  it  referred.  Your  objection 
here  is,  in  effect,  that  you  have  allowed  words  to  be 
used  in  the  covenant  which  do  not  convey  the  full  sense 
of  the  deed.  If  they  do,  why  are  not  the  words  used  in 
the  covenant  sufficient  in  the  breach  ?  It  is  enough,  at 
any  rate,  if  the  breach  and  the  covenant  are  co- extensive. 
Lord  Denman  C.  J.  Why  might  not  the  defendant 
covenant  not  to  carry  at  all  ?]  In  Warn  v.  Bickford  (c) 
the  breach,  though  assigned  in  the  language  of  the 
covenant,  was  held  too  general. 

Wightman,  in  reply,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  I  think  there  is  no  doubt  on 
any  point  but  the  restraint  of  trade.  We  will  wait  the 
decision  of  Hitchcock  v.  Coker. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  in  this  term  [June  12th)  de- 
livered the  judgment  of  the  Court. 

(a)  2  (Thomas)  Jones,  125. 

(b)  2  Salk.  573.    S.  C.  (not  S.  P.)  1.  Ld.  Ray.  419. 

(c)  7  Trice,  550.  See  Earl  of  Falmouth  v.  Thomas,  1  Cro.  ^  M.  89. 
S.  a  3  Tyr.  26. 

This 


1837. 


AUCHKR 

against 
Maiish. 
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This  case  arose  on  a  covenant  entered  into  between  1837. 
the  plaintiffs  and  the  defendant  and  others,  that  the 

Archer 

latter,  for  considerations  specified,  should  relinquish  to  against 
r  •  '         c  ^    •  •  11  Marsh. 

the  lormer  a  certain  portion  ot  their  carrying  trade,  and 
abstain  from  exercising  it  within  certain  limits.  The 
breach  alleged  was,  that  the  defendant  had  still  con- 
tinued it :  and,  as  the  defence  rested  on  the  supposed 
illegality  of  the  agreement  as  in  restraint  of  trade, 
which  nearly  resembled  the  case  of  Hitchcock  v.  Coker{a\ 
decided  in  this  Court  in  last  'Easter  term,  and  pending 
in  the  Court  of  Error  at  the  time  of  the  argument,  it 
was  determined  to  postpone  our  judgment  till  that  case 
should  be  finally  decided. 

The  particular  objection  to  the  agreement,  which 
was  common  to  the  present  case  and  that  above  men- 
tioned, was,  that  the  restraint  was  much  more  extensive 
than  was  necessary  for  the  full  protection  of  the  plaintiff, 
the  purchaser  of  the  good  will  of  the  business. 

The  Court  of  Error  has  reversed  our  judgment,  on 
the  principle  that  the  restraint  of  trade  in  that  case 
could  not  be  really  injurious  to  the  public,  and  that  the 
parties  must  act  on  their  view  of  what  restraint  may  be 
adequate  to  the  protection  of  the  one,  and  what  advan- 
tage a  fair  compensation  for  the  sacrifice  made  by  the 
other. 

We  may  observe  that  our  own  opinion,  when  Hitch- 
cock  V.  Coker  {a)  was  under  discussion,  leant  much  the 
same  way ;  but  we  thought  ourselves  bound  by  the 
authority  of  Horner  v.  Graves  (Z>),  where  the  Court  of 
Common  Pleas  entered  into  an  inquiry  into  the  terms 


(a)  Ante,  p.  438. 


(b)  7  Bing.  735. 


of 
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1837.      of  the  contract  between  the  parties.    That  case  appears 
to  be  overruled  by  the  late  decision  in  error.    We  not 


Archer, 


against  only  bow  to  its  authority,  but  think  that  in  this  respect 
it  establishes  a  more  correct  and  much  more  convenient 
rule  of  law.    Our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Note  to  Rex  v.  Parry,  ante,  p.  810. 

By  Stat.  7  PFl  4.  4*  1  Vict  c,  78.  s.  4.,  the  choice  of  revising 
assessors  for  the  future  is  provided  for,  and  no  burgess  list 
revised  before  this  act  passed,  by  the  mayor,  alone,  or  assisted 
by  any  other  person  or  persons,  shall  be  taken  to  have  been 
ill  revised  by  reason  of  the  mayor  not  having  been  assisted 
by  the  assessors  of  the  mayor's  ward. 


The  remaining  cases  of  Trinity  term,  1837,  will  be  found 
in  the  next  volume. 


AN 

INDEX 


TO 


THE   PRINCIPAL  MATTERS. 


ABATEMENT. 

I.  Setting  aside  plea  or  amending  after, 
to  save  the  Statute  of  Limitations. 

Wliere  parties  have  pleaded  in  abate- 
ment for  non-joinder  of  a  defendant, 
this  Court  will  not  set  aside  the  plea,  or 
allow  the  writ  to  be  amended,  on  the 
ground  that  the  plaintiflPis  barred  by  the 
Statute  of  Limitations  from  bringing  a 
fresh  action. 

And,  on  motion  for  such  amendment, 
the  Court  refused  to  enter  upon  the 
consideration  of  facts  stated  on  affidavit 
to  show  an  equitable  claim  to  the  indul- 
gence.   Roberts  v.  BatCy  778. 

IL  Abatement  or  bar.  Jurisdiction,  L 

ABSTRACT. 

Of  county  accounts.  Inspection^  1,  1. 
Treasurer,  L 

ACCEPTANCE. 

I.  Of  Bill. 

Express  promise  to  pay  by,  effect  of 
declaring  upon.  Vendor  and  Pur- 
chaser, IV.  1. 

II,  Of  assigned  apprentice.  Poor,  XII.  1. 

ACCOUNTS. 
I.  County.  Inspection^  Treasurer,!. 


II.  Parish.    Auditor,  I. 

III.  Mandamus  to  deposit.  Treasurer,  I. 

ACQUIESCENCE. 

Of  lord  in  an  inclosure  from  the  waste, 
how  determined.    Manor,  I. 

ACQUITTAL. 

At  what  period  of  the  trial  a  co-defend- 
ant is  entitled  to.    Attorney,  III. 

ACQUITTANCE. 
Discharge, 

ACT,  LOCAL. 
Statute,  XLVI,  to  LV. 

ACTION. 

I.  By  baron  and  feme.  Baron  and 
Feme,  L 

II.  By  curate  for  stipend.  Jurisdiction,  I. 
in.  Notice  of.    Notice,  IV.  1. 

IV.  How  affected  by  alteration  of  law 
during  its  pendency.  Bills  of  Exchange, 
1.2. 

ACTIONEM 
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AGENT,  I.— IV. 


ACTIONEM  NON. 

When  not  required  at  commencement  of 
plea.    Landlord  and  Tenant,  I.  2. 

ADDING  COUNTS. 
Effect  as  to  bail.    Bail,  11. 

ADDITION. 

Of  deponent  in  affidavit  to  hold  to  bail. 
Affidavit,  III.  5. 

ADJOURNMENT. 

I.  Power  incident  to  court.  Poor,  XIX. 

II.  Of  appeal,  effect  of.    Poor,  XVII.  5. 
XIX. 

III.  Of  arbitration,    effect  on  party's 
privilege  from  arrest.    Arrest,  I. 

ADMISSIBILITY. 

Evidence. 

ADMISSION. 

I.  Of  attorneys.    Attorney,  I. 

II.  Tacit.    Evidence,  IV.  5.  Infant. 

III.  Of  documents,  notice  for.  Docu- 
ments, I. 

ADVERSE  POSSESSION. 
Limitations^  II.  1. 

AFFIDAVIT. 

I.  1.  Effect  of  scandal  and  impertinence 
in.    Treasurer,  I. 

2.  Effect  of  wilful  omissions.  Trea- 
surer, I. 

3.  Omission  not  supplied  by  the  party's 
own  assertions,  whilst  arguing  in 
person.    Prisoner^  III. 

4.  Vi^hen  it  must  not  be  of  hearsay. 
Life,  IV. 

5.  Presumptions  in  absence  of.  Man- 
damus, I.  1. 

II.  1.  On  drawing  up  rule.  Arbitration, 

1.  1. 

2.  Not  used  on  motion  to  quash  re- 
turn to  Mandamus.    Treasurer,  I. 

III.  Of  Debt. 

1.  'I^o  banking  company.  Prisoner, 

2.  When  irregular  and  not  a  nullity. 
Prisoner,  III. 

3.  Addition  of  deponent. 


In  an  affidavit  of  debt,  deponent 
described  himself  only  as  **  acting  as 
managing  clerk  "  to  plaintiff's  attorney, 
whose  place  of  business  was  named : 
held,  insufficient.  Graves  v.  Brown- 
ing, 805. 

IV.  To  take  advantage  of  irregularity, 
What  it  must  state.    Prisoner,  III. 

V.  Of  grand  juror. 

When  not  admissible.  Grand  Jury^  1. 

VI.  For  Quo  Warranto. 

1.  What  it  must  show.  Q^uo  Warranto, 

V.  3. 

2.  Of  persons  not  qualified  to  be  re- 
lators may  be  used.  Qjiio  Warranto, 

VI.  2. 

VII.  Perjury  in.    Evidence,  ^^^^I .  1. 

VIII.  When  the  court  will  not  enter 
upon  claim  to  indulgence  on.  Abate- 
ment, I. 

AGE. 

Of  Party  executing  a  deed.  Poor,  XII.  3. 

AGENT. 

I.  Responsibility  to  purchaser. 

L.  and  Co.,  brokers  at  Liverpool, 
sold  hemp  by  auction  at  their  rooms, 
and  gave  an  invoice,  describing  the 
goods  as  "  bought  of  L.  and  Co.,"  and 
received  part  of  the  price,  but  failed  to 
deliver  the  goods.  An  action  being 
brought  against  them  by  the  purchaser 
for  the  non-delivery,  and  for  money 
had  and  received, 

Held,  thg,t  L.  and  Co.  had  made 
themselves  responsible  as  sellers,  by 
the  invoice;  and  could  not  defend 
themselves  by  evidence  tending  to  shew 
that  they  sold  as  agents,  and  had  in- 
timated that  fact  before  and  at  the 
time  of  the  sale,  and  that,  the  princi- 
pals being  indebted  to  L.  and  Co.,  the 
invoice  had  been  made  out  in  their 
names,  according  to  a  custom  of  brokers 
in  Liverpool,  to  secure  the  passing  of 
the  purchase-money  through  their 
hands.    Joyies  v.  Littledale,  486. 

II.  Dealing  with  goods  after  bankruptcy 
of  principal.    Bankrupt,  II. 

III.  Copy  by  public  notary,  when  not  a 
copy  by  agent  of  both  parties.  Evi- 
dence, XIII.  1. 

IV.  Plea,  to  debt  for  rent,  that  plaintiff 
demised  by  the  authority  of  A,  when 
it  does  not  amount  to  a  plea  that  he 

demised 


AGENT,  IV.  V, 

demised  as  agent  of  A.  Landlord  and 
Tenant^  III.  2. 
V.  Agency  of  special  bailiff  when  not 
determined  by  constructive  arrest. 
Sheriff,  III. 

AGREEMENT. 

I.  Or  lease.    Landlord  and  Tenant^  1. 1. 

II.  For  demise  of  hereditaments  partly 
incorporeal.  Landlord  and  Tenant,  1. 2. 

III.  To  convey,  followed  by  usage  in  con- 
formity, when  not  evidence  of  a  subse- 
quent conveyance.    Highway,  I. 

IV.  In  restraint  of  trade.  Restraint,  I.  1. 

V.  Parol,  by  corporation  aggregate.  Cor- 
poration,  I.  II. 

AIDER  BY  VERDICT. 
Pleading,  XXV. 

ALDERMEN. 
Court  of,  London.  Newgate. 

ALL. 

Interpretation  of  the  word  in  a  traverse. 
Common.)  I. 

ALL  MATTERS  IN  DIFFERENCE. 
Reference  of.    Arbitration,  I. 

ALLEGATION. 

I.  Mixed  of  law  and  fact.    Pleading,  X. 

II.  Not  required  of  fact  rendered  imma^^ 
terial  by  the  course  of  the  pleading. 
Replevin,  I. 

ALLOCATUR. 
V\''hen  evidence.    Malicious  Arrest.,  I, 

ALTERATION. 

I.  Of  risk.    Lisurance  III.  1.  IV. 

II.  Of  law  pendente  lite.  Bills  of  Ex- 
change, I.  2. 

AMBIGUITY, 

I.  In  charter.    Quo  Warranto,  V.  5. 

II.  In  pleading.    Common,  I. 

AMENDMENT. 

I.  To  save  Statute  of  Limitations,  when 
refused.    Abatement,  I. 


APPLICATION,  I.  971 

.  Of  Nisi  Prius  record. 

In  an  action  for  trespasses,  laid  on  a 
day  named  and  on  divers  days  between 
that  day  and  the  commencement  of  the 
action,  the  Nisi  Prius  record  omitted 
the  date  of  the  writ.  It  did  not  ap- 
pear whether  the  omission  occurred 
also  in  the  issue  delivered.  The  Judge 
at  Nisi  Prius,  on  the  ground  that  it 
was  necessary  that  the  commencement  of 
the  action  should  appear,  inserted  the 
date  from  the  original  writ;  which  was 
produced.  This  Court  refused  a  rule 
for  a  nonsuit  or  new  trial. 

1.  Because  the  commencement  of  the 
action  sufficiently  appeared  from  the 
writ  produced,  without  inserting  the 
date  in  the  Nisi  Prius  record. 

2.  Because  the  amendment  might  be 
made  at  Nisi  Prius,  under  the  Rules, 
liil.  4  W.  4.    Cox  v.  Painter,  491. 

III.  Effect  as  to  bail.    Bail,  II. 

IV.  Of  grounds  of  appeal.  Poor,  XVil. 
5.  XIX. 

V.  Of  caption  of  indictment,  when  re- 
fused. Grand, Tury. 

ANSWER. 

To  part,  when  it  operates  as  an  answer 
to  the  whole.  Vendor  and  Purchaser, 
IV.  1. 

ANTECEDENT  DEBT. 

Payment  of  when  not  protected.  Bills 
of  Exchange,  I.  1. 

ANY. 

Whether  it  may  be  construed  "any  such." 
Bills  of  Exchange,  I.  1 . 

APPARENT  DEFECT. 
In  order  of  removal.   Poor,  XVIII.  2. 

APPEAL. 

I.  Against  Poor-rate.    Poor,  VII. 

II.  Against  order  of  removal.  Poor,  XVI. 
toXXIL 

ill.  Against  boroughrate.  Boroiighrate. 
IV.  Enterins:  and  respiting.  Boroughrate, 
Poor,  XIX. 

APPLICATION. 

I.  To  set  aside  award,  time  for.  Arbitra- 
tion, I.  1. 

II.  For 
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ARBITRATION,  I.—IV. 


II.  For  delay,  when  no  waiver  of  an  ob- 
jection.   Arbitration,  I.  1. 

III.  To  take  advantage  of  irregularity  in 
affidavit  of  debt,  time  for.  Prisoner,lll. 

APPOINTMENT. 

I.  Of  chaplain,  under  a  charter.  Inha- 
bitant, I. 

II.  Of  curate  on  non-residence.  Juris- 
diction, I. 

III.  Of  gamekeeper,  effect  in  evidence. 
Manor,  I. 

IV.  Of  special  bailiff,  what  amounts  to. 
Sheriff,  III. 

APPRENTICE. 

I.  Bound  in  foreign  country.  Poor^  XII.  3. 

II.  Assignment  of  parish.    Poor,  XII.  1. 

III.  Settlement.    Poor,  XII. 

APPURTENANT. 
To  a  fair,  what  not.  Tolls, 

ARBITRATION. 
I.  Authority  of  arbitrator. 

Declaration  in  covenant  upon  an  in- 
denture, alleged  one  breach  by  non- 
payment of  rent,  and  three  by  not  re- 
pairing, &c.  Pleas ;  first,  that  the  in- 
denture was  obtained  by  fraud;  and 
next,  performance  as  to  the  several 
breaches.  The  plaintiff  traversed  the 
fraud,  and  joined  issue  on  the  pleas  of 
performance,  exce[)t  that  there  was  an 
omission  to  perfect  the  issue  on  the 
fourth  plea.  By  order  of  Nisi  Prius,  it 
was  directed  that  the  jury  should  give 
a  verdict  for  the  plaintiff  on  the  first 
issue,  and  damages  assessed  on  the  first 
breach  at  10/.,  and  costs  405.,  subject  to 
the  award  of  an  arbitrator,  to  whom 
the  cause  and  all  matters  in  difference 
were  referred,  to  order  and  determine 
what  he  should  think  fit  to  be  done  by 
the  parties,  respecting  the  matters  in 
dispute,  with  liberty  for  him  to  amend 
the  record,  and  to  direct  what  should 
be  done  between  the  parties :  the  costs 
of  the  cause  to  abide  the  event  of  the 
award,  and  the  costs  of  the  reference 
and  award  to  be  in  the  arbitrator's  dis- 
cretion. The  award  recited  that  the 
only  matter  in  difference,  besides  the 


cause,  was  a  claim  of  20/.  rent;  and 
the  arbitrator  awarded  that  the  verdict 
on  the  first  issue,  and  the  assessment  of 
lo/.  on  the  first  breach,  should  stand, 
and  found  for  the  plaintiff  on  the  three 
other  issues,  and  assessed  damages  upon 
each,  directing  the  verdict  to  be  en- 
tered for  the  aggregate  of  the  damages 
on  the  four  breaches ;  he  also  directed 
that  the  defendant  should  pay  20/.  for 
rent,  and  that  the  plaintiff  should  ex- 
pend 193/.  6s.  in  repairs,  for  which  pur- 
pose he  should  have  power  to  enter  on 
the  premises ;  and  that  the  defendant 
should  pay  the  costs  of  the  reference 
and  award. 

Held,  that  the  award  was  entirely 
bad,  the  arbitrator  having  no  power  to 
increase  the  verdict,  and,  therefore, 
not  having  determined  the  matter  in 
dispute. 

The  award  was  published  more  than 
four  days  before  the  end  of  Hilary 
term.  The  motion  to  set  aside  the 
award,  made  in  Easter  term  following, 
after  execution  issued,  was  held  in  time; 
and  the  award  was  set  aside  for  the 
above  defect. 

Held,  also,  that  the  defendant  did 
not  waive  the  objection  to  the  award, 
by  permitting  the  plaintiff  to  enter  and 
perform  the  repairs. 

Nor  by  attending  the  taxation  of 
costs  in  Hilary  vacation. 

Nor  by  applying  to  the  plaintiff  in 
Hilary  vacation  for  delay  of  execution, 
which  application  was  acceded  to  by 
the  plaintiff  on  terms  which  the  de- 
fendant did  not  accept. 

The  rule  to  set  aside  the  award  was 
drawn  up  on  reading  "  the  affidavit  of 
the  defendant,  and  the  paper  writing 
thereto  annexed ; "  and  the  affidavit  in 
support  of  the  rule  stated  facts  to  shew 
that  the  paper  writing  was  a  copy  oi 
the  award.  Held  sufficient.  Hayivard 
V.  Phillips^  119. 

II.  In  disputes  between  depositors  and 
trustees  of  savings'  banks.  Savings* 
Bank. 

III.  Privilege  of  party  from  arrest.  Ar- 
rest, 1. 

IV.  Award. 

1.  Between  lessor  and  incumbrancers 
by  title  paramount,  effect  of  notice 
to  lessee.    Landlord  and  Tenant,  II. 

2.  Practice  on  setting  aside.  Ante,  I.  1. 

3.  Waiver  of  objections.    Ante,  I.  1, 

ARGUMENT, 


ARGUMENT. 

ARGUMENT. 

Assertion  in,  does  not  supply  an  omission 
in  the  affidavit  of  the  party  arguing  in 
person.    Prisoner,  III. 

ARGUMENTATIVENESS. 
Pleading,  II. 

ARREST. 

I.  Privilege  from. 

Party  to  reference:  expected  mo- 
tions :  extensions  by  sickness. 

A  cause  being  referred  to  arbitra- 
tion, the  plaintiff  in  that  cause,  who 
was  the  defendant  in  this,  came  from 
Yorkshire  to  London  to  attend  the 
reference.  The  defendant  in  the  re- 
ference stated  that  the  order  of 
reference  had  been  surreptitiously  ob- 
tained, and  that  he  should  move  the 
Court  of  Exchequer,  in  term,  to  set  it 
aside.  The  arbitrator  adjourned  the 
reference,  to  await  the  result  of  such 
motion,  on  Salurdayy  January  7th ; 
term  began  on  the  11th;  and  the 
plaintiff  remained  in  London,  awaiting 
the  motion  till  Monday ,  January  16th, 
when,  no  motion  having  been  made, 
he  was  about  to  leave  London,  but  was 
arrested.  Held,  that  he  was  not  pri- 
vileged from  arrest  by  reason  of  his 
attendance  on  the  arbitration,  or  on 
account  of  the  expected  motion. 

The  arbitrator  having  appointed  a 
day  for  holding  the  reference,  plaintiff, 
having  attempted  without  success  to 
obtain  a  postponement,  came  to  Lon- 
don without  sufficient  money  to  pay 
his  expenses.  He  remained  in  London 
several  days  after  the  reference  had 
been  adjourned,  for  want  of  money  to 
carry  him  home,  and,  having  at  length 
obtained  money,  was  about  to  leave 
London  immediately,  when  he  was 
arrested.  Held,  that  his  previous  in- 
ability to  leave  London  was  no  ground 
for  prolonging  his  privilege  from  arrest 
as  a  party  attending  the  reference. 

Quaere,  whether  the  privilege  would 
have  been  extended  if  the  detention 
had  been  caused  by  illness  ?  Spencer 
v.  Newton,  623. 

II.  What  constitutes. 

1.  Constructive  by  delivery  of  capias 
to  sheriff.    Sherif,  III. 

2.  By  special  bailiff,  when  not  such  as 
to  determine  his  agency.  Sheriff",  III. 
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III.  Remedy  for. 

1.  Case.    Malicious  Arrest,!, 

2.  Trespass.    Notice,  III.  1. 

3.  Irregularity  in  affidavit  to  hold  to 
bail  how  taken  advantage  of.  Pri- 
soner,  III. 

AS. 

"  Acting  as  managing  clerk,"  is  not 
equivalent  to  "  managing  clerk."  Affi^ 
davit,  III.  5, 

ASSAULT. 
Notice,  IV.  1. 

ASSESSMENT. 
Of  compensation.   Mandamus^  I.  1. 

ASSENT. 

Of  inhabitants  under  charter.  Inha- 
bitant, I.  1. 

ASSESSORS. 

Who  ought  to  be  present  at  the  revision 
of  the  burgess  list.  Quo  Warranto. 
VI.  2. 

See  also  note,  p.  968. 

ASSETS. 

A  pledge  in  the  hands  of  the  executor, 
how  far  it  is.    Executory  II. 

ASSIGNEE. 

I.  Of  insolvent  debtor,  his  remedy  against 
a  lessee.  Landlord  and  Tenant. 
III.  2. 

II.  Effect  of  his  permitting  insolvent  to 
demise.    Landlord  and  Tenant,  111.  2. 

III.  Of  bankrupt.  Bankrupt, 

ASSIGNMENT. 

I.  Of  parish  apprentice.  Poor,  XII.  1. 

II.  Of  curate's  stipend  by  bishop,  under 
non-residence  act.    Jwisdiction,  I. 

III.  Under  insolvent  acts,  how  proved. 
Evidence,  XII.  1.  2. 

ASSISTANT  OVERSEER. 

Poor,  II.  (a).  2. 

ASSUMPSIT. 
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ASSUMPSIT. 

I.  On  agreement  in  restraint  of  trade. 
Restraint,  I.  1. 

II.  Effect  of  nolle  prosequi  as  to  part. 
Pleadings  XXV.  1. 

III.  By  corporation    aggregate,  on  an 
executory  contract.   Corporation,  II. 

IV.  Indebitatus,    against  corporation 
aggregate.    Corpoi-ation^  I. 

V.  For  goods    taken    subject    to  ap- 
proval.   Corporation,  1. 

ASSURANCE. 
Insurance. 

ATTENDING  TAXATION. 
Arbitration,  I. 

ATTORNEY. 

I.  Right  to  practice. 

An  attorney  who  practises  in  the 
county  court,  after  having  omitted  for 
a  year  to  take  out  his  certificate,  is 
not  liable  to  penalties  under  stat. 
12  G.2,  c.  15.  s.  7.,  as  a  person  prac- 
tising in  the  county  court  without 
having  been  legally  admitted  according 
to  stat.  2  G.  2.  c.  23.  Hodkinson  v. 
Mayer,  194. 

II.  Employment. 

For   prisoner,   effect    of.  Prisoner, 
III. 

nr.  Liability;  on  levy  by  bailiff  out  of 
the  jurisdiction. 

In  trespass  for  taking  goods  under 
process,  upon  a  regular  judgment,  but 
in  a  place  to  which  the  process  did 
not  run,  the  plaintiff  may  recover  the 
whole  value  of  the  goods,  and  not 
merely  the  amount  of  damage  which 
he  has  sustained  by  their  being  taken 
in  a  wrong  place. 

The  Court  refused  to  grant  a  rule 
nisi  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence, 
where  the  damages  fell  below  20/., 
though  the  case  was  stated  to  be  of 
general  importance  as  relating  to  the 
boundaries  of  a  jurisdiction. 

Attorneys  (partners)  delivered  to  a 
bailiff;  for 'the  purpose  of  being  exe- 
cuted, a  precept,  issued  from  a  local 
court,  indorsed  with  the  attorneys' 
names,  and  directing  a  levy  upon 
goods  within  the  jurisdiction.  The 
attorneys  carried  on  business  at  FaU 
mouth;   and  the  party  to  be  levied 


upon  had  had,  for  many  years,  a  house 
and  goods  at  Penryn,  and  was  not 
known  to  have  a  residence  or  property 
elsewhere.  The  levy  was  made  in 
that  house.  The  attorneys  had  sent 
a  message  to  the  debtor,  as  to  the  time 
at  which  the  bailiff  would  levy;  and 
the  bailiff  while  levying,  said  that  he 
was  employed  by  those  attorneys.  In 
an  action  against  them  and  the  baihff 
for  unlawfully  levying,  the  attorneys 
pleaded,  1.  Not  guilty:  2.  A  justifi- 
cation under  the  process :  the  bailiff 
pleaded  the  justification  only :  the 
plaintiff  replied,  that  the  house  was 
not  within  the  jurisdiction ;  and  issues 
were  joined  thereon. 

Held,  1.  That  the  attorneys  were 
not  entitled  to  an  acquittal  at  the  close 
of  the  plaintiff's  case,  in  which  the 
facts  had  appeared  as  above  stated. 

2.  That,  on  the  close  of  the  whole 
case,  nothing  material  having  been- 
added  except  that  the  defendants, 
(though  they  proved  a  regular  judg- 
ment), failed  to  bring  themselves 
within  the  jurisdiction,  the  Judge 
ought  to  have  told  the  jury  that  there 
was  no  evidence  to  implicate  the  at- 
tornej^s.  And  this,  even  assuming 
them  to  have  known  that  the  bailiff 
intended  levying  at  the  house  in  ques- 
tion ;  although,  if  they  had  known 
also  that  the  house  was  beyond  the 
jurisdiction,  they  might  possibly  have 
been  considered  joint  trespassers  with 
the  bailiff.    Sowell  v.  Champion,  407. 

IV.  Service  on. 

1.  Declaration  against  prisoner.  Pn~ 
soner.  III. 

2.  Grounds  of  appeal  against  order  of 
removal.    Poor,  XIX. 

V.  His  bill,  as  against  the  opposite  party. 

1.  When  not  allowed  in  costs  under 
compensation  clauses.  Compensa- 
tion, II.  4. 

2.  Promise  to  pay  adversary's,  when  it 
is  within  the  Statute  of  Frauds. 
Statute,  IX.  1. 

VI.  His  lien  for  costs. 

How  affected  by  his  being  substantially 
the  party.    Costs,  IV. 

ATTORNMENT. 

By  sub-lessee  to  prior  incumbrancer  with 
powers  of  distress,  when  it  constitutes 
a  tenancy  from  year  to  year.  Landlord 
and  Tenant,  II. 

AUDITOli, 


AUDITOR. 


BAILIFF. 
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AUDITOR. 

L  Under  vestry  act. 

Notwithstanding  an  audit  under  local 
act. 

Trustees  appointed  under  a  local 
act  for  building  a  new  parish  church, 
with  power  to  make  rates  for  that 
purpose  and  for  discharging  debts  to  be 
incurred  under  the  act,  are  liable  to 
account  before  parochial  auditors  ap- 
pointed under  the  vestry  act  1  &  2  W.  4. 
c.  60.,  as  a  board  having  control  over 
part  of  the  parochial  expenditure ; 
though  the  local  act  requires  such 
trustees  to  keep  an  account  of  the 
assessments,  receipts  and  payments 
under  the  act,  to  be  examined  and 
allowed  once  a  year  at  quarter  sessions ; 
and  though,  by  the  same  act,  their 
accounts  are  open  to  inspection  (on 
payment  of  1*.)  by  any  person  liable  to 
the  above  rates. 

A  mandamus  calling  on  such  trus- 
tees to  produce  before  the  auditors 
"  the  accounts "  (without  limit  as  to 
time)  kept  by  them  under  the  local 
act,  and  requiring  the  clerk  to  the 
trustees  to  produce  the  books  of  ac- 
count which  may  concern  the  above 
accounts,  is  bad,  as  exceeding  the  au- 
thority given  by  stat.  1  &  2  JV.4.  c.60. 
ss.  34,  35.,  although  such  mandamus 
begin  by  reciting  a  demand  made  by 
the  auditors  upon  the  trustees  in  terms 
conformable  to  the  act,  and  a  refusal 
to  comply  with  such  demand. 

When  the  validity  of  a  return  to  a 
mandamus  is  argued  on  a  concilium, 
the  party  impugning  the  return  must 
begin,  although  the  opposite  party 
states  that  he  shall  object  to  the  form 
of  the  mandamus.  Rex  v.  Church 
Trustees  of  St.  Pancras,  514. 

II.  County.   Treasurer,  I. 

AUTHENTICATION. 
Of  copy.    Evidence,  XIII.  1.  XIV.  1. 

AUTHORITY. 

L  What  should  appear  on  the  face  of 
a  v/rit.   Contuynace  Capiendo,  I. 

II.  Excess  of,  in  the  mandatory  part  of 
a  writ.    Auditor,  I. 

Vol.  VI. 


III.  Of  lords  of  the  treasury  under  the 
municipal  reform  act.  Statute. 
XLV.  5. 

IV.  Of  arbitrator.    Arbitration,  I. 

V.  Of  auditors  under  vestry  act.  Au- 
ditor, I. 

VI.  From  plaintiff  to  part  with  goods 
when  inferable.    Evidence,  IV.  3. 

VII.  From  father  to  supply  his  child  with 
clothes,  evidence  of.  Infant, 

AWARD. 

I.  Entirely  bad.    Arbitration,  I. 

II.  Motion  to  set  aside.  Arbitration^  I. 

III.  Attornment  under.  Landlord  and 
Tenant,  II. 

BAIL. 

I.  Affidavit  to  hold  to.  Affidavit^  III.  3. 
Prisoner,  III. 

II.  Liability  of. 

How  affected  by  amendment  of  declar- 
ation. 

Plaintiff  held  defendant  to  bail  on 
an  original  writ;  after  declaring,  he 
amended  the  declaration,  adding  fresh 
counts.  He  recovered  a  verdict  on  all 
the  counts  in  the  declaration,  with 
damages  assessed  severally  on  each. 
He  then  taxed  the  costs,  without  se- 
parating those  incident  to  the  new 
counts  from  the  others. 

Held,  that  the  bail  (though  liable  to 
the  damages  recovered  on  the  causes 
of  action  mentioned  in  the  recogni- 
sance) were  not  liable  for  the  costs 
incident  to  the  new  counts ;  and  that 
the  plaintiff,  not  having  separated  the 
two  classes  of  costs,  could  not  recover 
any  from  the  bail.  Taylor  v.  Wilkin- 
son, 535. 

III.  Discharge,  on. 

When  it  does  not  amount  to  an  escape 
though  a  writ  has  been  delivered  to 
the  sheriff  at  the  suit  of  another 
party.    Sheriff,  III. 

BAILIFF. 

Special. 

I.  What  a  sufficient  appointment  of 
Sheriff,  III. 

II.  Sheriff,  how  far  exonerated.  Sheriff 

in. 

BANK  FOR  SAVINGS. 
Savings'  Bank. 

3  T  BANK 
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BANK  OF  ENGLAND. 
Breach  of  its  privileges.    Pleadivg,  X. 

BANKING  COMPANY. 

I.  Affidavit  of  debt  being  due  to.  Prisoner, 
III. 

II.  Illegality  of,  pleaded.    Pleadings  X. 


BANKRUPT. 

I.  Redemption  of  mortgage  by  assignees 
post  diem. 

Stat.  6  G.  4.  c.  16.  s.  70.  does  not 
enable  the  assignees  of  a  bankrupt 
mortgagor  to  revest  the  legal  estate  in 
themselves  by  tender  or  payment  to 
the  mortgagee  after  the  day  on  which, 
by  the  deed,  the  mortgage  becomes 
absolute  in  default  of  payment;  though 
a  tender  or  payment  before  the  day 
will,  under  that  section,  vest  the  legal 
estate  in  them.  Dunn  v.  Massey,  479. 

II.  Protection  of  transactions  more  than 
two  months  before  the  commission 
issued. 

Defendant,  being  in  the  employment 
of  J.  in  his  trade,  sold,  bona  fide,  some 
goods  belonging  to  J".,  after  J.  had 
committed  an  act  of  bankruptcy,  of 
which  defendant  was  ignorant.  The 
sale  was  more  than  two  months  before 
the  commission  issued.  Defendant 
acted  under  a  general  authority.  The 
assignee  brought  trover.  Held, 

1.  On  a  plea  of  not  guilty,  that  de- 
fendant, having  sold  under  a  genera) 
authority  only,  had  been  guilty  of  a 
conversion ;  and  that,  if  he  had  any 
justification,  he  should  have  pleaded  it 
specially. 

2  On  issue  joined  on  a  traverse  of 
the  assignee's  possession,  that  the 
plaintiff  must  recover;  no  evidence 
being  given  that  the  purchaser  was 
ignorant  of  the  bankruptcy ;  sects.  81 
and  82  of  Stat.  6  G.  4.  c.  16.  protecting 
the  transfer  only  where  the  party 
dealing  with  the  bankrupt  is  without 
notice ;  and  the  burthen  of  proof 
being  here  on  the  defendant  who 
affirmed  the  sale.  Pearson  v.  Graham, 
899. 

in.  Pleading.    Ante,  II. 


BAR. 

Or  abatement.    Jurisdiction,  I. 

BARON  AND  FEME. 

I.  Joinder,  in  trover  for  inventory  of 
goods  mortgaged  to  feme  when  sole. 

Goods  were  mortgaged  to  a  feme 
sole  by  deed,  with  a  proviso  that,  if 
interest  and  principal  should  be  paid 
at  stated  times,  the  deed  should  be 
void.  The  goods  were  described  in  an 
inventory  annexed  to  the  deed.  The 
mortgagee  married,  and  she  and  her 
husband  declared  in  trover  for  the  in- 
ventory, alleging,  after  recital  of  the 
deed,  that  they  had  not,  nor  had  either 
of  them,  received  possession  of  the 
goods;  that  they  were  lawfully  pos- 
sessed of  the  indenture  and  inventory; 
and  that,  being  so  possessed,  they  lost 
the  inventory,  which  defendant  found, 
and  converted,  to  their  damage.  The 
declaration  did  not  allege  any  default 
of  the  payments  mentioned  in  the  pro- 
viso. 

Held,  on  demurrer,  that  the  wife 
might  properly  be  joined  as  a  plaintiff. 
Ay  ling  V.  Whicker,  259. 

II.  Settlement    of   children  of  wife's 
former  marriage.    Pooi^,  X. 

BARRISTER. 
Counsel. 

BASTARDY. 
Poor,  II.  (a)  2. 

BENEFICIAL  OCCUPATION. 
Poor,  VI.  2,  5. 

BEVERLEY. 
Local  acts.    Poor,  VI.  5. 

BILL. 

Indictment. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

I.  Consideration. 


1.  When 
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]  .  When  not  exempted  from  the  con- 
sequences of  usury  by  payment  with- 
out notice,  but  protected  as  drawn 
at  three  months. 

Stat.  58  G,  3.  c.  95.  exempts  a  bill 
or  note  from  the  operation  of  the 
usury  laws,  in  the  hands  of  an  indorsee 
who  has  discounted  or  taken  it  in  pay- 
ment without  having  notice  of  the 
usury  at  the  time  when  he  discounted 
or  made  the  payment;  but  not  in  the 
hands  of  a  party  who  has  innocently 
taken  it  in  payment  of  an  antecedent 
debt. 

Stat.  3  &  4  fT.  4.  c.  98.  s,  7.,  which 
enacts  that  no  bill  or  note  made  pay- 
able at  or  within  three  months  after 
date,  or  not  having  more  than  three 
months  to  run,  shall  be  void  by  reason 
of  any  interest  taken  thereon,  &c., 
applies  to  a  note  payable  to  A.  or  order 
on  demand,  and  given  for  money  lent 
on  an  agreement  to  pay  5l.  over  and 
above  all  lawful  interest  for  the  loan 
during  such  time  as  the  lender  should 
forbear,  and  give  day  of  payment  for 
the  same. 

In  the  following  clause  of  stat.  5  &  4 
W.  4.  c.  98.  s.  7.,  "Nor  shall  the  liabi- 
lity of  any  party  to  any  bill  of  exchange 
or  promissory  note  be  effected  by  rea- 
son of  any  statute  or  law  in  force  for 
the  prevention  of  usury,"  — -  Qucsre, 
whether  the  words  "  any  bill  of  ex- 
change "  are  to  be  construed  as  "  any 
such  bill  of  exchange?  " 

QucsrCf  whether  stat.  5  &  6  W.  4. 
c.  41.  s.  1.  operates  retrospectively  in 
favour  of  securities  affected  with  usury  ? 
Vallance  v.  Siddel,  932. 

2.  Gaming  consideration. 

In  an  action  against  the  acceptor  of 
a  bill  of  exchange,  brought  by  a  bona 
fide  holder  before  the  passing  of  stat. 
5  &  6  W.  5.  c.  41.,  but  tried  after,  the 
defendant  may  avail  himself  of  stat. 
9  A7in.  c.  14.,  and  is  entitled  to  nonsuit 
if  he  prove  the  bill  to  have  been  given 
for  a  gaming  consideration. 

Where  the  law  is  altered  by  statute, 
pending  an  action,  the  law  as  it  existed 
when  the  action  was  commenced,  must 
decide  the  rights  of  the  parties,  unless 
the  legislature,  by  the  language  used, 
shew  a  clear  intention  to  vary  the 
mutual  relation  of  such  parties.  Hitch- 
cock V.  Wai/^  943. 


II.  How  drawn  payable. 

On  demand,  to  secure  repayment  with 
usurious  interest.    Ant^,  I.  1. 

III.  Presentment  for  payment. 

Where  drawer  had  no  effects  nor 
expectations  of  its  being  paid. 
If  the  drawer  of  a  bill  of  exchange 
have  no  effects  in  the  hands  of  the 
drawee  at  the  time  of  drawing  the  bill, 
and  of  its  maturity,  and  have  no  ground 
to  expect  that  it  will  be  paid,  it  is  not 
necessary  to  present  the  bill  at  maturity; 
and,  if  it  be  presented  two  days  after, 
and  payment  be  refused,  the  drawer  is 
liable.    Terri/  v.  Parker,  502. 

IV.  Notice  of  dishonour. 
What  sufficient. 

In  an  action  by  indorsee  of  a  bill  of 
exchange  against  drawer,  the  following 
notice  of  dishonour  was  held  sufficient. 
"  Bill,"  &c.,  "  drawn  by  you,  is  this  day 
returned,  with  charges,  to  which  your 
immediate  attention  is  requested." 
Signed  by  the  indorsee.  Grugeon  v. 
Smith,  499. 

V.  Indorsee. 

1.  Innocent.    Ant^,  I.  1,  2. 

2.  *' Discounting    or  taking  in  pay- 
ment," what  is  not.    Anth,\.  1. 

BINDING. 

Apprentice. 

BIRMINGHAM. 
Local  acts.    Poor,  VI.  (l.) 

BISHOP. 

Appointment  of  curate  by,  on  non-resi- 
dence of  rector.    Jurisdiction,  I. 

BOARD. 
Poor,  I.,  II.    Auditor,  1. 

BONA  FIDE. 

I.  As   distinguished    from  colourable. 
Mandamus,  II.  1. 

II.  As  distinguished   from  reasonable. 
Notice,  IV.  2. 

5  T  2     in.  1.  Sup- 
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CANCELLATION. 


III.  1.  Supposition  of  right.  iVb^ice,  IV.  1 . 

2.  Acting  as  justice.    Notice,  IV.  2. 

3.  Holder.  Bills  of  Exchange,! .  1,2. 

BOND. 

Interest  after  judgment,  when  not  a  con- 
dition of  reversing  outlawry.  Interest, 


11.  1. 


BOOKS. 


I.  Of  county  accounts  to  be  deposited 
with  the  clerk  of  the  peace,  though 
they  contain  private  discharges. 
Treasurer,  I. 

II.  Of  public  company  under  local 
acts,  specifications  in.  Mandamus,  I. 

BOROUGH. 

Exemption  from  county  rate.  County,  1. 1 . 
See  also  Municipal  Corporation. 

BOROUGHRATE. 
Notice  of  appeal  against. 

Notice  of  an  appeal  against  a  borough 
rate,  under  stat.  5  &  6  W,  4.  c.  76. 
s.  92.,  must  state  directly  that  the  party 
appealing  is  aggrieved,  or  must  shew 
facts  from  which  it  can  be  collected. 

It  is  not  sufficient  that  the  notice 
describes  the  appellant  as  a  burgess  of 
the  borough,  called  upon  to  pay  the 
rate. 

On  appeal  against  a  borough-rate, 
no  notice  being  proved,  except  as  above 
mentioned,  the  recorder  refused  to 
hear  the  appeal,  or  to  enter  and  respite : 
This  court  refused  a  mandamus  to 
compel  him  to  hear  it ;  though  it  was 
stated  on  affidavit  that  the  appellant 
was  a  party  aggrieved,  and  that  the 
omission  in  the  notice  arose  from  over- 
sight.   Bex  v.  Bond,  905. 

BOUNDARY. 

Evidence  by  reputation. 

On  a  question  of  boundary  between 
two  estates,  if  evidence  has  been  given 
that  the  boundary  of  the  estates  is  the 
same  as  that  between  two  hamlets,  evi- 
dence of  reputation  as  to  the  boundary 
of  the  hamlets  may  be  adduced  for  the 
purpose  of  proving  that  of  the  estates  ; 
and  the  jury  may  be  desired  to  take 
into  consideration  the  latter  evidence 
if  they  are  satisfied  with  the  first.  Tho- 
vias  v.  Jenkins^  525. 


BREACH. 

I.  Of  condition  in  policy  of  insurance 
against  fire.    Insurance,  III.  I. 

II.  Of  covenant  for  continuance  of  term. 
Covenant^  I.  1. 

III.  Of  covenant  to  prove  continuance 
of  fife.    Life,  IV. 

IV.  Of  terms  of  warrant  of  attorney. 

Malicious  Arrest,  I. 

V.  Of  warranty.  Insurance,lY.  Vendor 
and  Purchaser,  IV.  1.  Warranty. 

VI.  Non-compliance  as  to  part,  when  not 
a  breach  of  warranty  as  to  the  whole. 
Insurance,  IV.  1 . 

VII.  Of  covenant  in  restraint  of  trade. 
Restraint,  1.3. 

VIII.  When  sufficiently  assigned  in  the 
words  of  the  covenant.  Restraint,  1. 5. 

BRIDGEWATER. 
Corporation.    Statute,  XLV.  5. 

BRIEF. 

When  not  allowed  in  costs.  Compensa- 
tion, II.  4. 

BROKER. 
When  responsible  as  seller.    Agent,  I. 

BUILDING. 

What  is  a  separate  and  distinct.  Poor, 
XIII.  1. 

BURGESS. 

I.  Relator  need  not  be.  Q,uo  Warranto, 
VI.  2. 

II.  Not  necessarily  a  party  grieved  by 
boroughrate.  Boroughrate. 

BURGESS-LIST. 
Mandamus,  II.  I.  Quo  Warranto,Yl.  2. 

BURNING. 

Of  will,  what  a  sufficient  revocation. 
Will,  II.  1. 

CANCELLATION. 
Of  will.    Will,  U.  I. 

CAPTION. 


I 


CAPTION. 


CAPTIO  N. 
Of  an  indictment.    Grand  Jury^  I. 

CARRIER. 

Covenant  in  restraint  of  trade.  Restraint, 
1.3, 

CASE. 

L  Action  on  the. 

For    malicious  arrest.  Malicious 
Arrest^  I.  1 . 
II.  Granted  by  sessions.    Poory  XXII. 

CERTAINTY. 

I.  In  pleading.  Pleading,  VI.  Restraint., 
I.  5. 

II.  In  statement  of  grounds  of  appeal. 
Poor,  XVII.  1. 

CERTIFICATE. 

I.  Omission  to  take  out.    Attorney,  I. 

II.  Of  life  of  cestui  que  vie,  what  satis- 
fies a  covenant  to  produce.    Life,  IV. 

III.  Of  proof  of  documents,  how  to  be 
signed  to  entitle  party  to  costs  abso- 
lutely.   Documents,  I. 

CHANCERY. 
Decree. 

CHAPEL. 

I.  Nomination  to.    Inhabitant,  I. 

II.  Chapel-warden.   Poor,  II.  (a)  2. 

CHARACTER. 

I.  In  which  receipt  is  signed  under  pro- 
test, whether  it  alters  rights  as  against 
a  third  party.    Executor,  II. 

II.  In  which  an  act  is  done  when  not  ne- 
cessary to  be  alleged.    Restraint,  1. 3. 

CHARGE. 

I.  Recital  in  a  will  that  the  estate  devised 
is  charged  with  a  gross  sum  and  provi- 
sions for  keeping  down  the  interest, 
elFect  of  in  evidence  as  to  the  legal 
estate  being  outstanding.    Manor,  I. 

II.  Of  debts,  &c.  on  real  estate,  effect  of 
in  a  will.    Devise,  1.2. 
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CHARTER. 

I.  Want  of  non  intromittant  clause.  Coun- 
ty I.  1. 

II.  Ambiguity  in.     Inhabitant,  I.  Quo 
Warranto,  V.  3. 

III.  Concessisse  et  confirmasse ;  con- 
struction of  the  words.  Tolls. 

CHARTERPARTY. 

Copy  when  not  evidence.  Evidence, 
Xlll.  1. 

CHILDREN. 

I.  Of  wife's  first  marriage,  settlement 

of.    Poor,  X. 

II.  Order  of  removal  of.   Poor,  XVIII. 

2. 

III.  See  also  Infant. 

CHURCH  BUILDING  ACTS. 
Poor,  I.  (5)2.    Tithes,  I. 

CHURCH-RATE. 

Under  local  act,  enforcement  of  by  man- 
damus.   Tithes,  I. 

CHURCHWARDEN. 

When  not  an  overseer  of  the  poor. 
Poo?',  II.  (a)  2. 

CLAIM. 

Of  depositor  in  savings'  bank.  Savings 
Bank. 

CLEAR. 

Mandamus  to  justices  to  issue  distress 
warrant,  where  point  clear.    Tithes,  I. 

CLERK. 

I.  Common.     Quo    warranto,    VI.  3. 

Statute,  XLV.  5. 

II.  To  justices.    Statute,  XLV.  5. 

III.  Of  the  peace.      Statute,  XLV.  5. 
Treasiirer,  I. 

IV.  To  attorneys,  affidavit  by.  Affidavit, 
III.  5. 

CO-DEFENDANT. 

Acquittal  of  in  the  course  of  the  case, 
not  a  matter  of  ri^ht.    Attorney,  III. 

3  T  5  COG- 


980  COGNISANCE. 


COMPENSATION,  I.,  11.  i.— 5. 


COGNISANCE. 

Of  replevins,  how  sheriff  is  to  proceed  in 
liberty  with.    Replevin,  I. 

COLONIES. 

I.  Binding  apprentice  in.    Poor,  XII.  5. 

II.  Law  of,  evidence  of,  when  not  ne- 

cessary.   Poor,  XII.  3. 

COLOURABLE. 

As  distinguished  from  bona  fide.  Man- 
damus, II.  1. 

COMMENCEMENT. 

I.  Of  action,  amendment  of  N.  P.  record 
by  inserting.    Amendment,  2. 

II.  Of  plea  under  rule  H.  4.  W.  4,  Land- 
lord and  Tenant^  I.  2. 

COMMISSION. 

Of  judges  delegate.  Contumace  Cajnendo, 
I. 

COMMISSIONERS. 

I.  Of  sewers.  Sewers. 

II.  Poor  law.    Poor,  I. 

COMMON. 

I.  How  a  surcharge  is  to  be  replied. 

Case  by  commoner  for  disturbing  his 
common  by  putting  on  cattle.  Plea,  a 
right  of  common  appurtenant  for  cattle 
levant  and  couchant,  that  the  cattle  in 
the  declaration  mentioned  were  de- 
fendant's own  commonable  cattle  levant 
and  couchant,  and  that  he  put  them 
on  to  use  the  common,  which  is  the 
same,  &c.  Replication,  that  "  all  the 
said  cattle  in  the  said  declaration  men- 
tioned" were  not  defendant's  own 
commonable  cattle  levant  and  couch- 
ant, in  manner,  &c.  Conclusion  to 
the  country. 

Held,  that  defendant  maintained  his 
issue  by  shewing  that,  on  the  occasion 
of  every  alleged  disturbance,  some  of 
the  cattle  put  on  were  levant  and 
couchant;  and  that  plaintiff  could  not 
insist  on  a  surcharge.  The  word 
"  all "  was  interpreted  to  mean  that 
the  levancy  and  couchancy  was  untruly 


alleged  as  to  all  the  cattle ;  not  that  it 
was  truly  alleged  of  some,  and  falsely 
of  others.    Bowen  v,  Jenhin,  911. 

II.  Of  pasture.  Prescription. 

III.  Lands  in  lieu  of,  allotted  in  trust 
for  freemen,  how  rated.    Poor,  VI.  2. 

COMMON  CARRIER. 
Restraint,  I.  5. 

COMPANY. 

Banking  Company.    Public  Company. 

COMPENSATION. 

I.  Under  municipal  reform  act.  Quo 
Warranto,  VI.  3.    Statute,  XLV.  5. 

II.  Under  local  acts. 

1.  Mandamus  to  issue  warrant  for 
jury.    Mandamus,  \.  \. 

2.  Effect  of  verdict.    Mandamus,  I.  1. 

3.  Mandamus  to  enforce  payment. 
Mandamus,  I.  1 . 

4.  What  included  as  costs  of  sum- 
moning jury  and  expenses  of  wit- 
nesses. 

A  railway  act,  4  &  5  W.4.  c.  xxv., 
made  provision  for  summoning  a  jury 
to  assess  compensation  in  case  of  dis- 
agreement respecting  the  purchase  of 
lands;  and  it  enacted  that,  if  the  jury 
should  award  a  higher  sum  than  had 
been  offered  by  the  railway  company, 
"  all  the  costs  of  summoning  such  jury^ 
and  the  expenses  of  witnesses,"  should 
be  paid  by  the  company  ;  if  for  a  lower 
sum,  then  one  moiety  of  such  costs  by 
each  of  the  litigant  parties.  The  next 
section  provided  that  all  parties  dis- 
puting with  ihe  company,  and  de- 
manding to  have  compensation  as- 
sessed by  a  jury,  should  oblige  them- 
selves by  bond  to  bear  their  propor- 
tion (if  any)  "  of  the  costs  and  exi^enses 
of  summonirtg  and  retwming  such  jury 
and  taking  such  verdict,  and  of  the  sum- 
moning and  attendance  of  ivitnesses.'' 

Held,  that  these  clauses  did  not 
entitle  the  successful  party  to  general 
costs  of  the  inquiry,  such  as  might  be 
recovered  in  an  action  by  the  party 
gaining  a  verdict;  not,  therefore,  to 
costs  of  drawing  brief,  counsel's  fee, 
solicitor's  charges  for  attending  the 
inquiry,  or  surveyor's  charges  (except 
an  allowance  for  time  and  traveUing 
expenses)  for  viewing  and  valuing. 

Although 


COMPENSATION,  II.  4,  5. 

Although,  by  the  clause  giving  the 
jury  process,  and  regulating  the  inquiry, 
it  was  enacted  that,  in  such  inquiry, 
the  party  claiming  compensation  should 
"  be  deemed  to  be  plaintiff,  and  entitled 
to  the  same  rights  and  privileges  as 
plaintiffs  in  actions  at  law.  Rex  v. 
Gardner,  112. 

5.  Costs  on,  how  recovered.  Man- 
damus, I.  1. 

COMPLIANCE. 

With  judge's  order  for  particular  of 
escape,  what  required.  Particular,  IV. 

CONCESSISSE  ET  CONFIR- 
MASSE. 

Interpretation  of  in  a  charter.  Tolls. 

CONCILIUM. 
Practice  on.    Auditor,  I. 

CONCURRENT. 

I.  Audit.    Auditor,  I. 

II.  Jurisdiction  of  county  and  borough 

justices.    Statute,  XLV.  3. 

CONDITION. 

I.  In  policy  of  insurance  against  fire. 

Insurance,  III.  1. 

II.  What    may   be    imposed    in  an 

order  for  reversal  of  an  outlawry. 
Interest,  II.  1. 

CONFIRMATION. 
Charter  of.  Tolls. 

CONSENT. 

I.  Of  existing  guardians  when  required 
to  formation  of  union  by  poor-law 
commissioners.    Poor,  I.  {b)  2. 

II.  Of  board  of  guardians  when  sufficient 
against  a  dissentient  parish.  Poor,  I. 
{c)  1. 

III.  Of  apprentice's  first  master  to  ser- 
vice with  second.  Poor,  XII.  2. 

IV.  To  reversal  of  outlawry  on  summons 
raises  a  presumption  of  error.  Interest, 
II.  1. 

CONSEQUENCES. 

How  far  taken  into  consideration  on  a 
motion  for  a  quo  warranto  informa- 
tion.   Quo  Warranto,  VI.  2. 

CONSIDERATION. 

I.  For  agreement  in  restraint  of  trade.  | 
Restraint,  I.  1. 
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II.  Legal,  whether  it  is  also  equivalent,  a 
question  for  the  jury.    Restraint,  I.  1. 

III.  Void  in  part,  when  void  altogether. 
Vendor  and  Purchaser,  IV.  1 . 

IV.  Non-performance  of  executory.  Vendor 
and  Purchaser,  IV.  1. 

V.  What  sufficient  to  raise  an  implied 
promise  by  or  to  a  corporation  aggre- 
gate.   Corporation,  L,  II. 

VI.  Illegality  of.  Bill  of  Exchange,  1,1,2, 

CONSTABLE,  HIGH. 
High  Constable. 

CONSUETUDINES. 
Tolls. 

CONSTRUCTION. 

I.  Of  statute. 

1.  Restrained.  Poor,\.{a)l.  Nil.  X.  1. 
Limitations,  II.  1.  Master  and  Ser- 
vant, 2. 

2.  Not  restrained.  Evidence,  XII.  2. 
Poor,Xl.  1,  2.  Xin.2.  XIIL  (s) 
XIX.  Savings'  Bank.  Bill  of  Ex- 
change, 1.1 .  Statute^ XLV.  o.  Tithes,  I. 

5.  Enlarged.  Statute,  XLV.  5.  Poor. 
XVII.  1. 

4.  Not  enlarged.  Bankrupt,  I.  Com- 
pensation, II.  4.  Evidence,  XII.  1. 
Bill  of  Exchange^  I.  1,  2.  Poor, 
III.  1.  XIIL  1.  Will.ll.l.  Re- 
plevin, I. 

5.  Directory.  Poor,  III.  1. 

6.  Probably  contrary  to  intention. 
Poor,  XIV.  ^ 

7.  Of  descriptive  expression  in.  Poor, 

I.  {b)  2. 

8.  When  retrospective.  Limitations, 

II.  1.  Bill  of  Exchange,  I.  2.  Sav- 
ings' Bank. 

9.  When  not  inferential.  Poor,  III.  ]. 

10.  Not  unless  intention  clearly  shewn. 
Bills  of  Exchange,  I.  2. 

11.  "Other,"  when  confined  to  objects 
ejusdem  generis.  Master  and  Ser- 
vant, 11. 

12.  "Noluerint"  and  "  per  defaltam." 
Replevin,  I. 

II.  Of  rules. 

1.  Of  rule  and  affidavit.  Arbitration,!. 

5  T  4  HL  Of 
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CONVICTION. 


III.  Of  writs. 

1.  Of  mandamus.    Auditor,  I. 

IV.  Of  charters.  Inliahitant,  I.  Q,uo  War- 
ranto, V.  3. 

V.  Of  deeds. 

1.  Of  a  misnomer.    Poor,  XII.  1. 

2.  Of  a  restricted  covenant.  Covenant, 
I.  1. 

3.  Of  grant  of  exclusive  pasture  for 
sheep.  Prescription. 

4.  Of  grant  of  a  fair.  •  Tolls. 

5.  Of  powers  of  distress  and  entry. 
Landlord  and  Tenant,  II. 

VI.  Of  agreements. 

1.  For  lease.    Landlord  and  Tenant, 
I.  1. 

VII.  Of  wills. 

1.  Devise, 

2.  Of  charge  in  a  devise.    Manor,  I. 

VIII.  Of  pleadings. 
Pleadings  VI.    Common^  I. 

IX.  Of  affidavits.    Affidavit,  III.  5. 

CONTEMPORANEOUS. 
Copy.    Evidence,  XIII.  1 . 

CONTEMPT. 
Prisoner  for,  when  allowed  the  rules. 
Prisoner,  I.  1. 

CONTINUANCE. 

I.  Of  life.    Life,  IV. 

II.  Of  term.    Covenant,  I.  1. 

HI.  Of  possession  at  the  time  the  act 
passed  essential  to  title  conferred  on 
tenant  at  will  by  the  Statute  of  Limit- 
ations, 5  &  4  W.  4.  c.  27.  s.  7.  Limita- 
tions, II.  1. 

IV.  Of  notice  of  trial,  when  it  cannot  be 
treated  as  an  original.    Notice ■»  V. 

CONTRACT. 

I.  Made  abroad.    Poor,  Xtl.  5. 

II.  Coupling.    Poor,  XI.  1,  2. 

III.  Void  in  part  when  void  altogether. 

Vendor  and  Purchaser,  IV.  1. 

IV.  When  conclusive  as  to  who  are  the 
parties.    Vendor  and  Purchaser,  I. 

V.  Executory,  when  it  may  be  sued  on 
as  executed,  against  corporation  aggre- 
gate.   Corporation,  I. 

VI.  Executory  when  corporation  aggre- 
gate may  sue  upon.    Corporation,  II. 


CONTUMACE  CAPIENDO. 
I.  Apparent  direction  to  wrong  sheriff; 

1.  A  writ  de  contumace  capiendo  is 
bad,  and  will  be  set  aside,  if  it  be  di- 
rected to  the  sheriff  of  one  county,  and 
it  appear  by  the  writ  that  the  defend- 
ant is  resident  in  another. 

And  that  sufficiently  appears  if  he  be 
be  described  as  A.  B.,  of  &c.  in  the 
latter  county. 

If  such  writ  recite  a  significavit  that 
the  defendant  is  contumacious  in  not 
obeying  the  lawful  commands  (to  pay 
J.  B.  the  sum  of  &c.  costs  duly  taxed, 
pursuant  to  a  monition  duly  issued  and 
served,  and  returned,  &c.)  of  A.,  B., 
and  C,  doctors  of  laws,  judges  dele- 
gate, appointed  under  a  commission 
under  the  great  seal,  .bearing  date,  &c. 
and  lawfully  authorised,  by  not  paying 
to  J.  B.  the  said  sum  according  to  the 
said  monition  in  an  appeal  from  the 
arches  court,  &c.  (stating  the  subject 
matter  of  the  cause,  and  names  of  the 
parties) :  Semble,  that  the  writ  is  bad,  as 
not  sufficiently  shewing  that  a  commis- 
sion of  delegates  was  issued  in  the  par- 
ticular cause.  But, 

Held  that  such  writ  is  at  all  events 
bad,  if  it  purport  to  issue  on  the  sig- 
nificavit of  A.  and  B.  only,  it  not  ap- 
pearing that  they  were  authorised,  by 
a  quorum  clause  in  the  commission,  or 
otherwise,  to  act  without  C. 

And,  semble,  that  a  quorum  clause  in 
the  commission  would  not  make  such 
a  writ  good.    Rex  v.  Ricketts^  557. 

2.  A  writ  de  contumace  ca[)iendo,  di- 
rected to  the  sheriff  of  Notts,  reciting 
a  significavit  against  "  J.  H.,  now  or 
heretofore  of  O.,  in  Kent^''  and  de- 
scribing the  party  afterwards,  through- 
out the  writ,  as  the  said  J.  is 
bad :  and  the  court,  on  motion,  will 
quash  such  writ  after  the  party  is  in 
custody,  and  before  the  return,  without 
bringing  him  up  by  habeas  corpus.  Rex 
V,  Hewitt,  547.  ai. 

II.  Insufficient  recital  of  significavit. 
Ante,  I.  1. 

III.  Relief  on  motion.    Ante,  1.  2. 

CONVERSION. 
iBanhrupt,  II. 

CONVICTION. 
Indictment   when    not    quashed  after. 
Grand  Jury. 

COPY 


COPY. 
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COPY. 

I.  Proceedings  under  insolvent  debtors' 
acts.    Evidence^  XII.  1,  2. 

II.  Of  charterparty  made  according  to 
the  lex  loci.    Evidence ^^111.  1. 

III.  Printed,  of  rules  of  court,  how  to  be 
authenticated.    Evidence,  XIV.  1. 

CORPORATION. 

I.  When  it  may  be  sued  in  assumpsit  on 
contract  not  under  seal. 

A  corporation  aggregate  may  be  sued 
in  indebitatus  assumpsit  for  goods  sold 
and  delivered,  though  the  contract  be 
not  under  seal. 

The  contract  may  be  implied  or  ex- 
press, as  in  cases  of  assumpsit  against  an 
individual. 

The  implication  may  arise  from  the 
object  of  the  incorporation,  as  com- 
pared vi'ith  the  subject-matter  of  the 
contract. 

As  in  assumpsit  against  an  incor- 
porated gas  company  for  the  price  of 
gas  meters  sold  and  delivered  to  the 
amount  of  15/. 

In  the  case  of  corporations  aggregate, 
as  in  that  of  individuals,  if  goods  be 
taken  on  the  terms  of  their  being  re- 
turned if  not  approved  of,  and  they  be 
retained  an  unreasonable  time,  the  party 
so  taking  and  retaining  may  be  sued  for 
goods  sold  and  delivered.  Beverley  v. 
Lincoln  Gas  Light  Company,  829. 

II.  When  it  may  sue  in  assumpsit  on 
contract  not  under  seal. 

A  corporation,  created  for  the  pur- 
pose of  supplying  gas,  may  maintain 
assumpsit  for  breach  of  a  contract  by 
the  defendant  to  accept  gas  from  year 
to  year,  at  1 2l.  1 6s.  per  annum,  the  con- 
sideration being  alleged  to  be  the  pro- 
mise of  the  plaintiffs  to  supply  it  on 
those  terms.  Such  promise  by  the 
company,  though  not  under  seal,  is 
valid,  and  a  good  consideration. 

It  makes  no  difference  as  to  the  right 
of  a  corporation  to  sue  on  a  contract 
entered  into  by  them  without  seal, 
whether  the  contract  be.  executed  or 
executory. 

Nor  whether  the  promises  be  express 
or  implied.  Church  v.  LnperiaL  Gas 
Light  Company,  846. 


III.  When  rateable  to  the  poor  for  lands 
of  which  they  afe  seised  in  trust  for  a 
part  of  the  freemen.  Poor,  VI.  2. 

IV.  Probable  dissolution  of,  how  far  a 
ground  for  refusing  quo  warranto  in- 
formation.   Quo  Warranto^  VI.  2. 

V.  Municipal.   Municipal  Corporation. 

COSTS. 

I.  Of  particular  proceedings,  &c. 

1.  Of  rule  moved  with  costs.  Trea- 
surer, I. 

2.  Of  rule  to  quash  return  to  manda- 
mus.   Treasurer,  I. 

5.  Of  assessing  compensation.  Co7n- 
pensation,ll.  4.    Mandamus,  I.  1. 

4.  Liability  of  bail.  Bail^ll. 

5.  Of  documentary    proof.  Docu- 
ments, I. 

II.  Security  for. 

A  foreign  prince  resident  abroad,  be- 
ing plaintiff"in  an  action  upon  a  charter- 
.  party  in  this  court,  was  directed  to  give 
security  for  costs.    Emperor  of  Brazil 
V.  Robinson,  801. 

III.  Taxation. 

1.  Ex  parte.    Malicious  Arrest,  I. 

2.  Attending,  when  no  waiver  of  an  ob- 
jection to  an  award.    Arbitration,  I. 

3.  Against  bail.    Bail,  II. 

4.  When  to  be  distinguished  on  tax- 
ation.   Bail^  II. 

5.  Effect  of  allocatur  in  evidence.  Ma- 
licious Ari-est,  I. 

6.  Setting  aside  taxation,  effect  of.  Ma- 
licious Arrest,  I. 

IV.  Setting  off. 

After  failure  against  one  of  two  defend- 
ants where  the  attorney  is  substan-* 
tially  the  plaintiff. 

Where  plaintiffhas  failed  against  one 
of  two  defendants,  and  succeeded 
against  the  other,  the  successful  de- 
fendant's costs  will  be  set  off  against 
the  costs  of  the  plaintiff  without  re- 
gard to  the  alleged  lien  of  such  plain- 
tiff's attorney,  under  Beg.  Gen.  Hit. 
2  W.  4.  I.  95.,  if  it  be  shewn  that  the 
attorney  is,  substantially,  the  plaintiffin 
the  cause.  Pocock  v.  O'Shaunessy,  807. 

V.  Remedy  for. 

1 .  W^hen  mandamus  will  not  lie.  Ma7i- 
izvius,  I.  1. 

2.  A-omise  to  pay,  when  within  the 
statute  of  frauds.    Statute,  IX.  1. 

3.  When  recoverable  from  the  bail. 
Bail,  II. 

COUN- 
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COUNCILLOR. 

Under  municipal  reform  act.  Mandamus, 
II.  1 .    Quo  Warranto,  VI.  2. 

COUNSEL. 

I.  Right  to  begin.    Auditor,  I. 

II.  Fees  to,  when  not  allowed  in  costs. 
Compensation,  II.  4. 

COUNTY. 

I.  Rate. 

1.  Borough  when  not  exempted  from. 

Under  stat.  55  G.  5.  r.  51.  I.,  a 
borough  cannot  claim  exemption  from 
county  rate  as  situate  within  a  franchise 
*'  having  a  separate  jurisdiction,"  on 
the  ground  that  such  borough  has,  by 
charter,  justices  of  the  peace,  coroners, 
a  court  of  record  for  civil  causes,  and  a 
prison  of  its  own ;  the  justices  not  hav- 
ing power  to  hold  sessions  or  try  felo- 
nies, and  the  charter  containing  no 
non-intromittant  clause ;  and  the  coun- 
ty justices  having,  in  fact,  often  com- 
mitted prisoners  to  the  county  gaol  for 
offences  done  within  the  borough ;  and 
the  maintenance  of  such  prisoners,  and 
the  expenses  of  the  prosecutions  (ex- 
cept in  one  instance)  having  been 
borne  by  the  county. 

The  court  will  not  presume  an  ex- 
emption of  such  borough  from  county 
rate  by  immemorial  prescription,  or  a 
lost  grant,  on  the  ground  that  the  bo- 
rough has  never  yet  paid  county  rate, 
and  has  always  maintained  its  own 
bridges  and  gaol,  and  borne  the  ex- 
penses of  inquisitions  held  by  its  co- 
roners.   Rex  \,  Hay  ward,  590. 

2.  Expenditure  of.    Inspection,!.  1. 

II.  Accounts.  Inspection,  I.  1. 

III.  Justices. 

Jurisdiction  of,  in  borough.  Statute, 
XLV.  5. 

IV.  Officers.    Treasurer,  I. 

V.  Gaol.  Neivgate. 

VI.  Court. 

Attorney  practising  in.    Attorney,  I. 


COUPLING. 

I.  Of  statutes.    Evidence^  XII.  1,  2. 

II.  Of  contracts.   Poor,  XI.  1,  2. 

III.  Rule  and  affidavit.  Arbitration,  I. 

COURT. 

I.  Common  law. 

Jurisdiction,  how  ousted.  Jurisdic 
tion,  I. 

II.  Ecclesiastical. 

1.  Of  arches.    Contumace  Capiendo,!. 

2.  Of  delegates.  Contumace  Capien- 
do^ !. 

III.  Powers  and  practice. 

1.  Adjournment,  Poor,  XIX.  Bo- 
rough-rate. 

2.  Practice,  how  proved.  Evidence, 
XIV.  1. 

5.  What  is  not  a  question  on  the  face 
of  the  record  inquirable  by.  Re- 
straint^ I.  1 . 

4.  King's  Bench.    King's  Bench. 

IV.  Manorial. 

Holding,  effect  in  evidence.  Manor,  I. 

COVENANT, 

I.  Express. 

Covenant  for  title  against  the  acts 
of  the  covenantor,  and  those  claim- 
ing under  him,  not  broken  by  the 
circumstance  of  the  previous  death  of 
covenantor's  cestui  que  vie. 
Declaration,  in  covenant,  stated  that 
C;  by  indenture,  demised  premises  to 
L.,  for  the  term  of  eleven  years  if  C. 
shoidd  so  long  live,  at  a  rent  payable  to 
C,  which  L.  covenanted  to  pay  ;  that 
L.  entered,  and  was  possessed  for  the 
term ;  that  afterwards  //.,  by  indenture 
between  himself  and  plaintiff",  reciting 
that  C.  had  demised  to  him  L.  for 
eleven  years  (not  stating  it  to  be  deter- 
minable on  C.'s  death),  did  grant,  bar- 
gain, sell,  assign,  transfer,  and  set  over 
to  plaintiff",  habendum  for  the  residue 
of  the  said  term  of  eleven  years,  sub- 
ject to  iv.'s  covenants  in  the  indenture 
between  C.  and  L  ',  and  that  L.  cove- 
nanted to  \i\cimi\^ th3.t,notwithstanding 
any  act  by  him  done  or  knowingly  suf- 
fered or  omitted,  the  recited  lease  was, 
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at  the  time  of  sealinfj,  &c.,  the  inden- 
ture between  plaintiff  and  L.;  a  good, 
valid,  and  effectual  lease,  and  that  the 
same,  and  the  term  of  eleven  years 
therein  expressed,  luere  respectively  in 
full  effect,  and  in  no  wise  forfeited,  sur- 
rendered, assigned,  determined,  or  other- 
wise become  void  or  voidable,  or  preju- 
dicially affected,  in  any  manner  howso- 
ever, than  by  effluxion  of  time,  and  that 
the  rents,  &c.,  had  been  paid,  and  the 
tenant's  covenants  performed,  and  also 
that,  for  and  notwithstanding  any  such 
act,  &c.,  L.  had  in  himself  full  power 
to  bargain,  &c.,  for  the  residue  unex- 
pired by  effluxion  of  time  in  the  said 
term  of  eleven  years ;  with  covenants 
for  quiet  enjoyment  during  the  residue 
of  the  said  term  without  disturbance, 
&c.,  by  Z/ ,  or  any  one  rightfidly  claim- 
ijig  through  /ziw,andthat  indemnified  by 
L.  against  all  assignments,  charges, &c., 
by  L.,  except  the  rent  reserved,  and 
the  tenant's  covenants  contained  in  the 
indenture  between  C.  and  L.;  and 
with  a  covenant  for  further  assurance 
by  X.,  and  all  lawfully  claiming  under 
him.  The  declaration  then  alleged 
that  plaintiff  afterwards  (during  the 
residue  of  the  eleven  years)  assigned  to 
J.,  and  covenanted  that  the  indenture 
between  C.  and  L.  then  was  and  con- 
tinued a  good  and  subsisting  lease,  and 
not  surrendered,  forfeited,  or  become 
void  or  voidable,  in  any  manner  how- 
soever, and  that  plaintiff  then  had 
good  right  to  grant,  &c.  Averment 
that,  before  the  making  of  the  inden- 
ture between  L.  and  plaintiff^  C.  died, 
whereby  the  lease  to  L.  ceased,  and 
that  (x.jwho  became  thereon  entitled, 
evicted  J.,  whereon  J.  sued  plaintiff  in 
covenant,  and  recovered  damages  and 
costs.  Averment,  that  L.,  before  mak- 
ing the  indenture  between  L.and  plain- 
tiff, had,  and  the  plaintiff  had  not  be- 
fore then,  knowledge  of  C.'s  death. 
Breach,  that  the  indenture  between  C. 
and  L.  was  not,  at  the  time  of  the 
sealing,  &c.,  the  indenture  between  L. 
and  plaintiff,  good  and  valid,  and  that 
the  same  and  the  said  term  therein  were 
not  in  full  effect  and  in  no  wise  for- 
feited, &c.,  and  that  L.  had  not  in 
himself  full  power,  &c.,  and  that  plain- 
tiff did  not,  nor  could,  enjoy,  &c. 

Issues  being  joined  on  the  breaches, 
the  above  facts  were  proved ;  and  it 


appeared  that,  after  C.'s  death,  L,  had 
paid  rent  to  G. 

Held,  that  plaintiff  could  not  re- 
cover; for  that, 

1.  i.'s  express  covenants  for  title 
were  only  against  the  acts,  &c.,  of 
himself  and  those  claiming  under  him, 
and  that  therefore  the  determination 
of  the  term  by  the  death  of  C.  was  not 
a  breach  of  the  covenants. 

2.  Nor  the  payment  of  rent  by  L. 
to  G.,  L,^s  title  having  previously  ex- 
pired, and  therefore  no  prejudice  there- 
to arising  from  such  payment. 

5.  That  no  absolute  covenant  for 
title  could  be  implied  from  the  words 
of  grant,  there  being  an  express  quali- 
fied title.    Stannard  v.  Forbes,  572. 

II.  Absolute,  when  not  implied.  Antk,  I. 

III.  Breach.    Ante,  I.  Restraint,  I.  3. 

IV.  Particular. 

1.  For  continuance  of  term.    Ante,  I. 

2.  For  continuance  of  life.  Life,  IV. 
5.  In  restraint  of  trade.  Restraint, 

I.  3, 

COVERTURE. 

Baron  and  Feme, 

CRIMINAL  PRACTICE. 

Grand  Jury. 
CRIMINAL  RESPONSIBILITY. 
To  what  consequences  it  does  not  extend. 
Nuisance,  1. 

CURATE. 

Under  non-residence  act,  his  remedy  for 
his  stipend.    Jurisdiction,  I. 

CUSTODY. 

I.  Of  county  accounts.    Treasurer,  I. 

II.  Distinguishable  from  arrest.  Sheriff, 
III. 

CUSTOM. 

I.  To  erect  booths  on  waste  during  fair. 
In  trespass,  for  breaking  and  entering 
plaintiff's  close,  and  erecting  stalls, 
posts,  booths,  and  tables  there,  defend- 
ant justified  under  a  custom  that,  at 
fairs  holdeu  at  certain  times  of  the 
year,  on  some  part  of  the  commons 
and  waste  of  a  manor,  to  be  named  by 
the  lord  of  the  manor  (the  locus  in  quo 
being  parcel  of  such  commons  and 
waste,  and  named  by  the  lord),  every 
liege  subject  exercising  the  trade  of  a 
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victualler  might  enter  at  the  time  of 
the  fairs,  and  erect  a  booth,  &c.,  and 
continue  the  same  for  a  reasonable 
time  after  the  fairs,  for  the  more  con- 
veniently carrying  on  his  calling,  paying 
2d.  to  the  lord  : 

Held,  that  the  custom  was  reasona- 
ble, and  the  plea  good.  Tyson  v.  Smith, 
745. 

II.  What  included  in  the  word  "  con- 
suetudines."  Tolls. 

III.  Of  Liverpool.    Agent,  I.  • 

IV.  For  agent  to  sell  as  principal.  Agent, 
I. 

DAMAGES. 

I.  Assessment  by  arbitrator.  Arbitration, 
I. 

II.  Assessment  by  jury  under  compensa- 
tion clauses.    Mandamus,  I.  1. 

III.  Liability  of  bail.    Bail,  II. 

IV.  Measure.    Attorney,  III.  Warranty. 

V.  Under  20/.,  effect  on  motion  for  new 
trial.    Attorney,  III. 

DATE. 

I.  Of  original  writ,  amendment  of  N.  P. 
record  by  inserting.    Amendment^  II. 

II.  When  to  be  specified  in  statement  of 
grounds  of  appeal.    Poor,  XVII,  1. 

DAY  RULE. 
Prisoner,  I.  1. 

DE  FACTO. 

Remedy  against.  Quo  Warranto,  VI.  3. 
Mandamus,  II.  1. 

DE  JURE. 

Remedy  against  de  facto.  Mandamus, 
II.  1. 

DEBT. 

I.  For  rent,  brought  by  an  insolvent 
debtor  on  a  demise  after  the  assign- 
ment.  Landlord  and  Tenant,  III.  2. 

II.  Affidavit  of,  description  of  deponent. 
Affidavit,  III.  5. 

ni.  Payment  of  antecedent,  when  it  does 
not  protect  a  bill  in  the  hands  of  an 
innocent  indorsee.  Bills  of  Exchanse, 


DEFACING. 


DEBTS. 

I.  Charged  on  land,  in  a  will.  Devise., 
I.  2. 

II.  Parochial,  when  not  extinguished  by 
nonpayment  within  time  limited  by 
statute.   Poor,  III.  1. 

DECLARATION. 

I.  In  pleading. 

1.  Against  prisoner,  service  of.  Pri- 
soner, III. 

2.  Sufficient  in  part,  plaintiff  some- 
times unable  to  recover  on  the  part 
which  is  sufficient.  Veiidor  and  Pur- 
chaser, IV.  I . 

5.  Adding  counts,  effect  of,  as  to  bail. 
Bail,  II. 

4.  On  a  horse-warranty.  Warranty. 

5.  In  case  for  malicious  arrest.  Ma- 
licious Arrest,  1.  1. 

6.  On  a  demise  of  hereditaments  partly 
incorporeal.  Landlord  and  Tenant, 
I.  2. 

7.  For  distraining  and  selling  after  re- 
plevin.   Replevin,  I. 

8.  For  nuisance  in  obstructing  use  of 
cistern.    Pleading,  VI. 

II.  Required  by  statute. 

1.  From  officer  under  9  G.  4.  c.  17. 
Quo  Warranto,  VI.  5. 

DECLARATIONS. 

What,  evidence  of  revocation  of  will. 
Will,  II.  1. 

DECREE. 

In  chancery,  how  far  evidence  of  usage. 
Inhabitant,  I. 

DEED. 

I.  When  not  presumed.   Highway.,  I. 

II.  Executed  abroad.  Poor,  XII.  5. 

III.  Misrtomer  in.  Poor,  XIL  1. 

IV.  When  corporation  aggregate  may 
contract  without.    Corporation.,  I.,  II. 

V.  When  demise  must  be  by.  Land- 
lord and  Tenant,  I.  2. 

VI.  When  it  must  be  alleged  in  plead- 
ing.  Landlord  and  Tenant,  I.  2. 

VII.  In  restraint  of  trade.  Restraint,  I.  3. 

DEFACING. 

Of  will,  what  a  sufficient  revocation. 
Will,  II.  1. 

DEFAULT. 


1, 
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DEFAULT. 

L  In  redemption  ad  diem,  effect  of  after 
bankruptcy  of  mortgagor.  BanJcru2)ty  I. 

II.  Of  lord  of  liberty  with  respect  to 
replevins.    Replevin,  I. 

III.  Declaration  for  obstruction  bad  after 
judgment  by.    Pleading,  VI. 

IV.  In  savings'  bank.    Savings'  Bank. 

DEFECT. 

I.  In  writ  de  contumace  capiendo,  how 
available.    Contumace  Capiendo,  TI. 

II.  Apparent,  in  order  of  removal.  Poor, 
XIX. 

DEFENCE. 

What  must  be  specially  pleaded,  in  trover. 
Bankrupt^  II. 

DELAY. 

I.  In  taking  advantage  of  irregularity. 
Prisoner,  III. 

II.  From  court  to  court  (held  every  three 
weeks)  whether  a  default  in  the  lord 
of  the  liberty  with  respect  to  replevins. 
Replevin,  I. 

III.  Applications  for  when  not  a  waiver 
of  objection.    Arbitration,  I. 

DELEGATES. 
Their  significavit.  Contumace  Capiendo,  I. 

DELIVERY. 

Vendor  and  Purchaser,  I. 

DEMAND. 

On  lord  of  liberty  with  cognisance  of  re- 
plevins, necessary  before  sheriff  can  re- 
plevy. Replevin,  1. 

DEMISE. 

I.  What  constitutes  a  present.  Land- 
lord and  Tenant,  I.  1. 

II.  Occupation    of   whole   subject  of. 

Poor,  XIII.  2.  XIV. 

III.  When  it  must  be  by  deed.  Land- 
lord and  Tenant,  I.  2. 


DEMURRER. 

I.  To  count  on  a  writ  of  right,  judgment 
for  tenant  not  final.  Judgment,  II. 

II.  Declaration  for  an  obstruction  bad 
on  general.    Pleading,  VI. 

DEPOSIT. 

I.  Of  public  documents  not  excused  be- 
cause they  contain  private  discharges, 
Treasurer.,  I. 

II.  Of  county  treasurer's  accounts  with 
the  clerk  of  the  peace.  Treasurer,  I. 

DEPOSITOR. 
Savings^  Bank. 

DESCRIPTION. 

I.  Statutory,  effect  of.  Poor,  I.  {b)  2. 
Statute,  XLV.  9. 

II.  Of  party's  residence,  in  a  writ.  Con- 
tumace Capiendo,  I.  1.2. 

III.  Of  document  on  which  rule  is  drawn 
up.  Arbitration,  I. 

IV.  Of  premises  in  pohcy  of  insurance 
against  fire.   Insurance,  III.  1. 

V.  Of  deponent  in  affidavit  of  debt. 
Affidavit,  III.  3. 

DETAINER. 

By  special  bailiff  without  warrant,  omis- 
sion of,  does  not  make  the  sheriff  re- 
sponsible for  an  escape.   Sheriff.,  IIL 

DETERMINATION. 

I.  Of  licence  by  entry.  Manor,  L 

II.  Of  landlord's  right  to  rent  by  his  as- 
signee under  the  insolvent  debtors' 
act.  Landlord  and  Tenant,  III.  2. 

III.  Of  special  bailiff's  agency  by  arrest. 
Sheriff,  III. 

DEVIATION. 

Alteration  of  risk  under  fire  insurance. 
Insurance,  II.  1 . 

DEVISE. 
I,  What  words  give  the  fee. 

1 .  By  a  will,  apparently  drawn  by  an 
illiterate  person,  testator  bequeathed 
to  his  wife,  her  heirs  and  assigns  for 
ever,  all  the  residue  of  his  goods, 

chattels. 
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chattels,  and  personal  estate;  and 
likewise  made  her  full  and  sole  exe- 
cutrix of  the  freehold  house,  situate 
in  &c.  No  other  person  or  pro- 
perty was  specified  in  the  will,  nor 
an  executor  appointed,  except  as 
above. 

Held,  that  the  wife  took  a  fee  in 
the  house.  Doe  dem.  Hickman  y.  Hade- 
wood,  167. 

2.  P. by  his  will  directed  that  his  debts 
and  funeral  expenses  should  be  paid 
by  his  executor  thereinafter  nameid, 
and,  after  giving  two  life  annuities 
of  2/.  105.  each,  and  a  bequest  of  5s. 
to  J.  P.,  his  heir  at  law,  he  ap- 
W.  P.  his  sole  executor  of  his  houses 
and  land  situate  at  F. 

Held  that  the  houses  and  land  at  F. 
passed  to  W.  P.,  and  that  he  took  an 
estate  in  fee.  Doe  dem  Pratt  v.  Pratt, 
180. 

II.  What  words  create  an  estate  for  life. 

Testator,  after  bequests  of  person- 
alty, devised  as  follows  :  —  "I  give 
and  devise  to  W.,  and  A.  his  wife,  for 
their  lives,  all  my  messuages,  lands, 
tenements  and  hereditaments,  in  Great 
Britain;  and,  from  and  after  the 
decease  of  W,  and  A.,  my  will  is,  that 
the  said  messuages,  &c.,  shall  be  equally 
divided  among  such  of  their  children 
as  shall  be  then  living,  share  and  share 
alike."  Then  followed  a  bequest  of 
the  personal  property  of  the  testator 
not  before  disposed  of. 

Held  (the  will  being  made  before 
Stat.  7  W.  4.  and  1  V.  c.  26.),  that  the 
children  of  W.  and  A.  took  a  life  estate 
only  in  the  premises  to  be  divided 
among  them.    Silvey  v.  Howard,  255. 

In.  Legal  estate  where  vested. 

1.  Devisor,  being  seised  in  fee  of  land, 
devised  it  "  to  the  uses  hereinafter 
declared;  that  is  to  say,  to  the  use 
and  intent  that  D.  shall  receive  and 
take  the  rents,  &c.,  and  pay  the 
same  to  J.  for  the  term  of  his 
natural  life;  and  after  J.'s  decease, 
I  give  and  devise  the  same  premises 
to  the  heirs  of  the  body  of  J. ;  and 
in  default  of  such  issue,  I  give  and 
devise  the  same  premises  to  C.  and 
the  heirs  of  her  body ;  and  in  default 
of  such  heirs,  I  give  and  devise  the 
same  "  to  K.  in  fee. 


DISPUTE. 

Held,  that  a  legal  estate  passed  to 
D.,  the  trustee,  though  there  was  no 
direct  devise  to  him,  and  though  there 
were  no  trustees  to  preserve  contingent 
remainders.  Doe  dem,  Gratrex  v.  Horn- 
fray,  206. 

2.  Devise  to  trustees  till  majority  of 
cestui  que  trust,  among  other  pur- 
poses to  keep  down  the  interest  of 
a  recited  charge,  effect  of  in  evi- 
dence as  to  the  legal  estate  being 
outstanding.    Manor,  1. 

IV.  Constructive.    Anth,  I.  III. 

V.  Trusts. 

Tru^s^t  to  pay  rents,  effect  of.  Ante, 

DIRECTION. 

I.  Of  writ.    Contumace  Capiendo^  I. 

II.  Of  judge.  Misdii^ection. 

DIRECTORS  OF  THE  POOR. 
Poor,  II. 

DISCHARGE. 

I.  Private,  in  a  public  document,  does  not 
excuse  its  deposit  in  public  custody. 
Treasurer,  I. 

II.  Out  of  custody. 

1.  For  irregularity  in  affidavit  to 
hold  to  bail.    Prisoner,  III. 

2.  On  motion.  Contumace  Capiendo, 
I.  2. 

DISCOUNTING. 
What.    Bill  of  Exchange,!.  \. 

DISCRETION. 

I.  Of  poor-law  commissioners,  when  not 
interfered  with.    Poor,  I.  (c). 

II.  Of  the  court  to  grant  or  withhold  a 
quo  warranto  information.  Quo  War- 
ranto, VI.  2. 

III.  Of  quarter  sessions  as  to  entering 
and  respiting  appeals.  Soroughrate. 
Poor,  XIX. 

DISHONOUR. 

Of  bill,  what  sufficient  notice  of.  Bills 
of  Exchange,  IV. 

DISPUTE. 

Between  depositor  and  trustees  of  savings' 
bank.    Savings^  Bank. 

DIS- 
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989 


DISSOLUTION. 

Of  corporation,  how  far  a  ground  for 
refusing  a  quo  warranto  information. 
Qmo  Warranto,  VI.  2. 

DISTANCE. 

Illegality  of,  when  it  must  be  proved. 
Pleading,  X. 

DISTRESS. 

I.  For  rent.    Landlord  and  Tenant^  I.  1. 

II.  For  rate  under  local  act,  when  com- 
pelled by  mandamus.    Tithe,  I. 

III.  Powers  of ;  effect  of  attornment 
under.    Landlord  and  Tenant,  II. 

DISTURBANCE. 

I.  Of  right  of  passage.    Pleading,  VI. 

II,  Of  common.    Common,  I. 

DIVISION. 

I.  "  Equally  divided  share  and  share 
alike,"  effect  in  will  of  freehold.  De- 
vise^ II.  1. 

II.  Of  parishes. 

1.  For  the  relief  of  the  poor.  Poon 
\.{b)2. 

2.  For  ecclesiastical  purposes.  Poor,  I. 
{b)2. 

DOCUMENTS. 

I.  Judge's  order  for  costs,  and  certificate, 
after  notice  to  admit. 

Where  notice  to  admit  documents 
on  a  trial  has  been  given,  pursuant  to 
Reg.  Gen.  Hil.  4  W.  4.  20.,  and  ad- 
mission refused,  and  a  judge's  order 
thereupon  made,  according  to  the  same 
rule,  for  costs,  in  case  the  documents 
are  proved  to  the  satisfaction  of  the 
judge  at  the  trial,  certified  by  his  in- 
dorsement, the  party  adducing  them  is 
entitled  to  his  costs  of  the  proof,  aU 
though,  after  trial,  the  verdict  is  set 
aside  and  a  new  trial  granted  without 
costs,  and  before  the  second  trial,  the 
documents  are  admitted.  The  certifi- 
cate, in  such  case,  is  to  be  given  by  the 
judge  who  presided  at  the  first  trial. 
Lewis  V.  Howell,  769. 

II.  Referred  to  in  drawing  up  rule.  Arbi- 
tration, I. 

III.  Public.    Public  Documents. 


DRAWING  UP  RULE. 
Rule. 

DURATION. 

Of  incumbrancer's  interest  under  powers 
of  distress  and  entry.  Landlord  and 
Tenant,  II. 

DUTCH  LAW. 
Evidence,  XIII.  1. 

EASEMENT. 

Obstruction  of  use  of  cistern.  Plead- 
ing, VI. 

ECCLESIASTICAL  PURPOSES. 
Division  of  parish  for.    Poor,  I.  {b)  2. 

EJECTMENT. 

I.  What  does  not  shew  the  legjal  estate  out 
of  the  lessor  of  the  plaintiff.  Manor,  I. 

II.  By  prior  incumbrancer  against  lessee. 
Landlord  and  Tenant,  II. 

III.  Party  claiming  under  an  imperfect 
title  by  the  statute  of  limitations, 
when  he  cannot  recover  even  against  a 
stranger.    Limitations,  II.  1. 

EJUSDEM  GENERIS. 

When  a  rule  of  construction.  Master 
and  Servant,  II. 

ELECTION. 

I.  1.  Colourable  or  bona  fide.  Mandamus., 

ILl. 

2.  Of  chaplain,  under  charter.  Liha- 
bitant,  I. 

II.  1.  As  to  joinder  of  parties.  Baron 

and  Feme,  I. 

ENFORCEMENT. 

Of  verdict  of  compensation  jury.  Man- 
damus, I.  1 . 

ENTERING  AND  RESPITING. 
Boroughrate. 

ENTRIES. 

Of  county  accounts.    Treasurer,  I. 

ENTRY. 
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ENTRY. 

I.  Revocation  of  licence  by.    Manor ^  I. 

II.  Powers  of. 

1.  Effect  of  attornment  under.  Land- 
lord and  Tenant,  II. 

2.  Effect  of  on  estate  of  sub-lessee. 
Landlord  and  Tenant,  II. 

5.  Duration  of  interest  after  entry. 
Landlord  and  Tenant,  II. 

EQUALITY. 

I.  Of  consideration.    Restraint,  I.  1. 
XL  Of  rate.    Poor,\l.  1. 

EQUITABLE. 

L  Lien,  retainer  of.    Executor,  II. 

n.  Claim  to  indulgence,  not  entered  into 
on  affidavit,  on  motion  to  set  aside 
plea  in  abatement.  Abatement,  II. 


EQUIVALENT. 

Court  in  error  cannot  inquire  whether 
the  consideration  is.    Restraint,  I.  1. 


ERROR. 

I.  In  judgment  on  a  writ  of  right.  Judg- 
ment, II. 

II.  What  cannot  be  inquired  into.  Re- 
straint,!. 1. 

III.  Partial  reversal.    Judgment,  II. 

IV.  Presumed  from  consent  to  reversal 
of  outlawry.    Interest,  II.  1. 


ESCAPE. 

I.  Sheriff  when  not  liable  after  a  con- 
structive arrest  by  special  bailiff.  She- 
riff,  III. 

II.  Judge's  order  for  particulars  of.  Par- 
ticular, IV. 

ESTATE. 

I.  What  created  under  a  will.  Devise,  I., 
II.,  III. 

II.  Of  incumbrancer  after  entry  under 
power.    Landlord  and  Tenant,  II. 

III.  Legal.    Legal  Estate. 


ESTOPPEL. 

I.  Description  in  statute  when  not.  Poor, 
I.  {b)  2.    Statute,  XLV.  9. 

II.  By  former  argument.  Mandamus,!.  \. 

III.  On  second  mandamus.  Mandamus, 
L  1. 

IV.  By  conduct.    Evidence,  IV.  5. 

V.  Of  vendor  by  sale  and  transfer.  Vendor 
and  Purchaser,  I.  1. 

VI.  By  contents  of  invoice.    Agent,  I. 

VII.  By  form  of  receipt  given  to  another 
party,  when  not.    Executor,  II. 

EVASION. 
On  return  to  mandamus.    Treasurer,  I. 

EVICTION. 

Plea  of  notice  to  pay  rents  to  person 
claiming  by  title  paramount,  when  it 
does  not  amount  to  a  plea  of  eviction. 
Landlord  and  Tenant,  III.  2. 

EVIDENCE. 

I.  When  required,  and  from  whom. 

1.  Onus  probandi.    Onus,  I. 

2.  Of  matter  not  alleged,  when  re- 
quired.  Pleading,  X. 

3.  Of  foreign  law,  when  not  required. 
.Poor,  Xli.  5. 

4.  Extrinsic  evidence  in  explanation 
of  charter,  when  required.  Qiuo  War- 
ranto,  V.  3. 

II.  When  excluded  or  rejected. 

1.  Exclusion  of,  by  poor  law  amend- 
ment act.  Poor,  XVII.  1.  XVIIL  1. 

2.  Under  useless  plea,  when  rejected. 
Vendor  and  Purchaser,  I.  1. 

III.  In  particular  proceedings. 

1.  On  rules.  Lihabitant,  I.  Statute, 
XLV.  9. 

2.  Explanatory  when  required  on  mo- 
tion for  quo  warranto.  Quo  War- 
ranto, V.  5. 

3.  On  motion  for  quo  warranto,  not 
confined  to  the  affidavits  of  persons 
qualified  to  be  relators.  Quo  War- 
ranto, VI.  2. 

IV.  With  reference  to  the  state  of  the 
pleadings. 

1.  Nullity  given  in  evidence  though 
not  replied.  Malicious  Arrest,  I. 

2.  Where 
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2.  Where  the  circumstances,  in  trover, 
amount  to  a  conversion,  a  justifi- 
cation cannot  be  given  in  evidence 
under  the  general  issue. Bankrupt,  II. 

3.  Under  plea  denying  plaintiff's  pos- 
session of  goods. 

In  an  action  of  trover,  it  appeared 
that,  plaintiff  being  the  legal  owner  of 
the  goods  in  question,  they  were  seized 
while  in  the  actual  possession  of  a  third 
party,  under  an  execution  against  such 
third  party,  and  sold  to  defendant. 
Held  that,  under  a  plea  denying  plain- 
tiff's possession,  defendant  might  shew 
that  plaintiff  authorised  the  sale ;  and 
that  a  jury  might  infer  such  authority 
from  the  plaintiff  consulting  with  the 
execution  creditor  as  to  the  disposal  of 
the  property,  without  mentioning  his 
own  claim,  after  he  knew  of  the  seizure 
and  of  the  intention  to  sell.  Pic/card 
V.  Sears,  469. 

4.  On  a  plea  that  the  arrest  complained 
of  was  for  a  sum  found  due  from 
plaintiff  to  defendant  on  taxation  of 
costs.    Malicious  Arrest^  I. 

5.  On  plea  of  plene  administravit, 
retainer  under  an  equitable  lien. 
Executor,  II. 

6.  On  a  replication  traversing  that  all 
defendant's  cattle  mentioned  in  the 
declaration  were  commonable  cattle 
levant,  &c.    Common,  I. 

V.  By  particular  acts. 
User. 

1.  By  holding  courts.    Manor,  I. 

2.  By  appointing  gamekeepers.  Ma- 
nor, T. 

VI.  Presumptions. 

1.  From  which  to  presume  a  convey- 
ance.   Highway,  I. 

2.  From  which  to  infer  an  authority  to 
sell.    Ante^  IV.  5. 

5.  From  which  to  infer  an  authority 
to  supply  child  with  clothes.  Infant. 

VII.  Documentary. 

1.  Notice  to  admit  documents.  Docu- 
ments, I. 

2.  Contents  of  statute.  Post,  IX.  1,  2. 
5.  Decree  in  chancery.  Inhabitant,  I. 
4.  Master's  allocatur.  Malicious  Ar- 
rest, I. 

VIII.  Indirect. 

1.  Mediately  by  evidence  that  would 
in  itself  have  been  inadmissible. 
Boundary. 

2.  By  extrinsic  evidence  in  explanation 
of  a  charter.    Quo  Warranto^  V.  d. 

Vol.  VI. 


5.  By  copies.   Post,  XII.  to  XIV. 

4.  By  declarations,  &c.     Will,  II.  1. 

5.  By  reputation.  Boundary. 

IX.  In  the  nature  of  an  estoppel. 

1 .  Effect  of  descriptive  expressions  in 
a  statute.   Poor,  I.  (b)  2. 

2.  Allegations  in  schedule  to  statute, 
when  not  conclusive.  Statute, 
XLV.  9. 

5.  When  evidence  not  admissible  to 
show  that  the  seller,  as  per  invoice, 
was  only  an  agent.   Agent,  I. 

X.  Admissions. 

1.  Tacit  admission.  Ante^  IV.  3.  Infant. 

2.  Declarations.    Will.,  II.  1. 

3.  Receipt  given  to  a  third  party.  JEx- 
ecutor.)  II. 

4.  Notice  to  admit  documents.  Docu- 
ments, I. 

XI.  Parol. 

When  not  admissible  to  shew  that  the 
seller  as  per  invoice  was  only  an 
agent.    Agent,  I. 

XII.  Copies  made  evidence  by  statute : 
proceedings  under  the  Insolvent 
Debtors'  Acts. 

1 .  The  clause  in  sect.  76  of  the  Insol- 
vent Debtors'  Act,  7  G.  4.  c.  57.,  by 
which  copies  of  the  assignments  to  and 
from  the  provisional  assignee,  purport- 
ing to  be  duly  certified  and  sealed,  are 
made  sufficient  evidence  of  such  assign- 
ments, does  not  apply  where  the  insol- 
vent has  petitioned,  and  his  effects  have 
been  assigned  under  stat.53  G.3.  c.l02. 
Doe  dem.  Threlfall  v.  Sellers,  328. 

2.  A  prisoner  petitioned  the  Insol- 
vent Debtors'  Court  for  his  discharge, 
and  assigned  to  the  provisional  as- 
signee, under  stat.  1  (?.  4.  c.  1 1 9.  Held 
that  the  petition,  schedule  and  provi- 
sional assignment  mightbe  proved,  after 
the  passing  of  stat.  7  G.  4.  c.  57.,  ac- 
cording to  the  directions  of  sect.  76.  of 
that  act,  though  it  did  not  appear  that 
the  prisoner  had  been  adjudged  to  be 
entitled  to  his  discharge.  Doe  dem. 
Ellis  V.  Hardy,  533. 

XIII.  Official  copies. 

1.  Under  foreign  law. 

In J5aif«2Jiflt,  charter-parties  are  entered 
into  by  the  instrument  being  written  in 
the  book  of  a  notary  (he  being  a  public 
officer,  according  to  the  Dutch  law, 
which  prevails  in  Batavia)  and  there 
signed  by  the  parties.  The  notary 
3  U  makes 
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makes  copies,  which  he  signs,  and  seals, 
and  which  the  principal  officer  of  the 
government  of  Java  signs,  upon  proof 
of  their  being  executed  by  the  notary. 
Then  one  copy  is  delivered  to  each 
party.  In  the  courts  of  Jam,  in  order 
to  prove  the  charter-party,  it  is  requi- 
site to  produce  the  notary's  book ;  but 
this  book  is  never  allowed  to  be  taken 
out  of  Java;  and,  in  Dutch  courts  out 
of  Java^  faith  is  given  to  the  above 
copies,  as  to  an  original. 

Held,  that,  in  English  courts,  such 
copies  are  not  receiveable,  either  as 
originals  or  as  secondary  evidence  of 
the  charter-party.  At  all  events,  not 
without  proof  that  they  were  made  at 
the  time  of  entering  into  the  original 
charter-party,* and  in  the  presence  of 
the  parties.  Brown  v.  Thornton^  185. 
2.  By  notary  public.  Ante,\. 

XIV.  Other  copies. 

1.  Of  rules  of  court. 

Perjury  cannot  be  assigned  upon  an 
affidavit  sworn  in  the  Insolvent  Debtors' 
Court,  by  an  insolvent,  respecting  the 
state  of  his  property  and  his  expendi- 
ture, for  the  purpose  of  obtaining  an 
extended  time  to  petition  under  sect. 
10.  of  7  G.  4.  c.  57. f  without  proving 
that  the  Court,  by  its  practice,  requires 
such  an  affidavit. 

Such  proof  is  not  given  by  an  officer 
of  the  Court  producing  printed  rules 
purporting  to  be  rules  of  the  Court, 
which  he  has  obtained  from  the  clerk 
of  the  rules,  and  is  in  the  habit  of  deli- 
vering out  as  rules  of  the  Court,  but 
which  are  not  otherwise  shewn  to  be 
sanctioned  by  the  Court;  the  officer 
professing  to  have  no  knowledgs  of  the 
practice  except  from  such  printed  rules. 
Mea,'  V.  Koops,  198. 

2.  Contemporaneous.  XIII.  1. 

3.  Made  in  the  presence  of  the  parties. 
Antk,  XIII.  1. 

4.  Printed  copy  in  ordinary  use.  Anth,\, 

XV.  Hearsay. 

Certificate  by  hearsay,  when  it  does 
not  satisfy  a  covenant  to  certify  a 
fact.  Life,  lY. 

XVI.  Evidence  of  particular  facts. 

1 .  Authority  from  plaintiff.  Ant"^,  IV.  3. 

2.  Boundary.  Boundary. 

3.  Legal  estate  outstanding.  Manor ,  L 

4.  Liability  to  repair  ratione  tenurae. 
Highway y  I. 


5.  Life  of  cestui  que  vie.    Life,  IV. 

6.  Existence  of  a  manor.    Manor,  I. 

7.  That  A.  is  lord  of  the  manor. 
Manor,  I. 

8.  Of  municipal  corporation.  Statute, 
XLV.  9. 

9.  Practice.  Ante^^YV.l. 

10.  Revocation  of  licence.    Manor,  I. 

1 1.  Revocation  of  will.    Will,  II.  L 

12.  Rules  of  court.  Ante,XlY.l. 

15.  Time  of  action  commenced.  Amend- 
ment, II. 

14.  Appointment  of  special  bailiff.  She- 
riff.  HI. 

15.  Of  the  character  in  which  a  sum 
was  received.    Executor,  II. 

16.  Implied  authority  from  father  to 
furnish  child  with  clothes.  Infant. 

1 7.  That  patentee  was  not  the  inventor. 
Patent,  I. 

18.  On  plea  denying  assignee's  posses- 
sion of  goods.    Bankrupt,  II. 

XVII.  How  left  to  the  jury. 

1.  Contingently.  Boundary, 

2.  So  that  they  might  be  misled.  Tolls, 

XVIII.  Defective. 

Acquittal  for  want  of  sufficient.  Attor- 
ney, III. 

XIX.  Verdict  against. 

Where  damages  under  20/.  Attorney ^ 

EXAMINATION. 
Of  pauper.    Poor,  XVIII.  1. 

EXCEPTION. 

To  general  rule,  when  not  justified  by 
importance  of  case.    Attorney^  III. 

EXCESS. 

I.  Of  authority  by  arbitrator.  Arbitra- 
tion, I. 

II.  Of  authority  in  mandatory  part  of 
writ.    Auditor,  I. 

EXCLUSION. 
Of  town  councillor.    Mandamus,  II.  1. 

EXCUSE. 

Of  presentment  of  bill  of  exchange.  Bills 
of  Exchange,  III, 

EXECU- 


EXECUTION. 


FAIR. 
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EXECUTION. 

Irregular,  of  regular  process,  remedy  for. 
Attorney^  III. 

EXECUTOR. 

I.  Of  freehold.    Devise^  1.  1,  2. 

II.  What  are  assets. 

Testator,  being  indebted  to  R.,  de- 
posited with  him  a  policy  of  insurance 
on  testator's  life,  as  security  for  the 
debt,  and  for  a  further  advance  then 
made  by  R.;  and  died,  leaving  R.  and 
M.  his  executors.  R.y  still  holding  the 
policy,  applied  to  the  insurers  for  the 
amount  due  on  it  (200/. )j  which  they 
refused  to  pay  unless  R.  and  M.  gave 
a  receipt  for  it  as  executors.  They  did 
so,  R.  making  protest  that  he  signed 
as  executor,  merely  to  satisfy  the  in- 
surers. In  an  action  by  a  judgment 
creditor,  to  which  the  executors  pleaded 
plene  administraverunt  except  as  to  4l. 
(the  surplus  out  of  the  200/.  after  pay- 
ment to  R.)  : 

Held,  that  the  executors  were  not 
chargeable  with  the  200/.,  as  assets, 
but  only  with  the  surplus  after  pay- 
ment to  R.  Glaholm  v.  Rowntree, 
710. 

III.  Retainer  by.    Ante,  II. 

IV.  Pledgee,  his  rights.    Ante,  II. 

V.  Signing  a  receipt  in  special  character, 
effect  of.    Ante,  IT. 

EXECUTORY  CONTRACT. 

I.  By  corporation  aggregate.  Corporation, 
I.,  II. 

II.  And  executed,  what  distinction  be- 
tween.   Corporation,  I.,  II. 

EXEMPTION. 

Of  borough  from  county  rate.  Counts/, 
I.  1. 

EXONERATION. 

Of  parish  from  liability  to  repair  a  road. 
Highway^  I. 

EX  PARTE. 

Taxation  of  costs.  Malicious  Arrest,  1. 1. 


EXPENDITURE. 

I.  County.    Inspection,  I.  1. 

II.  Parish.    Auditor,!.  1. 

EXPENSES. 

Of  assessing  compensation.  Compensa- 
tion, II.  4. 

.  EXPLANATION. 

I.  Of  rule  by  the  affidavit  in  support  of 
the  rule.    Arbitration,  I. 

II.  Of  charter,  incumbent  on  the  relator. 
Quo  Warranto,  V.  5. 

III.  Of  pauper's  examination,  when  pre- 
cluded.   Poor,  XVIII.  1. 

IV.  Of  grant,    by  immemorial  usage 
Tolls. 

EXTENSION. 

Of  privilege  from  arrest,  by  sickness? 
Arrest,  I. 

EXTINGUISHMENT. 

Of  debt,  by  non-payment  within  time 
limited  by  statute.    Poor,  III.  1. 

EXTREME  CASES. 

Parties  when  not  criminally  responsible 
in.    Nuisance,  I. 

FACE. 

I.  Of  order,  defects  on.  Poor,  XVIII.  2, 

II.  Of  return,  argument  when  confined 
to.    Treasurer^  I. 

FACT. 

I.  Mixed  allegation  of  law  and  fact. 

Pleading,  X. 

II.  Not  alleged,  how  dealt  with  on  de- 
murrer.   Baron  and  Feme,  1. 

III.  Found  by  sessions.    Poor,  XIII.  4. 

FAIR. 

Grant  of,  how  construed.  Tolls. 

3  U  2  FALSE 


I. 
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FALSE  IMPRISONMENT. 
Notice  of  action.    Noticey  IV.  1. 

FALSEHOOD. 
In  affidavits  for  mandamus.  Treasurer yl, 

FATHER. 
Infant, 

FEE. 

I.  What  words  in  a  will  pass.    Devise^  I. 

II.  What  words  in  a  will  do  not  pass. 
Devise,  II. 

FEES. 

Counsel. 

FELONY. 
Bona  fide  suspicion  of.    Notice,  IV.  1 . 

FEME. 

Baron  and  Feme. 

FILE. 

Motion  to  take  return  to  mandamus  off. 
Treasurer,  I. 

FILIATION. 
Poor,  II.  (a)  2. 

FINAL  JUDGMENT. 
Judgment,  II. 

FINDING. 

I.  Of  bill  by  the  grand  jury.  Grand 
Jury,  I. 

II.  Of  sessionSjWhen  final.  Poor,  XIII.  4. 

FIRE. 
Insurance. 

FIRST  FOUR  DAYS. 
Arbitration,  1. 


FIXTURES. 
Rateability  of.    Poor,  VI.  1. 

FORBEARANCE. 

Time  of,  on  short  bill  at  usurious  interest. 
Bills  of  Exchange,  I.  1, 

FOREIGN. 

I.  Country,  apprenticeship  in.  Poor, 
XII.  3. 

II.  Law.  Evidence,  ^lll.  I.  Poor,  XIL  3. 

III.  Prince,  when  required  to  give  security 
for  costs.    Costs,  II. 

FORFEITURE. 

By  breach  of  covenant  to  produce  a  cer- 
tificate.   Life,  IV. 

FORM. 

I.  Formal  preliminaries,  when  presumed. 
Mandamus,  I.  1. 

II.  Or  substance.    Pleading,  VI. 

FRANCHISE. 

Ambiguous,  who  bound  to  explain.  Quo 
Warranto,  V.  3. 

FRAUD. 

I.  Party  whether  always  prevented  from 
taking  advantage  of  his  own.  Will, 
II.  1. 

II.  Non-imputation  of,  when  a  ground 
for  refusing  a  quo  warranto.  Qmo 
Warranto,  VI.  2. 

FRAUDS,  STATUTE  OF. 
Statute,  IX. 

FREEHOLD. 

I.  Executor  of.    Devise,  I. 

II.  Revocation  of  will  of.    Will,  II.  I. 

FREEMEN. 

Their  common  lands,  how  rated.  Poor, 
VL  2. 

GAME- 


GAMEKEEPER. 
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GAMEKEEPER. 

Appointment  of,    effect   in  evidence. 
Manor^  I. 

GAMING. 

Bills  of  Exchange  J  I.  2. 

GAOL. 

Newgate. 

GAS  COMPANY. 

I.  Rating.    Poor,  VI.  1.  2. 

II.  Contracts  by.    Corporation,  I.,  II. 

GENERAL  ISSUE. 

Defence  in  trover  not  available  under. 
Bankrupt,  II. 

GENERAL  RULES. 
Rules,  General. 

GENERAL  WORDS. 
Restraint  of.    Auditor,  I.    Tithes,  I. 

GOODS. 

I.  Mortgage  of.    Baron  and  Feme,  1. 

II.  Sold  to  corporation  aggregate.  Cor- 
poration, I . 

GOVERNMENT. 

I.  Of  gaol.  Newgate. 

II.  Of  poor.    Poor,  II. 

GOVERNORS. 

Of  church,  appointment  by.  Inhabit- 
ant, I. 

GRAND  JURY. 
L  Number  sworn. 

A  grand  jury  must  not  consist  of  more 

than  twenty-three. 

If  more  than  twenty-three  have  been 
sworn  and  have  found  a  bill,  the  Court 


will  not,  on  that  account,  quash  the 
indictment  after  the  defendant  has  re- 
moved it  by  certiorari,  gone  to  trial, 
and  been  convicted. 

The  caption  of  the  indictment  on 
which  the  defendant  had  been  con- 
victed as  above,  was  drawn  up  by  the 
clerk  of  the  peace  from  the  minutes 
of  sessions,  and  returned  with  the  in- 
dictment to  the  Crown  Office.  It 
stated  the  presentment  to  be  made  by 
the  oaths  of  A.  B.,  C.  D.,  &c.  (naming 
twelve  grand  jurors),  and  others,  good 
and  lawful  men,  &c.  A  rule  was  ob- 
tained (with  a  view  to  a  writ  of  error) 
calling  on  the  clerk  of  the  peace  to 
shew  cause  why  the  caption  should  not 
be  amended  by  inserting  the  true  names 
and  number  of  the  grand  jury  sworn. 
Proof  was  given  by  affidavit  that  the 
real  number  exceeded  twenty-three. 
The  clerk  did  not  deny  this,  but  stated 
that  he  had  no  minute  or  recollection 
of  the  names  or  number. 

Held,  that  the  caption  was  not  in- 
correct in  omitting  to  state  the  num- 
ber and  all  the  names  of  the  grand 
jury;  and  that,under  the  circumstances, 
no  alteration  could  be  made  in  it ;  and 
the  defendant  received  judgment. 

The  Court  refused  to  receive  an 
affidavit  from  a  grand  juryman  as  to 
the  number  of  grand  jurors  who  con- 
curred in  finding  the  bill.  Rex  w.  Marsh, 
256. 

II.  Admissibility  of  affidavit  from  a  grand 
juryman.    Ante^  1. 

GRANT. 

I.  When  not  presumed.    Highway,  I. 

II.  Of  exclusive  right  of  pasture  of  sheep. 
Pi'escription. 

III.  Of  a  fair.  Tolls. 


GRIEVANCE. 

I.  Time  of.    Poor,  XVI. 

II.  Statement  of  in  notice  of  appeal. 
Boroughrate. 

GRIEVED. 

Party  grieved. 

3U5  GROUNDS. 
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GROUNDS. 


IMPLICATION. 


GROUNDS. 
Of  appeal.  Poor,  XVII.,  XVIII.  2.  XIX. 

GUARDIANS. 
Of  the  poor.    Poor,  II.  (e). 

HABEAS  CORPUS. 

Prisoner  when  discharged  on  motion  with- 
out.   Contumace  Capiendo^  II. 

HARBOUR. 
Nuisance  to.    Nuisance,  I. 

HEARSAY. 

Not  good  in  an  affidavit  or  certificate. 
Life,  IV. 

HIGH  CONSTABLE. 
His  accounts.    Inspection,  L  1. 

HIGHWAY. 

I.  Evidence  of  liability  to  repair  ratione 
tenurae. 

The  township  of  S.  was  indicted  for 
not  repairing  a  road  in  S.,  on  a  custom 
alleged  and  proved,  that  all  the  town- 
shios  in  the  parish  in  which  ^S*.  was 
situate  repaired  their  own  roads  in 
general.  In  answer,  it  was  shewn  that 
the  township  of  K.,  in  another  parish, 
was  adjacent  to  S.;  and  that  an  agree- 
ment had  been  made,  250  years  before, 
between  the  then  owner  of  all  S.  and 
the  then  owner  of  all  iV.,  whereby  the 
boundary  between  the  properties  was 
marked  out,  and  the  owner  of  *S^.  agreed 
to  allow  the  owner  of  N.,  and  the  rest 
of  the  inhabitants  of  N.,  a  road  through 
S'.,  of  which  S.  was  to  repair  part, 
and  JSf.  another  part,  being  the  subject 
of  the  indictment;  and  that  further 
assurance  for  the  performance  of  the 
agreement  should  be  made  by  a  suffi- 
cient lawyer.  It  was  also  shewn  that 
afterwards  the  owner  of  S.  filed  a  bill 
for  specific  performance  against  the 
owner  of  iV.,  the  event  of  which  did 
not  appear;  but  that  the  owners  of 
lands  in  iV.  had  ever  since  repaired  in 
conformity  with  the  agreement. 


Held,  not  to  be  evidence  for  a  jury 
of  an  instrument  binding  the  owner  of 
N.,  and  all  claiming  through  him,  to 
repair, assuming  that  such  a  conveyance 
could  have  been  made  so  as  to  ex- 
onerate the  inhabitants  of  S.  Rex  v. 
Scarisbrick,  509. 
II.  Whether  a  township  can  be  exone- 
rated by  conveyance.    Ante,  I. 

HIRING  AND  SERVICE. 
Settlement  by.    Poor,  XI. 

HOLDER. 
Innocent.    Bill  of  Exchange^  I.  1,  2. 

HOLLAND. 

Law  of,  as  to  copies  of  charter-parties. 
Evidence,  XIII.  l. 

HUSBAND  AND  WIFE. 
Baron  and  Feme. 

IDENTITY. 

When  intended,  notwithstanding  a  mis- 
nomer.   Poor,  XII.  1. 

ILLEGALITY. 
Bill  of  Exchange,  I.  1.,  2. 

ILLEGALLY. 
When  traversable.    Pleading^  X. 

IMMATERIAL. 

As  to  the  allegation  of  facts  which  the 
course  of  the  pleading  renders  imma- 
terial.   Replevin,  I. 

IMPERTINENCE. 
In  affidavits  for  mandamus    Treasurer,  I. 

IMPLICATION. 

I.  Averment  by,  of  maHce,  what  not  suf- 
ficient.   Malicious  arrest,  I. 

II.  Of  authority.  Infant^ 

III.  Of  promise  by  corporation  aggre- 
gate.   Corporation^  I. 

IMPORT- 


IMPORTANCE. 
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IMPORTANCE. 

Of  case,  when  not  a  reason  for  exception 
from  rule.    Attorney,  III. 

IMPRISONMENT. 
Prisoner. 

INCHOATE  ACT. 

I.  Cancellation  of  will.    Will,  II.  1. 

II.  Agreement  to  convey,  not  followed 
by  conveyance.    Highway ,  I. 

III.  Settlement.    Poor,  XI.  1.,  2. 

INCIDENT. 

I.  To  office.    Statute,  XLV.  5. 

II.  To  a  court.    Poor,  XIX. 

INCLOSURE. 

I.  Of  waste  against  lord   of  manor. 
Manor,  I. 

II.  Acts. 

Allotments  to  corporation  in  trust 
for  part  of  the  freemen,  how  rateable. 
Poor,  VI.  2. 

INCORPOREAL  HEREDITAMENTS. 
How  demised.  Landlord  and  Tenant,!,  2. 

INCREASE. 
Of  damages  by  arbitrator.  Arbitration,  I. 

INCREASE  OF  RISK. 
Insurance,  III.  1. 

INCUMBRANCER. 

I.  Rights  under  powers  of  distress  and 
entry.    Landlord  and  Tenant,  II. 

II.  Attornment  to.    Landlord  and  Te- 
nant, II. 

INDEBITATUS  ASSUMPSIT. 
Corporation,  I.,  IL 


INDICTMENT. 

I.  Liability  to. 

1 .  Extreme  cases  when  not  indictable. 
Nuisance,  I. 

II.  Practice. 

1.  Caption.    Grand  Jury,  \. 

2.  Finding.    Grand  Jury,  I . 

3.  Quashing.    Grand  Jury,  I. 

III.  In  particular  cases. 

1.  Against  gaoler  for  refusing  to  admit 
a  prisoner.  Newgate. 

2.  For  non-repair  of  a  highway.  High- 
way, I. 

3.  For  nuisance  to  a  harbour.  Nui- 
sance, I. 

4.  For  perjury  in  an  affidavit  in  the  In- 
solvent Debtors'  Court.  Evidence, 
XIV.  1. 

5.  For  personation.     Grand  Jury,  I. 

INDORSEE. 
Innocent.    Bill  of  Exchange,  I.  1.,  2. 

INDULGENCE.; 

Equitable  claim  to,  refusal  of  the  court 
to  enter  on.    Abatemetit,  I. 

INEQUALITY. 
Rate  when  bad  for.    Poor,  VI.  1 . 

INFANT. 

Evidence  of  authority  from  father  to 
furnish  necessaries. 

Assumpsit  for  clothes  sold  and  de- 
delivered;  plea,  non  assumpsit.  Plain- 
tiff, a  tailor,  proved  that  the  clothes 
were  furnished  to  defendant's  son,  a 
boy  at  school ;  that  the  boy,  when 
sent  to  the  school,  seemed  in  want  of 
clothes ;  that,  when  he  went  home  for 
the  holidays,  he  took  the  clothes  in 
question  with  him,  but  was  not  wearing 
them  ;  and  that  he  returned  to  school 
with  them.  Defendant,  an  attorney, 
lived  at  a  short  distance  from  the  place 
where  the  school  was.  It  did  not  ap- 
pear that  he  had  given  any  direction, 
or  made  any  provision  for  supplying 
his  son  with  clothes : 

5  U  4  Held 
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Held,  that,  on  this  case,  there  was 
some  evidence  to  go  to  the  jury  of  an 
implied  authority  from  the  father  to 
furnish  the  clothes ;  and,  the  plaintiff 
having  been  nonsuited,  the  nonsuit  was 
set  aside.   Law  v.  Wilkin^  718. 

INFORMATION. 

Quo  Warranto. 

INFRINGEMENT. 
Patent. 

INHABITANT. 

1.  Meaning  of  the  word. 

By  charter  of  Edw.  6.,  it  was  granted 
that  the  inhabitants  of  the  vill  of  5., 
within  the  parish  of  C,  should  have  a 
chapel  for  all  the  said  inhabitants,  with 
a  chaplain,  to  be  paid  out  of  the  pro- 
fits of  the  vicarage  of  C,  and  that  they 
should  elect  chapel-wardens.  And  that 
certain  governors,  appointed  for ,  the 
said  vill  pursuant  to  that  charter,  *'  una 
cum  assensu  majoris  partis  inhabitantium 
ejusdem  villatce^''  should  nominate  and 
appoint  the  chaplain.  The  charter  also 
provided  that  the  *'  inhabitants  *'  of  S. 
should  not  be  charged  towards  the 
support  of  the  church  of  C.  otherwise 
than  the  other  inhabitants  of  C. 

In  1836,  the  governors  having,  upon 
a  vacancy,  nominated  a  chaplain,  gave 
notice  to  the  inhabitants  of  ^S".  that 
such  nomination  had  been  made, 
and  required  them  to  meet  at  a  time 
.  and  place  named,  for  the  purpose  of 
assenting  or  dissenting.  At  such  meet- 
ing, the  resident  payers  of  church  and 
poor-rates,  and  no  other  persons,  were 
admitted  to  vote.  Some  persons,  not 
rated,  tendered  their  votes.  The  ma- 
jority of  rate-payers  assented  to  the 
nomination.  On  motion  for  a  man- 
damus to  the  governors  to  elect  a 
chaplain,  on  the  ground  that  such 
election  was  void,  it  appeared  that  the 
two  preceding  nominations  and  elec- 
tions, in  1814  and  1771,  had  been  con- 
ducted in  the  same  manner;  aged 
persons  deposed  that  they  had  always 
understood  that  to  be  the  customary 
mode  ;  and  a  decree  of  Lord  Hard- 
wichcy  in  a  suit  relative  to  the  chap  • 


laincy  of  S.  in  1741,  was  proved,  in 
which  the  same  course  was  prescribed 
as  the  proper  one,  but  it  did  not 
appear,  with  certainty,  by  the  decree, 
that  the  decision  on  this  point  was  a 
judgment  on  any  question  litigated  in 
the  suit.  Held, 

1.  That  the  nomination  by  the  go- 
vernors, with  a  subsequent  reference  to 
the  inhabitants  for  their  assent,  was  a 
compliance  with  the  words  "  una  cum 
assensu,"  &c. 

2.  That,  referring  to  the  context  of 
the  charter,  and  the  proof  given  as  to 
usage,  the  word  "  inhabitants,"  in  this 
charter,  might  be  construed  as  meaning 
"  inhabitants  paying  church  and  poor- 
rates."    Bex  V.  Davie  J  374. 

II.  Nomination  of  chaplain  by  governors 
with  consent  of  inhabitants,  as  required 
by  charter.    Ante,  I» 

III.  Subject  to  the  government  of  coun- 
cillors, has  a  sufficient  interest  to  be 
relator  to  a  quo  warranto.  Quo 
Warranto  J  VI.  2. 

INJURY. 

I.  To  baron  and  feme.  Baron  and 
Feme,  1. 

II.  Within  compensation  clauses.  Man- 
damus,  I.  1. 

INNOCENT. 
Indorsee.    Bill  of  Exchange^  I.  1.  2. 

INQUIRY. 

Under  compensation  clauses.  Manda- 
mus,  I.  1.    Compensation,  II.  4. 

INSERTION. 
Of  date  in  N.  P.  record.  Amendment^  II. 

INSOLVENT. 

I.  Debtor,  perjury  by.   Evidence  y^'^.  I. 

II.  Court,  practice  of.  Evidence,  XIV.  1. 

III.  Act,  evidence  under.  Evidence,  XII. 
1,  2. 

IV.  Debt 
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IV.  Debt  for  rent  by  on  a  demise  after 
the  assignment.  Landlord  and  Te- 
nant, III.  2. 

V.  Assignee  of,  his  rights  and  powers 
as  to  hmd  demised  by  insolvent  after 
the  assignment.  Landlord  and  Tenant, 
III.  2. 

VI.  Effect  of  notice  to  lessee  that  lessor 
was  an  insolvent  debtor.  Landlord 
and  Tenant,  III.  2. 


[INSPECTION. 

I.  Of  county  accounts. 

1.  Right  of  rate-payers  to  inspect. 
To  a  mandamus,  calling  on  the  jus- 
tices and  clerk  of  the  peace  of  a  county 
to  allow  rate-payers  an  inspection  of 
certain  orders  of  sessions,  concerning 
the  expenditure  of  the  county  rate, 
and  all  accounts,  &c.,  relating  to  such 
orders,  it  was  returned  that  inspection 
of  the  orders  had  been  given,  but  that 
the  accounts  were  those  of  the  trea- 
surer and  high  constable,  which  had 
been  passed  at  sessions,  and  deposited 
with  the  clerk  of  the  peace,  according 
to  Stat.  12  6r.  2.  C.29.  *.8, ;  and  that  an 
abstract  thereof  had  been  published, 
according  to  stat*  55  G.5.  c.  51.  5. 18. ; 
wherefore  the  inspection  of  such  ac- 
counts had  been  refused.  Held,  a  good 
return ;  for  that 

1.  Parties  claiming  merely  as  rate- 
payers have  no  right,  by  the  above 
statutes,  to  inspect  such  accounts  when 
passed  and  deposited. 

2.  Supposing  the  accounts,  when  so 
passed  and  deposited,  to  be  public  do- 
cuments, the  rate-^payers  have  not  such 
an  interest  in  the  contents  as  entitles 
them,  independently  of  the  statutes, 
to  demand  an  inspection.  Rex  v.  Staf- 
fordshire Justices,  84. 

2.  What  documents  ought  to  be  de- 
posited with  the  clerk  of  the  peace. 
Treasurer,  I. 

II.  Of  nr.rish  accounts. 

1,  RioLt  of,  does  not  dispense  with 
audit,  under  vestry  act.    Auditor,  I. 


INSTRUMENT. 
JrVesumption  of.    Highway,  I» 


INSURANCE. 

I.  Generally. 

Equitable  mortgage  of  policy.  Exe^ 
cutor,  II. 

Against  Fire. 

II.  The  policy. 

1.  Description  of  premises  insured. 
Post,  III.  1. 

2.  Conditions  in.    Post,  III.  1. 

3.  Warranty  in,    pQst,\Y.  1. 

III.  Alterations  in  the  risk. 

1.  Plaintiff  insured  premises  against 
fire,  by  the  description  of  a  granary, 
&c.,  and  "a  kiln  for  drying  corn  in 
use,'*  communicating  therewith.  By 
the  conditions  of  insurance,  the  policy 
was  to  be  forfeited  unless  the  buildings 
were  accurately  described,  and  the 
trades  carried  on  therein  specified  ;*nd, 
if  any  alteration  were  made  in  the 
building,  or  the  risk  of  fire  increased, 
the  alteration,  &c.,  was  to  be  notified 
and  allowed  by  indorsement  on  the 
policy,  otherwise  the  insurance  to  be 
void.  The  plaintiff  carried  on  no 
trade  in  the  kiln  except  drying  corn ; 
but,  on  one  occasion,  he  allowed  the 
owner  of  some  bark,  which  had  been 
wetted,  to  dry  it  gratuitously  in  the 
kiln,  and  this  occasioned  a  fire,  by 
which  the  premises  were  destroyed  on 
the  third  day  after  the  drying  of  the 
bark  commenced.  Drying  bark  was  a 
distinct  trade  from  drying  corn,  and 
more  hazardous,  and  insurers  charged 
a  higher  premium  for  bark  kilns  than 
corn  kilns. 

Held,  that  the  assured  was  not  pre- 
cluded from  recovering,  either  on  the 
ground  of  an  alteration  of  risk,  or  (in 
the  absence  of  fraud)  because  the  fire 
arose  from  his  negligence.  Shaw  v. 
Robber ds,  75. 

2.  See  also  post,  IV. 

IV.  Breach  of  warranty. 

Action  against  insurers,  on  a  fire  in- 
surance policy  upon  the  machinery  of 
cotton  mills,  containing  a  warranty 
that  the  mills  should  be  worked  by 
day  only.  Plea,  that  a  steam-engine 
and  horizontal  shafts,  being  parts  of 
the  mills,  were,  without  defendants* 
consent. 
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consent,  worked  by  night,  and  not  by 
day  only. 

Held  bad,  on  motion  for  judgment 
non  obstante  veredicto,  as  not  shewing 
a  breach  of  the  warranty,  Mayall  v. 
Mitford,  670. 

V.  Cause  of  loss. 

Negligence  of  the  party  insured.  Ante, 
III.  1. 

INTENDMENT. 

I.  Of  identity,  notwithstanding  a  mis- 
nomer in  a  deed.    Poor,  XII.  1. 

II.  In  pleading.    Pleading,  VI. 

INTENTION. 

I.  Devise,  ^.,11.  1.  Will,  11.  1.  Land- 
lord and  Tenant,  I.  1. 

II.  Of  relator  to  a  quo  warranto.  Quo 
Warranto^  VI.  2. 

III.  Of  legislature,  when  it  must  be 
clearly  expressed.  Pills  of  Exchange, 
I.  2. 

INTEREST. 

I.  Of  parties. 

1.  Of  rate-payers  in  a  county  rate.  In- 
spection, I.  1. 

2.  In  third  party,  when  not  presumed 
to  have  been  overlooked.  Manda- 
mus, I.  1. 

3.  Of  incumbrancer  under  power  of 
distress  and  entry.  Landlord  and 
Tenant,  II. 

4.  What  sufficient  in  relator  to  a  quo 
warranto.    Q.uo  Warranto,  VI.  2. 

II.  Of  money. 

1.  Payment  of  since  judgment,  when 
not  a  condition  on  reversal  of  out- 
lawry. 

In  an  action  on  a  bond,  the  plaintiffs 
signed  final  judgment,  issued  a  ca.  sa., 
and  outlawed  the  defendant.  The  de- 
fendant took  out  a  summons  for  re- 
versing the  outlawry,  and,  on  attend- 
ance before  a  Judge,  an  order  was 
made,  by  consent,  that  on  payment  to 
the  plaintiffs  of  damages  and  costs  as 
taxed  on  final  judgment,  with  the  costs 
of  outlawry  (without  prejudice  to  the 
proceedings  therein  being  continued). 


and  on  paying  into  Court  the  interest 
accrued  due  since  the  judgment,  to 
abide  the  event  of  an  application  to 
the  Court  (such  interest  to  be  ascer- 
tained by  the  Master),  the  outlawry 
should  be  reversed.  The  Court  (assum- 
ing, from  the  consent  given  to  the  above 
order,  that  there  was  error,  on  which 
a  writ  of  error  might  have  been 
brought  to  reverse  the  outlawry)  held. 
That  it  could  not  be  made  a  condi- 
tion of  the  reversal  that  the  defendant 
should  pay  the  interest  which  had  ac- 
crued after  j  udgment.  Ibbotson  v.  Fen- 
ton,  772. 

2.  Usurious,  on  short  bills.    Bills  of 
Exchange,  I.  1 . 

INTERNAL  COMMUNICATION. 

Absence  of,  whether  it  makes  a  separate 
building.    Poor,  XIIL  1. 


INTERPRETATION. 

Construction'  Explanation, 


INVENTION. 
Patent. 


INVENTORY. 

Of  mortgaged  goods,  trover  for.  Baron 
and  Feme,  I. 

INVOICE. 

When  it  renders  the  broker  responsible 
as  seller.    Agent,  I. 

IRREGULARITY. 

I.  In  execution  of  regular  process^  re- 
medy for.    Attorney,  III. 

II.  In  affidavit  of  debt,  what  and  how 
waived.    Prisoner,  III. 

III.  Declaration,  &c,,  when  set  aside  for. 
Prisoner,  III. 

IV.  When  not  presumed.  Mandamus, 
I.  1. 

V.  Of  bailiff,  attorney  when  not  answer- 
able for.    Attorney,  IIL 

ISSUE. 


ISSUE. 
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ISSUE. 

I.  No  final  judgment  on  a  writ  of  right 
without.    Judgment^  It. 

II.  Delivered,  omission  of  date  in.  Amend- 
mentj  II. 

III.  Raises  no  intendment  on  points  pass- 
ed over  in  the  pleading.  Pleadings  VI. 

ISSUING. 

Of  commission,  how  shewn  in  a  writ 
issued  on  the  significavit  of  the  com- 
missioners.   Contumace  Capiendo^  I. 

JEOFAILS. 
Defects  not  cured.  Pleading,  VI. 

JOINDER. 

I.  Of  parties.    Baron  and  Feme,  I. 

II.  When  the  Court  will  not  allow  an 
amendment  after  plea  of  non-joinder. 
Abatement,  I. 

JOINT  STOCK  COMPANY. 
Affidavit  of  debt,  &c.  Prisoner,  III. 

JUDGE. 

I.  His  power  to  amend  Nisi  Prius  record. 
Amendment^  II. 

II.  His  order  for  particular,  what  it  may 
require.    Particular,  IV. 

III.  His  order  for  costs  of  documents  any 
proof.    Documents,  I. 

IV.  Who  is  the  proper  judge  to  certify 
for  costs  of  documentary  proof.  Do- 
cuments, I. 

V.  Misdirection.  Tolls. 

JUDGMENT. 

T.  Not  given  for  a  party  on  a  different 
ground  from  that  on  which  he  relies 
in  pleading.  Vendor  and  Purchaser^ 
IV.  1. 

II,  When  not  final. 

If  tenant  in  a  writ  of  right  succeed 
on  demurrer  to  the  count,  no  issue 
being  joined  on  the  mise,  he  cannot 
sign  final  judgment.  Such  judgment 


having  been  signed  under  the  above 
circumstances,  the  Court,  on  error, 
reversed  so  much  of  it  as  adjudged 
that  the  tenant  should  hold  quit  of 
the  demandant  and  his  heirs  for  ever. 
Rishton  v.  Nesbit,  103. 

III.  Of  sessions  for  compensation,  how 
enforced.    Mandamus,!.  I. 

IV.  Interest  after,  when  not  imposed  as 
a  condition  of  reversing  outlawry. 
Interest,  II.  1. 

V.  Prayer  of  in  plea.  Landlord  and 
Tenant,  1.2. 

JURISDICTION. 

I.  Of  superior  courts. 

Ouster  of  in  disputes  touching  curates' 
stipends. 

Stat.  57  G.  3.  c.  99.  s.  14r.  entirely 
ousts  the  common  law  courts  of  juris- 
diction in  disputes  touching  any  stipend 
appointed  by  the  bishop  to  a  curate 
under  that  act,  or  the  payment  or 
arrears  of  such  salary. 

And,  therefore,  in  assumpsit  by  a 
curate  against  a  rector  for  such  stipend, 
a  plea  founded  on  the  statute  is  pro- 
perly pleaded  in  bar,  not  in  abatement. 

And  a  special  plea,  founded  on  the 
statute,  is  sufficient  if  it  allege  that 
disputes  have  arisen  and  are  depending 
touching  the  stipend,  and  the  payment 
thereof,  and  of  the  arrears  thereof, 
and  that  the  action  is  brought  concern- 
ing the  stipend  and  the  pa3'ment  there- 
of, and  of  the  arrears  thereof,  touching 
which  the  disputes  have  arisen,  within 
the  meaning  of  the  statute,  not  further 
specifying  the  subjects  of  dispute.  West 
V.  Turner,  614. 

II.  Of  sheriff: 

To  replevy  in  liberties  with  cognisance 
of  replevins.    Replevin,  I. 

III.  Of  justices  of  the  peace. 

1.  As  to  gaols,  when  not  taken  away. 
Kewgate. 

2.  Of  county  justices  in  boroughs. 
Statute,  XLV.  3. 

5.  Summary,    between  master  and 
servant.    Master  and  Servant,  II . 

IV.  Excess  of. 

1.  Execution  of  regular  process  be- 
yond.   Attorney,  III. 

V.  Plea 
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Ve  Plea  to. 

1 .  When  in  bar.    Ante^  I. 

2.  When  sufficiently  certain.  Ante, 
I.  Replevin^  1. 

JURY. 

I.  Generally. 

1.  Onus  of  causing  a  question  to  be 
put  to.    Notice y  IV.  2. 

2.  Presumed  to  have  acted  rightly. 
Mandamus,  I.  1. 

5.  Evidence  left  to  them  contin- 
gently. Boundary. 

4.  Equivalence  of  consideration,  a 
question  for.    Restraint,  I.  1. 

5.  Bona  fides  of  justice,  so  as  to  en- 
title him  to  notice  of  action,  a  ques- 
tion for.    Notice,  IV.  2. 

6.  Evidence  to  go  to  them.  Infant. 

7.  New  trial  when  they  may  have  been 
misled.  Tolls. 

II.  In  particular  cases. 

1.  To  assess  compensation.  Man- 
damus, I.  1. 

2.  Verdict  for  compensation,  how 
enforced.    Mandamus,  I.  1. 

JURY,  GRAND. 
Grand  Jury. 

JUSTICES. 

I.  County  and  borough,  concurrent  juris- 
diction of.    Statute,  XLV.  3. 

II.  .  Mandamus  to  issue  distress  warrant 
where  point  clear.    Tithes,  I. 

III.  Deposit  of  county  accounts.  Trea- 
surer, I. 

IV.  Notice  of  action  against.  Notice, 

iv.  2. 

V.  Clerk.    Statute,  XLV.  5- 

VI.  Summary  jurisdiction  over  servants. 
Master  and  Servant,  II. 

JUS  TERTII. 

Vendor  when  estopped  from  setting  up. 
Vendor  and  Purchaser,  I. 


KING'S  BENCH. 

I.  Ouster  of  jurisdiction.   Jurisdiction^  I. 

II.  As  to  granting  liberty  of  rules.  Pri' 
soner,  I.  1. 

III.  Discretion  of  as  to  granting  or  with- 
holding quo  warranto  information. 
Quo  Warranto,  VI.  2. 

KNOWLEDGE.  . 

Of  irregularity,  time  when  material. 
Prisoner,  III. 

LACHES. 

I.  What  amounts  to  waiver  of  irregu- 
larity.   Prisoner,  III. 

II.  In  presentment  of  bill  of  exchange, 
when  excused.    JBill  of  Exchange,  111, 

LANDLORD  AND  TENANT. 
I.  Tenancy  how  created. 
1.  Lease  or  agreement. 

By  agreement  between  P.  and  H.,  P. 
agreed  to  grant  to  H.  a  lease  of  land 
and  the  buildings  then  standing  thereon, 
and  others  to  be  erected  thereon  under 
the  agreement,  with  the  appurtenances, 
as  they  then  were  and  had  been  in  the 
possession  of  H.,  for  a  term  of  years  to 
commence  at  a  day  then  past,  at  a  spe- 
cified rent,  payable  on  days  then  to 
come ;  and  P.  agreed  in  four  months 
to  erect  certain  buildings  on  the  land ; 
and  H.  agreed  to  take  the  lease  and 
execute  a  counterpart,  and,  in  the  said 
four  months,  to  erect  certain  other 
buildings  on  the  land :  and  it  was  agreed 
that  the  lease  should  be  granted  imme- 
diately after  P.  should  obtain  his  lease  of 
the  said  'premises from  M.,  under  a  then 
subsisting  agreement  between  P.  and  M.; 
and  that  the  lease  from  P.  to  H.  should 
contain  like  covenants,  &c.,  to  those  in 
the  lease  from  M.  to  P.,  and  such  other 
covenants  as  were  usual  in  such  leases: 
and  H.  agreed  to  pay  the  rent,  as  if  the 
lease  from  P.  were  already  executed. 
If  H.  failed  to  pay  such  rent,  or  per- 
form the  agreement,  the  agreement  was 
to  be  void  so  far  as  regarded  the  en- 
gagements of  P. ;  and  P.  might  retain, 
or  re-enter  upon,  and  dispose  of,  the 
premises.  If  P.  failed  to  perform,  &c., 
he  was  to  pay  500/.to  H.,  as  liquidated 
damages. 

Held, 
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Held,  that  the  instrument  did  not 
amount  to  a  present  demise,  inasmuch 
as  P.  appeared  by  the  agreement  to 
have  no  present  power  to  grant  a  lease ; 
and  that,  H.  having  entered  and  made 
default  in  payment  of  rent,  P.  could 
not  distrain.  Hai/ward\.  Haswell^  265. 

2.  Where  the  demise  is  of  heredita- 
ments partly  incorporeal. 
Declaration,  in  assumpsit,  alleged 

that  plaintiff  agreed  to  grant  and  let, 
and  Defendant  to  take,  a  messuage  at 
D.,  in  the  parish  of  M.,  with  exclusive 
licence  to  shoot  and  sport  over  the 
manor  of  Z).,  in  the  parishes  of  M.  and 
and  L.,  and  to  fish  in  the  waters  thereof, 
during  the  term  ;  to  hold  the  messuage, 
right,  liberties,  and  premises,  for  the 
terra,  at  a  rent ;  mutual  promises  ;  and 
that  plaintiff  let  the  messuage,  right, 
liberties,  and  premises  to  defendant, 
who  entered  into  and  upon  the  same, 
and  became  and  was  possessed  thereof 
for  the  term  :  breach,  non-payment  of 
rent.  Held  bad,  on  general  demurrer, 
inasmuch  as  the  agreement  shewed 
a  demise  of  an  incorporeal  heredita- 
ment, which  could  only  be  by  deed ;  and 
the  letting  as  subsequently  alleged,  if 
otherwise  available  to  support  the 
action,  should  have  appeared  to  be  by 
deed. 

The  rule  of  Hil,  4  W.  4.,  that  a  plea 
pleaded  in  bar  of  the  whole  action  gene- 
rally need  not  commence  with  actionem 
non,  nor  pray  judgment,  applies  to  a 
plea  answering  the  whole  of  the  count 
to  which  it  is  pleaded,  though  there  are 
other  counts  which  it  does  not  answer. 

By  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of 
King's  Bench.  Bird  v.  Higginson,  824. 

3.  By  attornment  to  prior  incumbrancer. 
Post,  IL 

4.  Demise  by  authority  of  A.  not  neces- 
sarily a  demise  as  agent  of  A.  Post, 

in.  2. 

5.  Not  necessarily  implied  from  stipu- 
lation for  notice  to  quit.  Poor,XIII.4. 

IL  What  constitutes  a  tenancy  from  year 
to  year.  Attornment  by  lessee  for 
years  to  incumbrancer  entering  under 
the  usual  powers  of  entry. 

T.,  being  tenant  by  the  courtesy,  in 
order  to  secure  a  redeemable  annuity, 
demised  to  C,  for  ninety-nine  years,  if 
he  T.  should  so  long  live,  at  a  pepper- 
corn rent,  to  the  intent  that  C.  should 


re-demise  as  next  mentioned ;  and,  im- 
mediately after,  C.  re-demised  to  T., 
for  ninety-eight  years  if  T.  should  so 
long  live,  at  a  rent  of  55/.,  with  a  pro- 
viso that,  if  the  rent  should  be  in  arrear, 
C.  might  enter  on  the  premises,  and 
have,  hold,  use,  occupy,  &c.  the  mes- 
suages, lands,  &c.,  and  take  the  rents 
and  profits,  until,  by  perception  of  the 
rents  and  profits,  or  otherwise,  he 
should  be  satisfied.  Afterwards  T.  de- 
mised to  defendant  for  sixty  years.  Be- 
fore the  sixty  years  expired,  the  55l, 
rent  being  in  arrear,  C.  brought  eject- 
ment, and  T,  defended  as  landlord.  C. 
recovered ;  and  the  defendant,  to  pre- 
vent a  writ  of  possession  being  exe- 
cuted, attorned  to  C,  and  thencefor- 
ward paid  rent  to  him. 

Afterwards,  and  during  the  sixty 
years'  term,  defendant  was  served  with 
notice  of  an  award,  reciting  a  submis- 
sion to  reference  by  one  H.,  and  by  T. 
and  C,  and  that  H.  was  entitled  to 
an  annuity,  charged  on  the  lands, 
with  the  usual  powers  of  distress,  as 
trustee,  under  a  grant  by  T.  prior  to 
T.'s  demise  to  C. ;  and  the  award  ad- 
judged that  jfiT.'s  rent  charge  was  in 
arrear,  that  H.  was  entitled  to  priority 
over  C.,  and  that  H.  should  receive  the 
rents.  The  defendant  than  signed  a 
memorandum  that  he  attorned  to  and 
became  tenant  of  H. ;  and  afterwards 
he  paid  rent  to  him. 

Held,  that  defendant,  by  attorning  to 
C,  became  tenant  to  him  from  year  to 
year,  C.  having  a  right  to  enter  and 
suspend  his  term  of  sixty  years  till  Cs 
rent  charge  was  satisfied;  and  that 
afterwards  defendant,  by  attorning  to 
H.  upon  notice  of  the  award,  became 
tenant  to  H.  from  year  to  year;  and  that 

H.  could  maintain  ejectment  against 
defendant  after  giving  him  six  months' 
notice.  Doe  d.  Chawner  v.  Boulter, 
675. 

III.  Remedy  for  rent. 

I .  Distress.    Ante,  I.  1 . 

2.  Debt ;  plea  of  discharge  under  title 
paramount  in  assignee  of  plaintiff,  an 
insolvent  debtor. 

Declaration,  in  debt  for  rent,  alleged 
a  demise  by  plaintiff  to  defendant  for 
seventy  years,  by  virtue  of  which  he 
entered  and  held  till  &c.,  when  the 
rent  became  due,  &c. 

Plea, 
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Plea,  that,  before  the  demise,  plain- 
tiff was  discharged  under  the  Insolvent 
Debtors'  Act,  53  G.  3.  c.  102.,  and  his 
estate  in  the  premises  was  assigned  pur- 
suant thereto  ;  and  that,  after  the  dis- 
charge, and  after  the  making  of  the  de- 
mise (plaintiff  having  been  authorised 
by  the  assignee,  after  the  discharge,  to 
remain  in  possession  of  the  premises, 
and  to  make  the  said  demise  thereof  to 
defendant),  and  before  the  said  rent  was 
due,  or  the  action  commenced,  defend- 
ant received  notice  from  the  assignee 
to  pay  to  him,  as  such  assignee,  from 
thenceforth,  all  the  rent  that  should 
accrue  from  defendant  for  the  said  de- 
mised premises^  and  under  the  said  de- 
mise in  the  declaration  mentioned^  in  de- 
fault of  which  legal  proceedings  would 
be  adopted  ;  and  that,  by  reason  there- 
of, defendant  became  liable  to  pay  the 
rent  to  the  assignee,  the  reversion  being 
no  longer  in  plaintiff,  and  his  right  to 
the  rent  being  determined. 

On  special  demurrer,  it  was  objected 
that  the  defence  was  ill  pleaded,  the 
assignee  not  being  entitled  to  the  rent 
as  under  the  old  demise,  and  the  plea 
not  shewing  any  new  tenancy  com- 
menced between  the  defendant  and  the 
assignee. 

The  Court  gave  leave  to  amend ; 
judgment  for  the  plaintiff,  nisi.  Par- 
tington V.  Woodcock y  690. 

IV.  The  landlord. 

1.  Who  may  give  notice  to  quit. 
Ante^  II. 

2.  Demise  by  authority  of  J.,  effect  of. 
Ante^  III.  2. 

V.  The  tenant. 

1.  How  affected  by  notice  of  award 
between  persons  claiming  by  title  pa- 
ramount. Ante,  II. 

2.  Plea  by,  of  discharge  under  title 
paramount.  Ante,  III.  2. 

3.  Effect  of  attornment  to  prior  in- 
cumbrancer. Antty  II. 

VI.  Title  paramount. 

Rights  and  powers  of  persons  claiming 
by.    Ant^,  II.  III.  2. 

VII.  Duration,  suspension,  and  determin- 
ation of  tenancy. 

1.  Suspension  by  entry  of  prior  incum- 
brancer.   Ante^  II. 


LEASE. 

2.  Determination  by  claimant  under 
title  paramount.    Antb,  III.  2. 

3.  Notice  to  pay  rents  to  claimant  un- 
der title  paramount,  when  it  does 
not  determine  the  tenancy  as  against 
the  lessor.  Ante,  III.  2. 

4.  Effect  of  paying  rent  after  the  de- 
termination of  the  lease.  Covenant,  I. 

VIII.  Notice  to  quit.    Ante,  I.  5.  II. 

LARGENESS. 

I.  Claim  for  compensation  too  large, 
ought  to  be  pointed  out  to  the  jury. 
Mandamus,  1. 1. 

II.  Compensation  assessed,  not  presumed 
to  be  too  large.   Mandamus,!.  1. 

III.  Specification  of  patent  must  not  be 
too  large.  Patent,!. 

IV.  Custom  to  erect  booths  at  a  fair, 
when  not  too  large.    Custom,  I. 

LATENESS. 

I.  la  taking  advantage  of  irregularity. 
Prisoner i  III. 

II.  In  raising  objections  against  original 
mandamus.    Mandamus,  I.  1. 

III.  Tender  by  assignee  of  bankrupt  mort- 
gagor when  too  late.    Bankrupt,  I. 

LAW. 

I.  Mixed  allegation  of  law  and  fact. 
Pleading,  X. 

II.  Alteration  of  pendente  lite.  Bills  of 
Exchange,  I.  2. 

III.  Foreign.  Evidence,  .  \,  Poor, 
XIL  3. 

LEASE. 

I.  Or  agreement.  Landlord  and  Tenant, 
L  1. 

II.  Covenant  by  lessee  for  years,  if  A. 
should  so  long  live,  to  prove  the  con- 
tinuance of  the  life.    Life,  IV. 

III.  Effect  of  attornment  by  lessee  to 
prior  incumbrancer,  with  a  limited  in- 
terest.   Landlord  and  Tenant,  11. 

IV.  By  insolvent  debtor  after  his  assign- 
ment, rights  arising  on.  Landlord  and 
Tenant,  III.  2. 

LEGAL 
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LEGAL  ESTATE. 

I.  Where  vested  under  a  devise  to  uses. 
Devise,lll.  1. 

II.  Evidence  of  its  being  outstanding. 
Manor,  I. 

III.  On  redemption  of  mortgage  by  as- 
signees of  bankrupt,  post  diem.  Bank- 
rupt, I. 

LENGTH  OF  TIME. 

Limitations.  Time, 

LEVANT  AND  COUCHANT. 

Effect  of  traversing  the  number.  Com- 
mon, 1. 

LIABILITY. 

Of  trustees  of  savings'  bank.  Savings^ 
Bank, 

LIBERTY. 

With  cognisance  of  replevins,  what  de- 
fault by  the  lord  or  his  officer  must  be 
alleged  to  give  the  sheriff  jurisdiction 
to  replevy.    Replevin,  I. 

LICENCE. 
I.  Revocation  of,  by  entry.  Manor,  J, 
"  II.  To  shoot,  how  grantable.  Landlord 
and  Tenant,  I.  2. 

III.  By  person  jointly  interested  with 
purchaser,  when  vendor  estopped  from 
setting  up.    Vendor  and  Purchaser^  I. 

LIEN. 

I.  Equitable,  held  b}'^  executor,  available 
under  plea  of  plene  administravit. 
Executor,  II. 

II.  Of  attorney  for  costs,  how  effected 
by  his  being  substantially  the  party. 
Costs^  II. 

LIFE. 

I.  Estate.    Covenant,  I.    Devise,  II. 

II.  Compensation  to  tenant  for.  Man- 
.  damns,  I.  1. 

III.  Restraint  of  trade,  during.  Restraint, 
I.  1. 


IV,  Proof  of,  by  certificate. 

A  lease,  for  a  term  of  years  if  C.R. 
should  so  long  live,  contained  a  cove- 
nant that  the  lessee  should,  within  three 
months  after  notice  from  the  lessor, 
produce  C.  J?.,  or  otherwise  make  it 
appear  to  the  lessor  within  the  time 
aforesaid,  or  within  a  reasonable  time, 
if  C.  R.  should  be  in  foreign  parts,  by 
a  good  and  sufficient  certificate,  that 
he  was  living.  Proviso  for  re-entry  on 
default. 

C.  R.  went  to  Brazil.  The  lessee, 
being  called  upon  under  the  covenant, 
produced  an  affidavit,  sworn  in  October 
1834,  stating  that  the  deponent  had 
seen  C.  R.  in  Brazil,  in  18-31,  and  had 
often  heard  of  him  from  that  time  till 
January  1834,  as  residing  at  a  place  in 
Brazil  thirty  miles  from  that  in  which 
the  deponent  lived  during  the  same 
period;  and  that  the  deponent  was 
convinced  that  C.  R.  was  alive  and 
well  in  January  1834,  when  deponent 
left  Brazil. 

Held,  that  the  facts  subsequent  to 
1831  could  not  be  properly  certified  by 
hearsay  evidence ;  and  that  the  state- 
ment of  occurrences  in  1831,  from 
which  C.  R.  might  be  presumed  alive 
in  1834,  was  not  equivalent  to  such  a 
certificate  as  the  covenant  required 
that  C.  R.  was  then  alive  :  And,  there- 
fore, that  the  affidavit  was  not  a  suffi- 
cient certificate,  and  a  forfeiture  was 
incurred.    Randle  v.  Lory^  218. 

LIMITATIONS,  STATUTES  OF, 

I.  Generally. 

1.  Effect  of  in  barring  plaintiff's  re- 
medy when  not  a  ground  for  setting 
aside  plea  in  abatement.  Abatement,!. 

2.  Whether  the  statutory  provisions 
as  to  the  time  in  which  parochial 
loans  are  to  be  paid  off,  extinguish 
the  debt  after  the  expiration  of  that 
time.    Poor,  III.  1. 

II.  To  real  actions. 

1.  Accruer  of  title  to  tenant  at  will. 

Under  stat.  3  &  4  W.  4.  c.  27.  s.  2. 
(which  limits  the  time  for  recovering 
lands  by  action  to  twenty  years  after 
the  right  accrues),  sect.  34.  (which  ex- 
tinguishes the  title  at  the  determina- 
tion of  such  period),  and  sect.  7.  (which 
enacts,  that,  in  the  case  of  tenancy  at 
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will,  the  right  of  action  shall  be  deemed 
to  have  accrued  at  the  determination, 
or  at  the  end  of  one  year  from  the 
commencement,  of  such  tenancy),  no 
title  accrues  to  a  party  who  was  tenant 
at  will,  and  held  without  interruption 
for  twenty  years  after  the  expiration 
of  the  first  year,  but  who  had  quitted 
possession  before  the  act  passed. 

As  against  the  original  landlord,  and 
those  claiming  under  him,  such  party 
is  without  title,  independently  of  sect. 
15. 

Nor  can  he,  by  virtue  of  the  first- 
mentioned  clauses,  recover  in  eject- 
ment, even  against  a  stranger.    Doe  d. 
Thompson  v.  Thompson,  721. 
2.  Operation  when  not  retrospective. 

Ante  J  1. 

LINCOLN. 

Gas  light  and  coke  company.  Corpo- 
ration, 1. 

LINE. 

Described  in  local  act.    Mandamus^  I.  1. 

LIVERPOOL. 
Custom  of  brokers.    Agent,  I. 

LOAN. 

To  guardians  of  poor,  time  and  manner 
of  paying.    Poor,  III.  1. 

LOCAL  ACT. 
Statute,  XL VI.  to  LV. 

LONDON. 

Corporation  of,  authority  over  Newgate. 
Newgate^ 

LORD  OF  LIBERTY. 

Default  by,  under  statute  of  Marlbridge. 
Replevin,  I. 

LORD  OF  THE  MANOR. 

I.  Evidence  of  being.    Manor,  I. 

II.  Ejectment  by,  for*  inclosure  on  waste. 
Manor,  I. 


III.  How  he  may  revoke  any  presumed 
licence  to  inclose  on  waste.  Manor,  I. 

IV,  Interest  reserved  to,  in  a  presumed 
grant  of  exclusive  right  of  pasture  for 
sheep.  Prescription. 

LORDS  OF  THE  TREASURY. 
Statute,  XLV.  5. 

LOSS. 

I.  Of  qualification  by  town  councillor. 
Mandamus,  II.  1. 

II.  Of  office,  under  Municipal  Reform 
Act.    Statute,  XLV.  5. 

MACHINERY. 
Rateability  of.    Poor,  VI.  1. 

MAGISTRATE. 
Justice. 

MAJORITY, 

I.  Of  judges  delegate,  and  their  signifi- 
cavit.    Contumace  Capiendo,  I. 

II.  Of  inhabitants,  how  ascertained.  In- 
habitant^  1. 

III.  Of  officers,  signature  by.  Poor,  IL 
(«.)  2.  XVII.  1.  4. 

MALICE. 

Averment  of,  when  necessary.  Mali' 
cious  Arrest^  I. 

MALICIOUS  TRESPASS, 
Notice,  IV.  1. 

MALICIOUS  ARREST. 
I.  Case  for. 

Plaintiff  gave  defendants  a  warrant 
of  attorney  to  enter  up  judgment  if 
certain  costs  should  be  unpaid  within 
four  days  after  the  Master  should  have 
taxed  the  same.  Defendants  procured 
a  taxation  ex  parte ;  and,  by  an  incor- 
rect representation  to  the  Master,  ob- 
tained from  him  an  allocatur  for  more 
costs  than  they  were  entitled  to.  By 
order  of  a  Judge,  on  summons,  a  new 

taxation 
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taxation  was  directed,  pending  which, 
the  defendants  arrested  the  plaintiff. 
Afterwards  the  new  taxation  was  had, 
and  the  costs  were  reduced.  Plaintiff 
declared  in  case  for  a  wrongful  arrest, 
and  defendants  pleaded  that  the  costs 
had  been  taxed  and  a  sum  found  due, 
for  which  they  arrested.  Held, 

1.  That  plaintiff  might  properly  sue 
in  case  for  a  malicious  arrest,  and  was 
not  bound  to  declare  for  a  deceitful 
representation  to  the  master. 

2.  That  the  plea  was  not  supported, 
there  having  been,  in  effect,  no  taxa- 
tion when  the  defendants  arrested :  and 
that  the  plaintiff  was  not  bound  to 
reply  the  facts  which  rendered  the  first 
taxation  invalid.  But 

3.  That  judgment  must  be  arrested, 
because  the  declaration  (which  set  out 
the  facts  of  the  case)  alleged  only  that 
the  defendants  had  "  wrongfully  and 
injuriously  "  delivered  the  writ  to  the 
sheriff,  not  adding  "maliciously."  Sax- 
ton  V.  Castle,  652. 

II.  Trespass  for.    Notice ,  IV.  1. 


MANDAMUS. 

I.  When  it  lies. 

1.  To  summon  compensation  jury. 

By  an  act,  incorporating  a  company 
for  supplying  the  town  of  N.  with 
water,  the  company  were  empowered 
to  continue,  make,  &c.  water-works, 
weirs,  and  other  like  works  in  the 
parish  of  L.^  subject  to  the  restriction 
after  contained,  and  to  enter  upon  all 
rivers,  lands,  ^c,  specijSed  in  the  plans 
and  books  after  vientioned,  and  to  do 
all  other  things  necessary  for  making, 
completing,  &c.,  the  water-works.  A 
plan,  describing  the  line  of  intended 
works,  and  the  lands  through  which 
they  were  to  be  carried,  and  books 
specifjing  the  owners  of  the  lands, 
were  to  remain  with  the  clerk  of  the 
peace;  and  the  company  were  not  to 
deviate  from  the  line  described.  They 
were  empowered  to  agree  for  the  pur- 
chase of  lands,  &c. ;  and  tenants  for 
life,  &c.,  and  owners  and  occupiers  of 
lands  through  which  the  works  were 
to  pass,  were  to  receive  satisfaction  for 
the  value  of  the  lands  and  the  damages 
Vol.  VI. 


sustained  in  making  the  works;  the 
amount  to  be  settled,  if  necessary,  by 
a  compensation  jury  at  quarter  sessions, 
to  be  summoned  by  the  company's 
warrant  to  the  sheriff  on  certain  notice 
to  the  company,  and  not  without; 
and  the  jury  were  to  assess  purcha/e- 
money  or  compensation,  and  to  settle 
what  share  should  be  allowed  to  any 
tenant  or  person  having  a  particular 
interest.  The  sessions  were  to  give 
judgment  for  the  sum  awarded;  and 
the  verdict  and  judgment  were  to  be 
registered,  among  the  records  of  the 
quarter  sessions,  and  to  be  deemed  re- 
cords to  all  intents  and  purposes.  If 
the  verdict  should  exceed  the  amount 
of  the  company's  offer,  they  were  to 
pay  costs,  which,  if  not  paid,  might  be 
levied  on  their  goods  under  a  justice's 
warrant ;  the  amount  to  be  ascertained 
by  a  justice.  A  subsequent  section 
directed  the  assessment  of  compensa- 
tion for  any  damages  not  before  pro- 
provided for^  accruing  by  reason  of  the 
execution  of  any  of  the  powers  in  the 
act ;  the  sums  assessed  to  be  levied  as 
directed  with  respect  to  damages  before 
provided  for.  The  company,  on  pay- 
ment, tender,  &c.,  of  the  suras  agreed 
upon  or  assessed,  might  enter  on  the 
lands,  &c.,  but  not  before.  Certain  re- 
strictions were  provided,  in  the  case  of 
actions  brought  for  any  thing  done  in 
pursuance  of  the  statute. 

The  company,  by  alterations  in  a 
weir  in  JC.,  across  a  river,  raised  the 
water  so  as  to  damage  a  mill  in  i., 
of  which  T.  was  tenant  for  life :  nei- 
ther the  mill,  nor  the  weir  or  its  site, 
nor  Z'.'s  name,  was  specified  in  the 
books  or  plan,  nor  was  the  weir  in  the 
line  of  works  there  described ;  but  that 
part  of  the  river  in  which  the  mill  and 
weir  respectively  lay  was  in  the  plan. 

1.  Held,  that  a  mandamus  lay  to  the 
company,  commanding  them  to  issue 
their  warrant  for  a  jury  to  assess  the 
damages  sustained  by  T. 

2.  The  jury,  summoned  in  obedience 
to  the  mandamus,  having  assessed  a 
compensation,  and  the  company  re- 
fusing to  pay  the  same,  or  the  costs. 
Held,  that  a  mandamus  lay  to  enforce 
payment  of  the  compensation,  though 
the  statute  made  the  verdict  and  judg- 
ment records  of  the  quarter  sessions. 

3  X  3.  Held 
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3.  Held,  also,  that  the  company,  in 
shewing  cause  against  the  rule  for  a 
second  mandamus,  were  precluded 
from  contending  that  the  injury  sus- 
tained by  T.  was  not  within  the  act, 
or  that  all  preliminaries  necessary  to 
support  the  first  mandamus  were  not 
fulfilled. 

4.  That  all  formal  preliminaries,  es- 
sential to  the  verdict,  must  be  pre- 
sumed to  have  been  fulfilled,  in  default 
of  affidavit  to  the  contrary. 

5.  That  the  jury,  having  assessed  a 
compensation  to  T.  without  noticing 
the  interest  of  any  other  person,  it  was 
not  to  be  presumed,  in  the  absence  of 
any  affidavit,  that  they  had  given  such 
compensation  for  a  larger  interest  than 
T,  really  had,  or  had  overlooked  any 
other  person's  interest. 

6.  That,  if  costs  were  recoverable  at 
all  for  the  inquisition,  &c.,  they  must  be 
levied  as  prescribed  by  the  act;  and 
that  no  mandanms  would  lie  for  the 
payment,  though  application  had  been 
made  to  a  justice  lor  a  distress  war- 
rant, which  he  had  refused. 

7.  That  a  mandamus  would  not  lie 
for  the  costs  of  the  former  mandamus. 
Mex  v.  Nottingham  Old  Water  works 
Comjjany,  555. 

2.  To  enforce  payment  of  compen- 
sation assessed  by  jur}^    Ante,  1. 

3.  To  permit  the  exercise  of  an  office. 
Post,  II.  1. 

4.  To  deposit  county  accounts.  T7'ea- 
sm'ery  I. 

5.  To  produce  parish  accounts  to  be 
audited.    Auditor,  I. 

(].  To  issue  distress  warrant,  where  the 
the  point  is  clear.    Tithes,  I. 

7.  To  enforce  compensation  awarded 
by  the  lords  of  the  treasury  under 
the  municipal  reform  act.  Statute, 
XLV.  5. 

8.  To  pay  principal  and  interest  on  a 
loan  to  guardians  of  poor.  Poor, 
III.  1. 

9.  To  trustees  of  savings'  bank  to 
appoint  an  arbitrator.  Savings* 
Bank,  I. 

10.  To  enforce  a  previous  mandamus. 
Ante,  1. 


II.  When  it  does  not  lie. 

1.  Where  the  proper  remedy  is  quo 
warranto. 

If  a  councillor  of  a  corporation  be 
ousted,  and  another  elected  in  his 
stead,  and  such  election  be  merely 
colourable,  a  mandamus  will  go  to 
permit  the  ousted  party  to  exercise 
his  office,  but  not  restore  him  to  his 
office. 

If  such  ouster  and  election  be  bona 
fide,  the  court  will  not  grant  a  man- 
damus in  favour  of  the  party  displaced  : 
the  proper  proceeding  is  by  quo  war- 
ranto against  the  party  holding  the 
office  de  facto. 

Qw^^r^,  whether,  if  a  party  be  elected 
a  councillor,  and  duly  qualified  at  the 
time  of  his  election,  and  his  name  be 
afterwards  improperly  omitted  in  the 
burgess-list  before  his  time  of  service 
as  a  councillor  is  expired,  such  omission 
vacate  the  office  of  councillor. 

If  so,  qucere,  whether  the  office  be 
be  absolutely  vacant  before  notice  to 
that  effect  be  given,  under  sect.  52.  of 
Stat.  5  Sc  6  W.  4.  c.  76.  Rex  v.  Mayor, 
Sfc.  of  Oxford,  549. 

2.  Not  where  the  sessions  have  granted 
a  case.    Poor,  XXII. 

5.  Not  for  costs  given  by  a  statute 
which  provides  other  means  for 
levying  them.    A7ite,  I.  1. 

4.  Not  for  costs  of  a  former  mandamus. 
Ante,  I.  1. 

When  not  tb  make  a  rate  for  paymfent 
of  loan  to  guardidns  of  poor.  Poor, 
III. 

III.  Where  refused. 

1.  To  a  corporation  not  niunicipal  to 
deliver  up  documents  under  5  &  6 
W.  4.  c.  76.    Statute,  XLV.  9. 

2.  To  justices  to  hear  a  case,  where 
there  were  other  justices  who  could 
hear  it  with  greater  propriety. 
Statute,  XLV.  5. 

5.  To  elect  chaplain  where  it  was  not 
clear  that  the  cure  was  not  already 
filled.    Inhabitant,  I. 

IV.  What  not  a  sufficient  reason  for  re- 
fusing. 

1.  Scandal  and  misrepresentation  in 
the  affidavit.    Treasurer,  I. 

V.  Return 
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V.  Return  to* 

1.  To  inspect  county  accounts,  what  a 
good  return.    InspectioUj  I.  1. 

2.  See  also  Treasurer,  I. 

VI.  Practice. 

1.  Where  the  mandatory  party  exceeds 
the  authority.    Auditor,  I. 

2.  On  arguing  the  validity  of  the  re- 
turn.   Auditor,  I. 

3.  What  objections  cannot  be  raised. 
Ante,  I.  1. 

4.  Evidence  to  support  rule.  Inha- 
bitant, 1. 

5.  Evidence  against  rule.  Statute . 
9. 

6.  Granted  for  part.    Ante,  1.  1. 

VII.  Costs.    Ante,  I.  1. 

MANOR. 

I.  Evidence  of. 

1.  In  ejectment  by  a  party  claiming 
to  be  devisee  of  a  manor,  the  facts  of 
the  devisor  having  held  a  court  thirty- 
five  years  ago,  and  the  lessor  of  the 
plaintiff  on  several  occasions  since  his 
death,  and  of  appointments  of  game- 
keepers, are  prima  facie  proof,  both 
that  a  manor  exists,  and  that  the  lessor 
of  the  plaintiff'  is  the  lord,  without  the 
production  of  court  rolls  or  any  docu- 
mentary evidence  of  courts  having  been 
held. 

2.  The  wall  recited  that  the  devisor 
had  charged  the  land  with  3000/.  on 
his  daughter's  marriage ;  then  followed 
a  devise  to  trustees  to  keep  down  the 
interest  and  apply  the  surplus  rents  as 
directed,  till  the  lessor  of  plaintiff" 
should  come  to  the  age  of  twenty-three, 
and  then  to  him,  subject  to  the  charge. 
Held,  that  this  did  not  shew  a  legal 
estate  out  of  the  lessor  of  the  plaintiff*. 

5.  The  premises  in  dispute  had  been 
inclosed  from  the  waste,  with  the 
knowledge  of  the  lord,  ten  years  before 
the  action  was  brought.  Three  days 
before  the  action  was  brought,  the 
lessor  of  the  plaintiff* broke  down  the 
fences.  Held  to  be  a  sufficient  revo- 
cation of  any  licence  which  could  be 
presumed  from  previous  acquiescence. 
Doe  dem.  Beck  v.  Heakin,  495. 


II.  Revocation  of  licence  to  inclose 
waste.    Antb,  I.  1. 

MARRIAGE. 

Baron  and  Feme. 

MARSHAL. 

I.  His  authority  to  grant  liberty  of  rules 
Prisoner,  I.  1. 

II.  Particular  of  escape.    Particular,  IV 

MASTER. 

Taxation  by. 

1.  Misrepresentation   to.  Malicious 
Arrest.,  I.  1. 

2.  Effect  of  his  allocatur.  Malicious 
Arrest,  I.  1. 

MASTER  AND  SERVANT. 

I.  Master  and  apprentice.    Poor,  XII.  2. 

II.  Disputes  between . 

A  justice  has  no  summary  jurisdic- 
tion by  Stat.  6  G.  5.  c.  25.  s,  4.  over  a 
domestic  servant.  Kitchen  v.  Shaw, 
729. 

III.  Liability  of  servant  dealing  with 
property  after  his  master's  bankruptcy. 
Bankru'pt,  II. 

MATTERS  IN  DIFFERENCE. 

Arhitration.,  I. 

MEANS  OF  PROOF. 
Will,  II.  1. 

MEMORANDA. 

Coltman,  J. 
Gaselee  J. 
Andrews,  B.,  K.  C. 
Chilton,  G.,  K.  C. 
Cooper,  C.  P.,  K.  C. 

3X2  Croiuderf 
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Crowder,  R.  JB.,  K.  C. 
Evans^  J,,  K.  C. 

Jervis^  X,  Patent  of  precedence. 
Bogers,  F.  J.  JSF.,  K.  C. 
W/iitmarshy  F.,  K.  C.  458. 

MIDDLESEX. 

Magistrates.  Newgate. 

MISCHIEF. 

Absence  of,  when  a  ground  for  refusing  a 
quo  warranto.    Quo  Warranto,  VI.  2, 

MISDESCRIPTION. 

Description, 

MISDIRECTION. 

When  the  jury  may  have  been  misled. 
Tolls. 

MISE. 
Judgment,  II. 

MISNOMER. 
In  the  body  of  a  deed.    Poor,  XII.  1. 

MISREPRESENTATION. 

I.  In  affidavits  for  mandamus.  Treasurer, 
I. 

II.  To  master  on  taxation.  Malicious 
Arrest,  I. 

MIXED. 

Allegation  of  law  and  fact.  Pleading,  X. 

MORTGAGE. 

I.  Pa5'ment  or  tender  post  diem,  by 
assignee  of  bankrupt  mortgagor.  Bank- 
rupt, I. 

II.  Of  goods.    Baron  and  Feme,  I. 

III.  Equitable,  of  policy  of  insurance. 
Executor^  II. 

IV.  Proviso  for  defeasance.  Baron  and 
Feme,  I. 

V.  Relation  of  lessee  of  mortgagor  to 
mortgagee.    Landlord  and  Tenant,  II. 


MOTION. 

I.  To  set  aside  award.    Arbitration,  I. 

II.  To  take  return  to  mandamus  of  the 
file.    Treasurer,  I. 

III.  Discharge  of  prisoner  on.  Contu- 
mace  Capiendo,  I.  2. 

IV.  Party  attending  upon,  his  privilege 
from  arrest.    Arrest,  I. 

MOTIVES. 

Of  relator,  when  taken  into  consideration. 
Quo  Warranto,  VI.  2. 

MUNICIPAL  CORPORATION. 

I.  What  is  not.    Statute,  XLV.  9. 

II.  Revision  of  burgess-roll.  Quo  War- 
ranto^ VI.  2. 

III.  Election  as  councillor.  Mandamus, 
II.  1. 

IV.  Assessors.    Quo  Warranto,  VI.  2. 

V.  Vacation  of  office  as  councillor. 
Mandamus,  II.  1. 

VI.  Justices.    Statute,  XLV.  5. 

VII.  Compensation  for  loss  of  office. 
Statute,  XLV.  5. 

VIII.  Inhabitants,  though  not  burgesses, 
may  be  relators  to  quo  warranto. 
Quo  Warranto,  VI.  2. 

IX.  Boroughrate.  Boroughrate. 


NAME. 

I.  Clerical  error  in  assignment  of  appren- 
tice.   Poor,  XII.  1. 

II.  Omission  of  child's,  in  order  of  re- 
moval.   Poor,  XVIII.  2. 

III.  When  to  be  specified  in  statement  of 
grounds  of  appeal.    Poor,  XVII.  1. 

NECESSARIES. 

I.  Liability  of  father  for  necessaries  sup- 
plied to  his  child.  Infant. 

II.  Evidence 
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II.  Evidence  of  an  implied  authority  to 
supply.  Infant. 

NEGLIGENCE. 
Of  party  insured.    Insurance^  III.  1. 

NEW  ASSIGNMENT. 

Effect  of  traversing  number  instead  of 
new  assigning.    Common,  I. 

NEW  TRIAL. 

I.  Grant  of,  without  costs,  does  not  de- 
prive a  party  of  costs  of  proof  of  docu- 
ments to  which  he  is  entitled  abso- 
lutely.   Documents,  I. 

II.  Where  the  jury  mai/  have  been  misled 
by  a  misdirection.  Tolls, 

III.  Rule  for,  when  refused  because 
damages  below  20/.    Attorney,  III. 

NEWFOUNDLAND. 
Poor,  XIL  3. 

NEWGATE. 

Committals  by  Middlesex  magistrates. 

The  gaol  of  Newgate  is  locally  situate 
in  the  city  of  London^  which  is  a  county 
of  itself.  Previously  to  stat.  4  G.  4. 
c.  64 .  (gaol  act),  Newgate  was  the 
county  gaol  for  both  Middlesex  and 
London,  and  the  magistrates  of  Middle- 
sex had  power  to  commit  to  it,  as  in  the 
case  of  other  county  gaols  ;  but  it  was, 
under  the  government  of  the  corpo- 
ration of  London,  exercised  through 
the  court  of  aldermen ;  and  the  cor- 
poration defrayed  the  expenses  of  main- 
taining the  gaol,  paying  the  officers,  and 
maintaining  the  prisoners;  it  also  ap- 
pointed the  officers;  and  the  magis- 
trates of  Middlesex  never  visited  the 
gaol,  or  interfered  with  the  govern- 
ment. 

Held  that,  under  stat.  4  G.  4.  c.  64. 
ss.  4,  12,  and  13,  the  court  of  alder- 
men had  no  power  to  exclude  from  the 
goal  prisoners  committed  by  Middlesex 
magistrates,  and  who  might  have  been 
committed  to  the  gaol  before  the  act 
passed.  Rex.  v.  CopCf  226. 


NISI  PRIUS  RECORD. 
Amendment  of.    Amendment,  II. 

NOLLE  PROSEQUI. 

I.  To  one  of  several  counts,  its  effect  on 
the  record.    Pleading,  XXV.  i. 

II.  When  coupled  with  verdict  it  cures 
a  plea  of  payment  of  a  smaller  sum 
in  satisfaction  of  a  larger.  Pleading, 
XXV.  1. 

NOLUERINT. 

In  the  statute  of  Marlebridge,  52  H.  3. 
c.  2\,  what  default  it  means.  RepCe- 
vin,  I. 

NOMINATION. 

Of  chaplain,  under  a  charter.  Inhabit^ 
ant,  I. 

NON-PERFORMANCE. 

I.  Of  executory  consideration  pleaded. 
Vendor  and  Purchaser.,  IV.  1. 

II.  Of  executory  warranty  pleaded.  In- 
surance, IV. 

NON-RESIDENCE. 

Curate's  remedy  for  his  stipend.  Juns- 
diction,  I. 

NOTARY. 

Copy  of  contract  by,  when  not  evidence. 
Evidence,  XIII.  1. 

NOTE. 

Bills  of  Exchange, 

NOTICE. 
I.  Party  having. 

1.  Fact  of,  that  the  actual  contract  of 
sale  varied  from  the  invoice,  when 
not  admissible  in  evidence.  Agent,  I. 

2.  Of  irregularity.    Prisoner,  HI. 

5.  Indorsee  without.  Bills  of  Exchange., 
\.  1,  2. 

3X3  4.  Of 
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4.  Of  act  of  bankruptcy.  Bankrupt^ 

5.  Of  award  between  lessor  and  in- 
cumbrancers by  title  paramount, 
effect  of  on  lessee.  Landlord  and 
Tenant y  II. 

6.  From  assignee  to  lessee,  that  lessor 
was  an  insolvent  debtor,  effect  of. 
Landlord  and  Tenant,  III.  2. 

7.  To  pay  rent  to  assignee.  Landlord 
and  Tenant  J  III.  2. 

II.  When  required,  generally. 

1.  Of  replevin,  from  sheriff  to  lord  of 
liberty.    Replevin,  I. 

III.  To  quit. 

1.  Stipulation  for,  does  not  necessarily 
imply  a  tenancy.    Poor,  XIll.  4. 

2.  Who  may  determine  tenancy  by 
Landlord  and  Tenant^  II. 

IV.  Of  action. 

1.  After  arrest  on  a  bona  fide  suppo- 
sition of  malicious  injury  to  pro- 
perty. 

A  party  having  apprehended  another, 
and  proceeded  against  him  before  a 
justice,  under  stat.  7  &  8  Cr.  4.  c.  50. 
s.  24.  for  a  malicious  injury  to  property, 
the  justice  dismissed  the  complaint, 
being  of  opinion  that  the  party  charged 
had  acted  under  a  reasonable  supposi- 
tion of  right,  according  to  the  proviso 
of  sect.  24.  An  action  of  trespass 
being  brought  for  the  arrest, 

Held,  that  the  defendant,  if  he  acted 
under  a  bona  fide  belief  that  the  case 
fell  within  the  statute,  was  entitled  to 
notice  of  action  under  s.  41. ;  and  that, 
in  default  of  notice,  the  jury  on  the 
trial  might  properly  be  directed  to  find 
for  the  defendant,  if  they  thought  that 
he  had  acted  bona  fide.  Reed  v.  Cow- 
meadow,  661. 

2.  After  detainer  on  bona  fide  suspi- 
cion of  felony. 

Under  stat.  24  G.2.  c.  44.  l.,  a 
magistrate,  sued  for  detaining  goods  on 
a  suspicion  of  felony,  is  entitled  to 
notice  of  action,  if  he  proceeded  under 
a  bona  fide  belief  that  he  was  exe- 
cuting his  duty,  although  it  be  proved 
that  he  had  no  reasonable  ground  of 
suspicion. 


NOTTINGHAM. 

The  bona  fides,  as  well  as  the  reason- 
ableness of  the  suspicion,  is  a  question 
for  the  jury. 

And,  if  the  plaintiff  seeks  to  main- 
tain his  action  without  having  given 
notice,  it  lies  on  him  to  cause  the  ques- 
tion of  bona  fides  to  be  put  to  the 
jury.    Wedge  v.  Berkeley,  665. 

3.  Onus  where  notice  not  given.  Antk, 
2. 

V.  Of  trial. 

Notice  of  trial  cannot  be  continued 
more  than  once  in  a  term :  and,  if  a 
good  notice  be  once  given,  and  then  a 
continuance  of  that  notice,  the  plain- 
tiff cannot  treat  the  last  as  an  original 
notice,  and  continue  it  in  the  same 
term,  though  it  be  given  in  time  suffi- 
cient to  have  made  it  a  good  original 
4iotice.    Wyat  v.  Stochen.^  80.5. 

VI.  ^Of  dishonour.     Bills  of  Exchange^ 

VII.  Of  appeal. 

1.  Against  order  of  removal.  Poor, 
XIX. 

2.  Against  boroughrate.  Borovghrate. 

VIII.  Of  binding  parish  apprentice. 

Provision  does  not  extend  to  assign- 
ments.   Poor,  XII.  1, 

IX.  In  bastardy.    Poor,  II.  {a)  2. 

X.  Under  municipal  corporations  act. 
Of  vacation  of  office.    Mandamus,  II. 

1. 

XL  To  admit  documents.  Documents,  I. 

XII.  Signature  of.  Poor,  II.  {a)  2.  XVII. 
1,4. 

XIII.  Service  of.    Poor,  XVII.  4,  5. 

XIV.  In  pleading. 

1.  Not  presumed  when  necessary  to 
make  defendant  a  wrong-doer.  Re- 
plevin, I. 

2.  From  sheriff  to  lord  of  franchise, 
before  replevying,  not  presumed. 
Replevin,  I. 

NOTTINGHAM. 

Waterworks.    Mandamus,  I.  1. 

NUISANCE. 


NUISANCE. 
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NUISANCE. 

I.  Public,  to  harbour. 

Indictment  for  a  nuisance,  by  erect- 
ing and  continuing  piles  and  planking 
in  a  harbour,  and  thereby  obstructing 
it,  and  rendering  it  insecure.  Special 
verdict,  that,  by  the  defendant's  works, 
the  harbour  is,  in  some  extreme  cases, 
rendered  less  secure. 

Held,  that  the  defendant  was  not 
responsible  criminally  for  consequences 
so  slight,  uncertain,  and  rare,  and  that 
a  verdict  of  not  guilty  must  be  entered. 
Rex  V.  Tindalj  143. 

II.  Private. 

By  obstructing  use  of  cistern.  Plead- 
ings VI. 

NULLITY. 

I.  Affidavit  of  debt,  what  not.  PrisoneVj 
III. 

II.  Taxation  of  costs  when  set  aside  is. 
Malicious  Arrest^  I. 

III.  Need  not  be  replied.  Malicious  Ar- 
rest, I. 

NUMBER. 

I.  Of  grand  jurors.    Grand  Jury,  I. 

II.  Traverse  of.    Common,  I. 

OATH. 

Grand  juror's.    Grand  Jury,  I. 

OBJECT. 

I.  Of  incorporation,  how  it  may  affect 
the  contracts  of  the  corporation.  Cor- 
poration, I. 

II.  Of  relator,  when  taken  into  consi- 
deration on  motion  for  quo  warranto. 
duo  Warranto,  VL  2. 

OBJECTION. 

I.  Available  on  appeal.  Poor,  XVIII.  2. 

II.  When  not  waived.    Arbitrator,  I. 

III.  To  original  mandamus  not  available 
on  second.    Mandamus,!.  1. 


OBSTRUCTION. 
Of  uses  of  a  cistern.    Pleading,  VI. 


OCCUPATION. 

I.  W^hat  rateable.    Poor,  VI.  2. 

II.  Of  whole  subject  of  demise.  Poor, 
XIIJ.2.  XIV. 

III.  As  tenant  or  servant.  Poor,  XIII.  4. 


OF. 

When  it  sufficiently  describes  the  resi- 
dence of  a  party.  Contumace  Capiendo, 


OFFICE. 

I.  During  good  behaviour.  Statute,XLY. 
5. 

II.  Incidental  to  another  office.  Statute, 
XLV.  5. 

III.  What  a  subject  of  compensation  un- 
der 5  &  6  Statute,  XLV.  5. 

IV.  When  quo  warranto  does  not  lie  after 
determination  of.  Quo  Warranto,  VI.  5. 

V.  Qualification,  want  of^how  inquirable. 
Quo  Warra?ito,  VI.  5. 

VI.  When  mandamus  lies.  Mandamus, 
II.  1. 

OFFICER. 

I.  Remedy  for  de  jure  against  de  facto. 

Mandamus,  II.  1. 

II.  De  facto,  rights  of.    Quo  Warrmito, 
VI.  5. 

III.  His  discretion  when  not  interfered 
with.    Poor,  I.  (c)  1. 

IV.  Mandamus  to,  to  deposit  documents. 
Treasu)'er,  I.  ■ 

V.  Who  a  proper  officer  to  give  a  copy. 
Evidence,  Xm.  1.    XIV.  I. 

VI.  Of  banking   company,  action  by. 
Pleadings,  X.    Prisoner,  III. 

1.  Facts  essential  to  his  authority,  when 
to  be  pleaded.    Replevin,  I.  * 

3X4       2.  Whether 
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2.  Whether  a  notice  must  be  signed  by 
all  the  officers  authorised.  Poor,  II. 
(a)  2.  XVII.  1.  4. 

5.  Service  of  notice  on  one  of  several. 
Poor,  XVII.  4. 

OLD  ARTILLERY  GROUND. 
Local  act.    Poor,  I.  (b)  1. 

OMISSION. 

I.  In  legal  proceedings. 

1.  Of  date  of  writ  in  N.  P.  record, 
amended  at  the  trial.  Amendment^  II. 

2.  In  rule,  explained  by  the  affidavit 
in  support  of  the  rule.  Arbitration,  I. 

5.  Wilful,  in  affidavits  for  mandamus. 
Treasurer,  I. 

4.  Of  children's  names  in  order  of  re- 
moval.   Pdor,  XVIII.  2. 

5.  By  compensation  jury  not  presumed. 
Mandamus^  I.  1. 

II.  Of  appellant  parishioner  from  poor- 

rate.    Poor^  VII. 

III.  From  burgess  list.  Mandamus^  II.  1. 

IV.  In  fact. 

By  attorney  to  take  out  certificate.  At- 
iorney,  I. 

V.  In  pleading. 

To  allege  immaterial  facts.  Replevin^  I. 

OMNIA  RITE  ESSE  ACTA. 
Mandamus,  I.  1. 

ONUS. 

I.  Of  proof. 

1.  On  plea  of  illegality  of  banking  com- 
pany.   Pleadings  X. 

2.  Of  explaining  ambiguity  in  a  charter. 
Quo  Warranto,  V.  3. 

3.  On  mandamus  to  enforce  verdict  of 
compensation  jury.  Mandamus^  I.  1. 

4.  On  objecting  to  an  order  in  bastardy. 
Poor,  II.  (a)  2. 

5.  On  agent  dealing  with  property 
after  the  bankruptcy  of  the  principal. 
Bankrupt,  II. 

6.  In  affirmation  of  sales  after  act  of 
bankruptcy.    Banhmpt,  II. 


OUTLAWRY. 

II.  Of  causing  a  question  to  be  put  to 
the  jury.    Notice,  IV.  2. 

III.  Of  distinguishing  the  costs  on  taxing 
them  as  against  bail.   Bail,  II. 


OPERATION. 

Of  a  continuance  as  an  original  notice. 
Notice,  V. 

ORDER, 

I.  Of  sessions,  inspection  of  by  rate- 
payers.   Inspection^  I.  1. 

II.  Of  poor-law  commissioners.  Poor,  I. 

III.  Of  removal.    Poor,  XVIII.  2. 

IV.  For  particular  of  escape.  Parti- 
cular, IV. 

V.  For  costs  on  proof  of  documents. 
Documents,  I. 

VI.  For  reversal  of  outlawry  by  consent* 
Interest^  II.  1. 


ORIGINAL. 

I.  Nisi  prius  record  amended  by.  Amend- 
ment, II. 

II.  When  continuance  of  notice  of  trial 
cannot  operate  as.    Notice,  V. 

in.  Charter.  Tolls, 

OTHER. 

When  limited  to  objects  ejusdem  generis. 
Master  and  Servant,  II. 


OUSTER. 

I.  Of  jurisdiction  of  common  law  courts. 
Jurisdiction,  I. 

II.  Of  town  councillor.  Mandamus, \l.  I, 

OUTLAWRY. 

Reversal  of  on  summons,  what  terms  may 
be  imposed.    Interest,  II,  1, 

OVERSEER. 
Poor,  L  (a)         1.  n.Cfl). 

OWN 


OWN  ACT. 
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OWN  ACT. 
li  Covenant  restricted  to.  Covenant^  1. 1. 

II.  When  amounting  to  a  tacit  author- 
ity.   Evidence,  IV".  5. 

III.  Own   negligence,  consequences  of 
Insurance y  III.  1. 

IV.  Own  fraud.    Will^ll.  1. 

PARENT. 

Evidence  of  authority  to  furnish  child 
with  clothes.  Infant. 

PARISH. 

I.  Extent  of. 

1.  Division  of,  for  the  relief  of  the 
poor.    Poor,  I.  {b)  2. 

2.  Division  of,  for  ecclesiastical  pur- 
poses only.    Poor,  1.  {b)  2. 

3.  Words,  "  united  parishes,"  and 
"  united  for  the  relief  of  the  poor," 
effect  of  in  acts  of  parliament.  Poor. 
I.  {b)  2. 

II.  Government  of. 

1.  Board.    Auditor,  I. 

2.  Auditor.    Auditor,  I. 

3.  Accounts.    Auditor,  I. 

III.  Valuation  of.    Poor,  VI.  1. 

IV.  Apprentice.    Poor,  XII.  1. 

PARISHIONER. 

His  right  to  be  included  in  the  poor-rate. 
Poor,  Vlt. 

PAROCHIAL  AUDITOR. 

Auditor. 

PAROL. 
Corporation.  I.,  II. 

PART. 

I.  Answer  to,  when  it  operates  as  an 
answer  to  the  whole.  Vendor  and  Pur- 
chaser, IV.  1. 

II.  Non-compliance  as  to,  when  not  a 
breach  of  a  warranty  as  to  the  whole. 
Insurance,  IV. 


PARTICULAR. 

I.  Its  restraining  effect  on  general.  Man- 
damus, I.  1. 

II.  In  pleading.  Jurisdiction,  I.  Plead- 
ing, Yl.    Restraint,  I.  1. 

III.  Statement  of  grounds  of  aDpeal. 
Poor,  XVII.  1. 

IV.  Of  escape. 

In  an  action  against  the  marshal  for 
an  escape,  the  plaintiff  may  properly 
be  ordered  by  a  judge  to  give  a  parti- 
cular of  the  alleged  escape,  specify- 
ing the  time  and  place  and  he  is 
bound  to  specify  them  precisely  if  he 
can ;  if  not,  as  well  as  he  is  able,  sub- 
ject to  an  application  by  the  defendant 
for  better  particulars. 

The  practice  in  this  respect  is  not 
altered  by  the  rule  of  Hil.  4  W.  4., 
confining  a  plaintiff  to  one  count  for 
one  cause  of  action.  Davies  v.  Chap- 
man, 767. 

PARTIES. 

I.  To  arbitration  or  motion,  their  privi- 
lege from  arrest.    Arrest,  I. 

II.  Joinder  of.    Baron  and  Feme,  I. 

III.  Acquittal  of  co-defendant.  Attorney, 

IV.  Amendment  by  adding,  not  allowed 
after  plea  in  abatement  for  non-joinder. 
Abatement,  I. 

V.  Set-off  of  costs  where  the  attorney  on 
the  record  is  substantially  the  party. 
Costs,  IV. 

VI.  To  quo  warranto,  effect  of  joining 
improper.    Q,uo  Warranto,  VI.  2. 

PARTNERSHIP. 
Plea  of  illegality.   Pleading,  X. 

PARTY  GRIEVED. 

I.  Who  not,  so  as  to  appeal  against  poor- 
rate.    Poor,  VII. 

II.  Notice  of  appeal  against  borough- 
rate.  Boroughrate. 

PASSAGE. 
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PASSAGE. 


PERSONATION, 


PASSAGE. 
Right  of.    Pleading,  VI. 

PASTURE. 

I.  Allotments  to  freemen  in  lieu  of,  how 
rateable.    Poor,  VI.  2. 

II.  Exclusive  right  of  for  sheep,  to  what 
grantee  is  entitled.  Prescriptmn. 

PATENT. 

I.  Specification. 

The  specification  of  a  patent  de- 
scribed the  invention  to  be  of  "an 
improvement  in  the  construction,  mak- 
ing, or  manufacturing  of  chairs,"  and 
to  consist  in  the  application  of  a  self- 
adjusting  leverage  to  the  back  and  seat 
of  a  chair,  whereby  the  weight  on  the 
seat  acted  as  a  counter-balance  to  the 
pressure  against  the  back,  and  whereby 
a  person  sitting  in  the  chair  might,  by 
pressing  against  the  back,  cause  it  to 
take  any  inclination,  and  yet  might  be 
supported.  In  an  action  for  infringing 
the  patent,  it  was  pleaded  that  plaintiff 
was  not  the  inventor;  and  that  the 
specification  did  not  describe  the  in- 
vention ;  and  it  was  proved  that  a 
chair  had  previously  been  sold,  to 
which  a  similar  leverage  was  applied, 
acting  by  the  pressure  in  the  same  way, 
but  having  also  other  machinery,  which 
prevented  the  inclination  of  the  back 
from  being  shifted  except  when  a  spring 
was  touched  by  the  hand.  The  jury 
found  that,  without  such  other  ma- 
chinery, the  chair  previously  sold  would 
have  produced  an  equilibrium  by  the 
self-adjusting  leverage  ;  that  the  maker 
of  it  was  the  inventor  of  the  machine, 
and  found  out  the  principle,  but  not 
the  practical  purpose  to  which  it  was 
now  applied  ;  and  that  the  plaintiff  had 
discovered  such  purpose. 

The  Court  ordered  a  nonsuit.  Mm" 
ter  v.  Mower,  755. 

II.  Earlier  publication.    Ante,  I. 

PAYMENT. 

I.  To  mortgagee  post  diem,  effect  of. 
Bankrupt,  I. 


II.  Of  loans  to  guardians  of  the  poor, 
how  enforced.    Poor,  III.  1. 

III.  Plea  of  smaller  sum  in  satisfaction  of 
a  larger,  when  cured  after  verdict. 
Pleading,  XXV.  1. 

IV.  Taking  in,  when  not  the  same  as 
receiving  in  payment  of  an  antecedent 
debt.    JBill  of  Exchange,  I.  1. 

PAYMENT  OF  RATES. 
Settlement  by.    Poor,  XIV. 

PEACE. 
Justice  of  the.  Justice, 

PENALTIES. 

On  attorney,  for  practising  without  hav- 
ing been  legally  admitted.  Attorney,  I. 

PENDENTE  LITE. 

Alteration  of  law.  Bills  of  Excha7ige, 
I.  2. 

PERFORMANCE. 
Replevin,  I. 

PERJURY. 

In  an  affidavit  in  the  insolvent  debtors* 
court,  indictment  for.  Evidence,  XIV. 
1. 

PERMISSION. 

I.  What  no  waiver.    Ai^bitration,  I. 

II.  When  evidence  of  authority.  Infant. 

PERSON. 

Certainty  of  required  in  statement  of 
grounds  of  appeal.    Poor,  XVII.  1. 

PERSONAL  LIABILITY. 

Of  trustees  of  savings'  bank.  Savings* 
Bank,  i. 

PERSONATION. 
Indictment  fon    250  «. 

PETITION. 


PETITION. 
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PETITION. 

Under  insolvent  debtors'  acts,  how 
proved.    Evidence^  XII.  2. 

PLACE. 

I.  Of  executing  an  indenture  of  appren- 
ticeship.   Poor,  XII.  5. 

II.  Of  impounding  distress,  need  not  be 
alleged  when  immaterial.  Replevin^  L 

III.  Of  escape,  judge's  order  for  parti- 
cular may  require  it  to  be  specified. 
Particular,  IV. 

PLAINTIFF. 

I.  Consequences  of  his  own  negligence. 
Insurance,  III.  1. 

II.  Resident  abroad,  when  required  to 
give  security  for  costs.    Costs,  II. 


PLAN. 

In  local  act.    Mandamus,  I.  1. 
PLEA. 

I.  Bar  or  abatement.    Jurisdiction^  t. 

II.  In  abatement,  when  not  set  aside. 
Abatement,  I. 

III.  When  large  enough. 

If  it  takes  away  the  jurisdiction  relied 
on  in  the  declaration.    Replevin,  I. 

IV.  Commencement  and  conclusion. 
Actionem  non  and  prayer  of  judgment, 

when  not  necessary.  Landlord  and 
Tenant,  I.  2. 

V.  Non-performance  of  executory  con- 
sideration. Vendor  and  Purchaser, 
IV.  1. 

VI.  Breach  of  warranty  in  policy  of  in- 
surance.   Insurance,  IV. 

VII.  Denying  plaintiff's  possession  of 
goods.    Evidence,  IV.  5. 

VIII.  Illegality  of  partnership  by  reason 
of  the  number  of  partners.  Pleading,  X. 

IX.  Licence  by  person  jointly  interested 
with  plaintiff.  Vendor  and  Purchaser, 
L  1. 


X.  Statute  of  frauds.    Statute,  IX.  1. 
Vendor  and  Purchaser,  IV.  1. 

XL  Under  non-residence  act,  57  G.  3. 
c.  99.    Jurisdiction^  I. 

XII.  Determination  of  plaintiff's  right 
to  rent  by  notice  from  his  assignee 
under  the  insolvent    debtors'  act. 
Landlord  and  Tenant,  III.  2. 

XIII.  That  sheriff  replevied  improperly 
in  a  liberty  with  cognisance  of  reple- 
vins.   Replevin,  I. 

XIV.  Satisfaction  by  payment  of  a  smaller 
sum,  when  cured.    Pleading,  XXV.  1. 

XV.  That  plaintiff  patentee  was  not  the 
inventor.    Patent,  I. 

XVI.  That  specification  of  patent  did  not 
describe  the  invention.    Patent,  I. 

XVII.  Custom  to  erect  booths  on  waste 
during  fairs.    Custom,  I. 

PLEADING. 

I.  Rule  that  the  whole  of  the  opposite 

pleading  must  be  answered. 

1.  Plea  to  a  declaration  found  on  a  re- 
plevin by  the  sheriff  is  sufficient  if  it 
shews  facts  by  which  the  sheriff  had 
no  right  to  replevy.    Replevin^  I. 

2.  Satisfaction  by  payment  of  a  smaller 
sum,  when  cured  after  verdict.  Post. 
XXV.  1. 

3.  When  not  applicable.  Vendor  and 
Purchaser,  IV.  1. 

II.  Argumentativeness. 
Determination  of  landlord's  right  to 

rent  by  notice  from  assignee  with 
title  paramount  ill  pleaded.  Land- 
lord and  Tenant,  III.  2. 

III.  Particularity. 

1.  Particularity  not  required  when  not 
necessary  for  the  information  of  the 
court.   Jwisdiction,  I. 

2.  In  breach  when  sufficient.  Restraint, 
I.  3. 

0.  What  required  in  case  for  obstruct- 
ing a  right  of  passage.    Post,  VI. 

4.  Immaterial  facts,  when  they  need 
not  be  alleged.    Replevin,  I. 

IV.  Notice. 

To 
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To  lord  of  liberty  before  replevy  by 
sheriff,  when  it  must  be  alleged.  Ee- 
pleviriy  I. 

V.  Performance. 

It  Performance  of  conditions  imposed 
by  statute  must  be  alleged.  Reple- 
vin,  I. 

2.  By  officer  of  acts  essential  to  his 
authority,  must  be  pleaded  by  a  party 
claiming  through  that  authority.  Re- 
plevin, I. 

VI.  Right  of  party  pleading. 

Plaintiff's  right,  in  case  for  obstruction 
of  passage. 

Declaration,  in  case,  alleged  that 
plaintiff  was  entitled  to  the  use  of  a 
cistern,  and  that  defendant  fastened  up 
a  door  and  doorway  leading  to  that 
cistern,  and  thereby  prevented  plaintiff 
from  having  access  to  the  cistern.  De- 
fendant traversed  only  the  right  to  use 
the  cistern,  on  which  traverse  issue  was 
joined,  and  found  for  the  plaintiff. 
Held, 

(1)  That  the  declaration  would  be 
bad  on  general  demurrer,  or  on  default, 
for  not  shewing  a  right  to  use  the  door 
and  doorway;  and  that  the  declaration 
could  not  be  considered,  either  as  in- 
formally shewing  such  a  right,  or  as  a 
complaint  merely  of  an  obstruction  to 
the  use  of  the  cistern,  the  gist  of  the 
complaint  being  the  fastening  the  door, 
and  the  obstruction  merely  the  mode 
in  which  damage  accrued. 

(2)  That,  on  the  above  issues,  no  such 
right  could  be  intended  after  verdict. 

(5)  And  that  the  omission  to  shew  it 
was  not  cured  by  the  pleading  over,  or 
the  statutes  of  jeofails,  the  defect  being 
in  substance. 

Judgment  arrested.  Tebbutt  v.  Selby, 
786, 

VII.  Deed. 

When  demise  must  be  alleged  to  be  by. 
Landlord  and  Tenant,  I.  2. 

VIII.  Place. 

Of  impounding  distress  need  not  be  al- 
leged when  immaterial.   Replevin,  1. 

IX.  Number. 

Traverse  of  when  immaterial.  Common^. 


X.  Traversable  allegation. 

Compounded  of  law  and  fact. 

In  assumpsit  by  the  public  officer  of 
a  company,  described  in  the  declaration 
as  carrying  on  the  business  of  bankers 
in  England^  according  to  stat.  7  G.  4. 
c.  46.,  the  defendant  pleaded  that  the 
company  carrying  on  business,  as  in 
the  declaration  mentioned,  consisted  of 
more  than  six  persons,  and  that  they 
were  illegally  associated  together  and 
carried  on  such  business  for  the  pur- 
pose of  borrowing  and  taking  up  in 
England  money  on  their  bills  and  notes, 
payable  on  demand  or  at  less  than  six 
months  from  the  borrowing,  during  the 
continuance  of  the  privileges  granted 
to  the  Bank  of  England  by  stat.  5  &  4 
W^.  4.  f.  98.  Replication:  that  the 
company  were  not  illegally  associated 
together,  nor  did  they  carry  on  the 
said  business  for  the  purpose  in  the 
plea  mentioned,  in  manner  and  form, 
&c.    Issue  thereon. 

Held,  that  the  statement  in  the  plea, 
of  the  company  being  illegally  associ- 
ated, was  a  substantive  allegation,  com- 
pounded of  law  and  fact,  and  travers- 
able. And,  therefore,  that  the  defend- 
ant was  bound  to  prove,  not  only  that 
the  company  carried  on  business  for  the 
purpose  of  taking  up  money  on  bills  or 
notes  payable  at  less  than  six  months, 
during  the  continuance  of  the  Bank 
charter,  but  also  the  fact  which  ren- 
dered such  business  illegal,  viz.  that  it 
was  carried  on  within  sixty-five  miles 

London.  Ransford  v.  Copeland,  482. 

XI.  Construction  of.  Ante  VI.  Com' 
mon,  I. 

XII.  Intendment. 

When  refused.    Anfe^  VI. 

XIII.  A  pleading  is  not  supported  on 
grounds  different  from  those  relied  on 
by  the  party  pleading.  Vendor  and  Pur- 
chaser^ IV.  1 . 

XIV.  Pleadings  in  particular  cases. 

1.  On  a  specific  promise.    Vendor  and 
Purchaser^  IV.  1. 

2.  Usurious  bill.    Bills  of  Exchange, 
I.  1. 

5.  On  a  horse-warranty.  Warranty. 

4.  On 
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4.  On  covenant  in  restraint  of  trade. 
Restraint^  I.  3. 

5.  Debt  for  rent  by  insolvent  on  a  de- 
mise after  the  assignment.  Land- 
lord and  Tenant  J  III.  2. 

6.  In  case  for  malicious  arrest.  Mali- 
cious Arrest,  I. 

7.  Case  for  obstructing  use  of  a  cis- 
tern. Ante,Yl. 

8.  Case  for  disturbance  of  common. 
Common,  I. 

9.  Case  for  infringement  of  patent. 
Patent,  I. 

Case  for  distress  and  sale  after  reple- 
vin.   Replevin,  I. 

10.  Trover  by  assignees  of  bankrupt. 
Bankrupt,  11. 

11.  On  a  vi^rit  of  right.  Judgment,  II, 

XV.  Declaration.  Declaration. 

XVI.  Particulars  of  demand.  Particu- 
lar, IV. 

XVII.  Plea.  Plea. 

XVIII.  New  assignment. 

When  proper  instead  of  a  traverse. 
Common,  I. 

XIX.  Replication. 

1.  Nullity  need  not  be  replied.  Mali- 
cious Arrest,  I.  1. 

2.  When  not  construed  so  as  to  amount 
to  a  new  assignment.  Common,  I. 

XX.  Amendment.   Amendment,  II. 

XXI.  Setting  aside.    Abatement,  I. 

XXII.  General  demurrer. 

Pleadings  bad  on,  for  not  shewing  the 
right  of  the  party.  Ante,  VI. 

XXIII.  Judgment  by  default. 

The  same  defects  available  as  on  gene- 
ral demurrer.    VI.  Ante. 

XXIV.  Nolle  prosequi. 

Effect  of  as  to  part,  coupled  with  verdict 
as  to  residue.    Post,  XXV.  1. 

XXV.  Effect  of  verdict. 

1 .  For  defendant  on  issue  of  payment 
of  smaller  sum  in  satisfaction. 

Declaration  in  assumpsit  stated  that 
defendant  was  indebted  to  plaintiff  in 
10/.  for  work  and  labour,  and  in  10/. 
on  an  account  stated;  and,  in  consi- 
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deration  thereof,  promised  to  pay  him 
the  said  several  moneys :  breach,  non- 
payment; damages,  20/. 

Plea,  among  others,  payment  of  10/. 
in  full  satisfaction  and  discharge  of  the 
promises  in  the  declaration  mentioned, 
and  of  all  damages,  which  plaintiff 
accepted  in  full  satisfaction  and  dis- 
charge of  the  Sfdd  promises  and  da- 
mages. 

Replication,  so  far  as  the  plea  related 
to  the  first  count,  that  the  plaintiff  did 
not  pay  the  moneys  in  the  plea  men- 
tioned in  full  satisfaction  and  discharge 
of  the  promises  in  the  first  count  men- 
tioned, or  any  part  thereof;  and  nol|e 
prosequi  as  to  the  second  count. 

Verdict  on  this  issue  for  the  de- 
fendant. 

Held  good,  on  motion  for  judgment 
non  obstante  veredicto. 

Quaere,  whether  the  plea  would  have 
been  good  after  verdict^  had  there 
been  no  nolle  prosequi  on  the  second 
count.    Wright  v.  Acres,  726. 

2.  Defects  not  cured  by  verdict  on 
questions  which  have  been  passed 
over  in  the  pleading.    Ante,  VI. 

PLEDGE. 

In  the  hands  of  executor,  to  what  extent 
assets.    Execute?',  II. 

PLENE  ADMINISTRAVIT. 

JExecutor. 

POLICY. 

Insurance. 

POOR. 

I.  Poor-law  commissioners. 

(a)  Power  to  order  government  by 
board  of  guardians. 

By  a  local  act,  59  G.  5.  c.xxxix.,  the 
powers  of  overseers  of  the  poor  were 
vested  in  certain  ex  officio  directors, 
and  forty  others,  annually  nominated 
by  a  vestry  chosen  under  the  provisions 
of  the  act;  and  general  powers  for  the 
management  of  the  poor,  with  other 
powers  not  relating  to  the  poor,  were 
vested  in  the  directors.  While  the 
parish  was  under  this  act  (except  that 
they  had  adopted,  as  to  vestries,  the 
provisions  of  stat.  1  &  2  W,4.  c.  60.), 


1020  POOR,  I.  1,  2. 


POOR,  I.  2^.  II.  T.,  2. 


the  poor-law  commissioners,  under 
Stat.  4&5  C.16.  S.39.,  ordered 

that  the  poor-laws  in  the  parish  should 
be  administered  by  a  board  of  guardians 
consisting  of  twenty,  to  be  elected  and 
constituted  under  the  last-mentioned 
act : 

Held,  by  Lord  Denman  C.  J.,  Patte- 
son  and  Coleridge  Js.,  dissentiente  Wil- 
liams J.,  that  the  commissioners  had 
no  power  to  make  the  order  in  such  a 
case.  Rex  v.  Poor  havO  Commissioners, 
in  re  St.  Pancras,  1 . 

(J))  Power  to  form  unions. 

1.  Under  the  poor-law  amendment 
act,  Stat.  4  &  5  W.4.  c.  70.  s.  26.,  the 

commissioners  have  power  to  form  an 
union  of  parishes,  although  one  of 
them  has  a  local  act  for  the  govern- 
ment of  the  poor,  under  which  there 
is  a  governing  body,  having  power  to 
build  workhouses,  maintain  and  employ 
the  poor,  assess  rates,  in  default  of 
assessment  by  the  overseers  and  inha- 
bitants, hold  property  for  the  purposes 
of  the  act,  and  make  orders  for  the 
government  of  the  poor,  not  incon- 
sistent with  the  statute  law.  Rex  \, 
Poor-Law  Commissioners,  in  re  White- 
chapel  Union^  34. 

2.  The  parish  of  St.  Andrew,  Hol- 
horn,  was  divided,  under  stat.  13  &  14 
Car.  2.  c.  12.  5.  21.,  into  three  liberties, 
each  maintaining  its  own  poor  ,*  one  of 
which  was  called  the  Upper  Liberty. 
The  commissioners  under  the  church 
building  act,  of  10  Ann.  c.  11.,  made  a 
part  of  the  Upper  Liberty,  by  the 
name  of  St.  George  the  Martyr,  a  se- 
parate parish  for  ecclesiastical  purposes 
only,  under  sect.  8.,  not  separating  it 
for  other  purposes  under  sect.  22. ;  the 
residue  of  the  Upper  Liberty  was 
afterwards  called  St.  Andrew,  Holborn, 
above  Bars.  St,  George  the  Martyr 
and  St.  Andrew  Holborn  above  Bars 
were  never  separated  as  to  the  relief 
of  the  poor ;  but  by  stat.  6  G.  4. 
c.  clxxv.,  a  board  of  governors  and  di- 
rectors of  the  poor  of  the  district  com- 
prehending the  two  was  to  be  chosen 
in  certain  proportions  from  each  of 
the  two. 

Held,  that  St.  George  the  Martyr, 
and  St.  Andrew  Holborn  above  Bars, 
did  not  constitute  an  union  within 
sect.  52.  of  the  poor-law  amendment 


act, 4&3W, 4.  0.76.;  but  that  the  poor- 
law  commissioners,  under  sect.  26., 
might  form  the  district  comprehending 
the  two  in  to  an  union  with  other  places, 
without  the  consent  required,  in  the 
case  of  an  union,  by  sect.  32. 

Although,  in  the  order  of  the  poor- 
law  commissioners,  and  in  several 
acts  of  parliament,  St.  George  the  Mar- 
tyr and  St.  Andrew  Holborn  above  Bars 
were  spoken  of,  sometimes  as  "united 
parishes,"  sometimes  as  "  united  for 
the  purpose  of  relieving  the  poor." 
Regina  v.  Poor-Law  Commissioners,  in 
re  Holborn  Union,  56. 

(c)  Power  as  to  workhouses. 

The  poor-law  commissioners,  under 
stat.  4  &  5  W.4.  c.16.  s.23.,  by  consent 
of  the  guardians  of  an  union,  ordered 
them  to  purchase  land  and  build  a 
workhouse  thereon  for  the  union.  On 
motion  for  a  certiorari, upon  the  ground 
that  one  of  the  parishes  of  the  union 
already  had  a  workhouse,  which  might 
be  altered  to  suit  the  purpose, theCourt 
refused  the  rule,  and  would  not  inquire 
into  the  soundness  of  the  discretion 
exercised  by  the  commissioners.  Rex 
V.  Poor-Law  Commissioners,  in  re  New- 
port Union,  54. 

II.  Government  and  management  of  the 
poor. 

(a)  By  overseers. 

1.  Ante,  I.  («). 

2.  In  a  township  which  is  a  perpe- 
petual  curacy,  having  its  own  church, 
where  marriages  and  burials  are  per- 
formed, and  its  own  churchwardens, 
raising  its  own  church-rate,  maintaining 
its  own  poor,  and  independent  of  the 
parish  at  large  in  all  respects,  except 
paying  annually  towards  the  repair  of 
the  parish  church,  the  churchwardens 
of  the  township  are  not,  by  virtue  of 
their  office,  overseers  of  the  poor. 
And,  therefore,  a  notice,  under  stat. 
4&5W.  4.  c.  76.  s.  13.,  signed  by  the 
overseers  of  the  township  only,  is  valid. 

If  it  be  objected  that  there  was  an 
assistant  overseer  of  the  township  who 
did  not  sign  such  notice,  the  party  ob- 
jecting must  shew  that,  from  the  nature 
of  his  appointment,  it  was  his  duty  to 
sign. 

Qusere,  whether  a  notice  under  stat. 
4  &  5  W.4.  c.16.  s.  13.  must  be  signed 

by 
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by  all  the  officers  having  the  man- 
agement of  the  poor.  Rex  v.  Justices 
of  N,  R.  of  Yorkshire,  865. 

(b)  By  trustees,  governors,  &c. 
Ante,  I.  {b)  1,  2. 

(c)  By  board  of  guardians. 

1.  Ante,  I.  (a),  {b)  1,  (c) 

2.  An  information  in  the  nature  of 
a  quo  warranto  does  not  lie  for  ex- 
ercising the  office  of  guardian  of  the 
poor  for  an  union  under  stat.  4  &  5 
W.  4.  c.  76.  In  the  Matter  of  The 
Aston  Union,  784. 

(fl?)  Assistant  overseer. 

Ante^  II.  {a),  2. 
{e)  Duties,  &c.,  of  governing  body. 

1.  Where  majority  may  act.  Ante, 
II.  («),2.    Po5^,  XVII.  1.4. 

2.  Signature  by.  Ante^  II.  («)  2. 
Post,  XVII.  1.  4. 

5.  Service  on.  Post,  XVII.  4.  XIX. 

1. 

{f)  Remedies  against  governing  body. 

Mandamus  to  enforce  payment  of 
loans.    Post,  III. 

III.  Repayment  of  loans. 

1 .  Stat.  43  G.  5.  c.U  0.  s.  2.,  which 
provides  that  a  twentieth  part  at  least 
of  the  sums  borrowed  by  visitors  and 
guardians  of  the  poor,  under  stat. 
22  G.  5.  c.  85.  5.  20.,  shall  be  paid  off' or 
provided  for  every  year,  does  not  ex- 
tinguish the  debt  in  cases  where  no 
such  payment  or  provision  has  been 
made  for  twenty  years. 

And,  on  the  application  of  a  party 
who  had  advanced  the  money  since 
the  passing  of  stat.  43.6^.5.  c.  110., 
and  more  than  twenty  years  before  the 
application,  where  the  parish  had  not 
paid  or  provided  for  any  part  of  the 
principal,  and  some  interest  was  due, 
the  Court  granted  a  mandamus  to  the 
guardian,  churchwarden,  and  overseer, 
to  pay  the  principal  and  interest.  But 
they  refused  to  grant  a  mandamus  to 
make  a  rate  for  payment  of  the  prin- 
cipal and  interest.  Rex  v.  Carpenter, 
794. 

2.  Repayment  when  not  enforced  by 
by  mandamus.  Rex  v.  Wood  Dalling^ 
798,n. 


IV.  Workhouses. 

1.  Power  of  poor-law  commissioners. 
Ante,  I.  (c). 

2.  Loans  for.    Ant^,  III. 

V.  Poor-rate. 

1.  Equality.   Post,  VI.  1. 

2.  Generality.    Post,  VII. 

VI.  Persons  and  property  rateable. 

1.  Engines  and  machinery. 

A  local  act  directed  that  the  guard- 
ians of  the  poor,  churchwardens,  and 
overseers  of  the  parish  of  B.  should, 
from  time  to  time,  but  not  oftener  than 
once  in  seven  years,  cause  to  be  made 
a  survey  and  valuation  of  the  annual 
value  of  all  houses,  lands,  tenements, 
and  hereditaments  in  the  parish,  which 
might  be  amended  from  time  to  time 
by  the  concurrence  of  a  majority  of 
the  overseers ;  and  the  poor-rates  were 
to  be  made  upon  the  annual  value  in 
such  valuation,  with  power  of  appeal 
to  quarter  sessions  against  the  survey 
and  valuation.  Under  another  local 
act,  a  gas  light  company  laid  down  pipes 
in  the  parish,  the  soil  not  belonging  to 
the  company,  and  manufactured  the 
gas  out  of  the  parish. 

In  the  valuation,  they  were  entered 
for  their  mains,  pipes,  &c.,  for  the 
value  at  which  the  mains  and  pipes 
would  let,  and,  for  the  land  occupied 
by  the  mains  and  pipes,  at  the  vakie  of 
the  land  to  let  for  a  pipeway.  In  cer- 
tain houses  in  the  parish,  there  were 
steam-engines  and  other  machinery 
affixed  to  the  houses.  These  houses 
were  valued  at  what  they  were  worth 
to  let,  without  reference'  to  the  value 
which  they  derived  from  the  engines, 
&c. 

Held,  that  the  valuation  was  bad. 
Rex  V.  Birmingham  and  Staffordshire 
Gas  Light  Company,  654. 

2.  Allotments  in  lieu  of  pasturan-e  oc- 
occupied  by  corporation  in  trust  for 
freemen. 

The  freemen  of  the  corporation  of 
York,  occupiers  of  houses  in  M.,  a 
part  and  separate  ward  of  F.,  imme- 
morially  enjoyed  pasture  over  the  lands 
of  G.  T.  The  freemen,  occupiers  of 
houses,  in  other  wards,  had  the  same 
riffhts  over  other  lands.  The  corpora- 
tion appointed  pasture  masters,  who 

made 
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made  regulations  respecting  the  enjoy- 
ment of  the  pastures,  directed  repairs, 
andappointed  a  herdsraan,who  watched 
the  cattle,  prevented  their  straying, 
&c.  The  pasture  masters  were  super- 
intended by  wardens  cf  the  several 
"wards,  who  consisted  of  the  mayor  and 
aldermen  of  F.  j  and,  in  important 
cases,  reference  was  made  to  a  select 
body  of  the  corporation.  The  freemen 
paid,  for  the  cattle  put  on  the  pastures, 
head-money,  fixed  by  and  paid  to  the 
pasture  masters,  which  was  applied  to 
the  wages  of  the  herdsman,  and  the 
expenses  of  managing  the  pastures. 
These  accounts  were  audited  by  the 
wardens. 

By  an  inclosure  act  (57  G.  5.  c.  19.) 
lands  were  allotted  to  the  corporation 
in  fee,  to  be  exclusively  enjoyed  by  the 
freemen,  occupiers  of  M.,  in  lieu  of 
their  right  of  pasture,  which  was  abo- 
lished, and  with  the  same  rights,  and 
under  the  same  regulations.  The  lands 
were  managed  as  the  common  had  been 
before  the  act ;  except  that  the  herds- 
man lived  in  a  cottage  on  the  new 
land,  built  from  the  proceeds  of  the 
head-money,  for  which  the  poor-rate 
was  paid  out  of  the  head-money  by 
the  pasture  masters.  Some  of  the  land 
was,  at  one  time,  leased  by  the  pasture 
masters :  these  leases  expired  some 
years  ago.  During  the  leases  the  les- 
sees were  rated.  A  surplus,  arising  from 
the  rent  and  the  head  money,  was  laid 
out  in  purchasing  land  which  was  vested 
in  the  then  wardens  and  pasture  mas- 
ters in  fee,  in  trust  for  the  freemen, 
occupiers  of  JM.y  to  be  enjoyed  as  the 
other  land.  There  was  generally  a 
balance  over  and  above  expenses,  from 
the  head-money,  which  was  carried  to 
the  next  year.  The  corporation  re- 
ceived no  profit  in  their  corporate  ca- 
pacity, except  as  above.  Neither  they 
nor  the  freemen  had  ever  been  rated 
for  the  land  or  right  of  pasture. 

Held,  that  the  corporation  were  rate- 
able to  the  poor  for  the  land  vested  in 
them  under  the  act,  but  not  for  the 
land  purchased  out  of  the  surplus. 
Rex.  V.  Yo7'k.  419. 

3.  Gas   works  occupied    by  parish 
commissioners. 

By  a  local  act,  commissioners  were 
authorised  to  provide  lamps,  &c.,  and 


cause  them  to  be  lighted,  for  the  use 
of  a  town,  and  to  levy  rates  on  the 
tenants  and  occupiers  of  houses,  tene- 
ments, &c.,  to  defray  the  expenses : 
By  a  later  local  act,  they  were  author- 
ised, if  they  saw  fit,  to  manufacture 
gas  for  the  purpose,  and,  in  that  case, 
to  let  out  private  lamps,  &c.,  to  indi- 
viduals, and  supply  them  with  gas ;  the 
profits  to  be  applied,  first  to  the  ex- 
penses of  the  gas  apparatus,  and  then 
generally  to  the  purposes  of  that  and 
the  former  act. 

Thecommissioners  manufactured  the 
gas,  and  let  lamps  and  supplied  them 
with  gas,  and  applied  all  the  profits 
arising  therefrom  to  the  purposes  di- 
rected by  the  acts. 

Held,  that  they  were  not  rateable  as 
beneficial  occupiers  of  the  gas-works. 
Rea;.  v.  Beverley  {Commissioners),  645. 

VII.  Right  to  be  rated. 

A  parishioner  has  no  right  of  appeal 
against  a  poor-rate,  on  the  ground  that 
he  is  not  rated,  no  particular  grievance 
being  shewn,  and  it  appearing  that  no 
rate  is  laid  on  similar  property  in  the 
parish.    Rex  v.  George,  305. 

VIII.  Appeal  against  poor-rate.  Ante, 

IX.  Laying  of  rate,  when  compelled. 
When  not  for  payment  of  a  loan  to 

guardians.    Ante,  III.  1. 

X.  Settlement  by  parentage. 

On  the  marriage  of  a  widow,  having 
children  under  the  age  of  sixteen,  such 
children  do  not  acquire  the  settlement 
of  the  second  husband,  by  stat.  4  &  5 
W.  4.  c.  76.  s.  57.  RexY.  Walthamstow, 
501. 

XI.  Settlement  by  hiring  and  service. 

1.  Service  completed  since  the  new 
statute. 

Pauper  served  for  a  year  continu- 
ously under  two  successive  contracts, 
the  first  a  hiring  for  less  than  a  year, 
the  second  a  yearly  hiring.  After  she 
had  so  served  for  a  year,  and  before 
the  term  of  the  yearly  hiring  had  ex- 
pired, the  poor-law  amendment  act, 
4  &  5      4.  c.  76.,  passed. 

Held,  that  no  settlement  was  gained, 
under  ss.  64,  65.  Rex  v.  Rettendon, 
296. 

12.  Service 
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2.  Service  under  a  hiring  for  a  year, 
during  which  stat.  4  &  5  W,4.c,  76. 
passed,  cannot  be  united  with  a  pre- 
vious service,  for  the  purpose  of  con- 
ferring a  settlement ;  thougli  a  year 
of  service  was  completed  before  the 
passing  of  the  act.  Eeginav.  St.  John 
ihe  Evangelist,  500.  n. 

5.  Restriction  of  respondent  to  that 
stated  in  the  pauper's  examination. 
Po5/,  XVIII.  1. 

4.  Statement  of,  in  grounds  of  ap- 
peal.   Po5^,  XVII.  1. 

XII.  Settlement  by  apprenticeship. 
.  1.  Assignment  of  parish  apprentice. 

The  assignment  of  a  parish  appren- 
tice, under  stat.  52  G.  5.  c.  57.  s.  7.,  re- 
cited that  the  apprentice,  Elizabeth 
Matthews,  was  bound  to  Thomas  Mel- 
kuish,  and  that  Thomas  Melhuish  as- 
signed Elizabeth  Matthews  to  M.  P., 
and  that  M.  P.  did,  by  the  contract  of 
assignment,  agree  to  accept  "  the  said 
Elizabeth  MelhuisK^  as  an  apprentice, 
&c.  Held  (on  a  case  stated  by  the  quar- 
ter sessions),  that  the  Court  would  in- 
tend "  the  said  Elizabeth  MelhuisW  to 
mesin  Elizabeth  Matthews ;  and  that  the 
assignment  was  good  for  the  purpose 
of  settlement. 

The  provisions  in  stat.  56  G.  5. 
c.  159.  s.  2.,  which  require  that,  on  the 
binding  of  a  parish  apprentice  into  a 
new  parish,  notice  of  the  indenture 
shall  be  given  to  the  ofiicers  of  such 
parish,  do  not  extend  to  an  assignment. 
Rex  V.  Exminster,  598. 

2.  Service  with  second  master. 

An  apprentice  may  gain  a  settlement 
by  serving  a  second  master  with  the 
assent  of  the  first,  although  the  se- 
cond master  never  knew  of  the  ap- 
prenticeship, if  the  service  be  in  other 
respects  a  good  service  under  the  in- 
dentures.   Rex  V.  Sandhurst,  1 50. 

5.  Binding  abroad. 

An  indenture  was  made  in  New- 
foundland between  pauper,  being '  an 
Englishman  and  of  age,  and  C,  a  mer- 
chant of  Newfoundland  (having  also  an 
establishment  in  England),  witnessing 
that  the  pauper  bound  himself  appren- 
tice as  a  sailor  to  C,  with  covenants 
that  pauper  would  serve  C.  as  an  ap- 
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prentice,  and  that  C.  would  take  pauper 
as  an  apprentice,  and  maintain  him 
during  the  term. 

Held,  that  pauper  gained  a  settlement 
in  an  English  parish  by  residence  and 
service  there  under  this  indenture,  and 
that  no  evidence  of  the  law  of  New- 
foundland was  necessary.  Rex  v.  Clos- 
worth,  286. 

XIII.  Settlement  by  renting  a  tenement. 

1.  Nature  of  tenement. 

The  renting  and  occupation  of  a 
granary,  lying  over  another  building, 
and  under  the  same  roof  with  it,  but 
accessible  only  by  a  ladder  from  the 
outside,  and  having  no  communication 
with  the  building  below,  conferred  no 
settlement  under  stat.  59  G.  5.  c.  50. 
Rex  V.  Henley-upon-Thames,  294. 

2.  Occupation  of  whole  subject  of  de- 
mise. 

Under  stats.  6  G.  4.  c.  57.  and  1 W.  4. 
c.  18.  a  settlement  is  not  gained  by 
renting  a  tenement,  unless  the  whole 
subject  matter  of  the  demise  be  occu- 
pied by  the  party  hiring. 

Pauper  hired  two  distinct  cottages, 
at  a  rent  of  14/.  for  the  two,  underlet 
one,  and  occupied  the  other  for  a  year, 
paying  the  rent  for  both.  The  cottage 
which  he  occupied  was  worth  more 
than  10/.  of  the  rent.  Held,  that  he 
gained  no  settlement.  Rex.  v.  Berks- 
well,  282. 

5.  Extent  of  occupation.  Post,  XIV. 
4.  Occupation  as  servant. 

Pauper  was  hired  by  D.  to  take  care 
of  his  stock  on  certain  marshes.  It 
wasagered  that  he  should  have  12^.  a 
week  wages,  and  the  keep  of  a  cow, 
and  he  was  to  occupy  a  house  on  the 
marshes,  rent  free.  The  house  had 
been  hired  by  D.  with  the  marshes, 
and  was  always  appropriated  to  the 
person  who  looked  after  the  stock 
there.  Pauper  was  to  go  into  the  house 
at  Michaelmas,  and  it  was  stipulated, 
at  his  desire,  "  that  he  should  not  be 
obliged  to  leave  the  house  unless  he 
had  7wtice  to  quit  at  Michaelmas."  He 
took  charge  of  the  stock,  entered  on 
the  cottage  in  1817,  and  resided  there 
nine  years,  having  no  other  employ- 
ment than  the  charge  of  Z).'s  stock. 
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The  sessions,  on  appeal  against  an 
order  of  removal,  found  that  the  pau- 
per had  occupied  the  cottage  as  ser- 
vant, not  as  tenant,  and  had  gained 
no  settlement  by  such  occupation ;  and 
they  sent  a  case,  desiring  the  opinion  of 
this  Court,  whether  or  not  they  had  not. 
come  to  a  proper  decision. 

Held,  that,  on  the  above  facts,  the 
finding  of  the  sessions  was  not  neces- 
sarily wrong,  and  therefore  that  it 
ought  not  to  be  disturbed,  llexs.  Snape^ 
278. 

XIV.  Settlement  by  payment  of  rates. 
Effect  of  underletting. 

Since  stat.  I  W,  4.  c.lS.  a  settle- 
ment may  still  be  acquired  by  payment 
of  rates  in  respect  of  a  tenement,  part 
of  which  is  underlet,  if  the  requisites  of 
Stat.  6  GA.  c.  57.  s.  2.  be  fulfilled.  Rex 
V.  Stoke  Damerel,  308. 

XV.  Order  of  removal. 

Defects  apparent  on  the  face.  Post^ 
XVIII.  2. 

XVI.  Appeal  against  order  of  removal. 
To  what  sessions. 

Notice  of  an  order  of  removal  was 
served,  June  8th,  1836;  the  next  ses- 
sions began,  June  28th.  The  practice 
of  the  sessions  required  fourteen  days' 
notice  of  appeal.  No  notice  being  given, 
the  pauper  was  removed,  June  29th. 
Notice  of  appeal  was  served  for  the 
October  sessions. 

Held,  that  an  appeal  lay  to  those 
sessions.  Rex  v.  Justices  af  Corn- 
wall, 894. 

XVII.  Statement  of  ground  of  appeal. 
1.  Certainty  required  in. 

Appellants  against  an  order  of  re- 
moval stated,  as  their  grounds  of  appeal, 
that  the  pauper,  subsequently  to  the 
settlement  alleged  to  have  been  ob- 
tained by  her  in  the  appellant  parish, 
gained  a  settlement  in  another  parish 
by  hiring  and  service  for  a  year  and  up- 
wards ;  and  also  that  she  gained  a 
settlement  subsequent  to  that  first  men- 
tioned, by  hiring  and  service  for  a  year 
and  upwards,  and  by  having  served 
several  years  under  a  general  hiring, 
in  the  respondent  parish.  The  state- 
ment did  not  specify  dates  or  names : 
Held,  an  insufficient  statement,  under 
stat.  4  &c  5W.  4.  C.16.  5.  81. 


The  notice  of  appeal  and  statement 
of  grounds  are  sufficiently  signed,  if  two 
overseers  sign  them,  though  there  is 
also  a  churchwarden,  who  does  not. 
Rex  v.  Justices  of  Derbyshire ,  885. 

2.  Signature  of.  Ante^  1.  Post,  4. 

5.  Service  on  attorney.  Post,  XIX.  1. 

4.  Service  on  one  of  several  officers. 
Under  stat.  4  &  5  W.4.  c.  76.  s.  81., 

notice  of  grounds  of  appeal  is  suffici- 
ently given,  if  served  on  one  of  the 
officers  having  the  management  of  the 
poor  of  the  removing  parish. 

And  such  notice  is  sufficient  if  signed 
by  a  majority  of  such  officers  of  the 
appellant  parish  ;  no  fraud  appearing. 
Rex  V.  Justices  of  Warwickshire,  873. 

5.  Service  of  fresh  statement. 

If  appellants  serve  a  statement  of 
the  grounds  of  appeal,  under  stat.  4  & 
5  W.4.  c.'lG.  5.  81.,  fourteen  days  be- 
fore the  sessions  for  which  notice  of  try- 
ing the  appeal  is  given, and  the  appeal  be 
entered  and  adjourned,  they  may,  four- 
teen days  before  the  sessions  to  which 
the  adjournment  is  made,  serve  another 
statement,  varying  from  the  first,  and 
treat  such  new  statement  as  the  only 
one.  Regina  v.  Justices  of  Derby- 
shire, 612,  n, 

6.  Service  of  fresh  statement.  Post, 
XIX. 

XVIII.  Grounds  excluded  because  not 
specified. 

1.  Hiring  and  service  not  inconsistent 
with  that  stated  in  the  examination. 
The  parish  of  S.,  removing  a  pau- 
per to  M.,  sent  to  M.  his  examin- 
ation, which  stated  that  the  pau- 
per was  hired  by  one  D.  P.  of  T., 
to  serve  him  for  a  year,  from  May- 
day, 1829;  that  pauper  went  into  his 
service  in  the  parish  of  T. ;  that  when 
he  had  been  there  a  fortnight,his master 
said  that  the  servant  of  his  mother, 
Mrs.  P.,  of  M.,  did  not  suit,  and  pro- 
posed to  pauper  to  go  and  live  with 
Mrs.  P.  instead  of  him ;  and  that  pauper 
consented,  went  to  M.,  and  served  the 
remainder  of  his  year  with  Mrs.  P., 
without  any  fresh  agreement. 

M.  appealed,  stating,  by  their  notice 
of  grounds  of  appeal,  that  the  pauper 
did  not  gain  any  settlement  in  M.  by 
reason  of  his  having  been  hired  byD.  P. 
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of  T.  to  serve  him  for  a  year,  and 
having  served  D.  P.  for  a  fortnight  in 
T.,  and  D.  P.'s  mother  for  the  rest  of 
the  year  in  ikf.,  under  the  circum- 
stances stated  in  the  examination;  and 
that  pauper's  contract  of  service  with 
D.  P.  was  dissolved  on  pauper's  leaving 
the  same. 

At  the  sessions,  the  respondents 
opened  as  their  case,  that  the  pauper 
had  been  hired  by  and  served  Z).  P., 
father  of  the  above-mentioned  D.  P., 
and  husband  of  Mrs.  P.,  for  a  year 
ending  at  May-day  1829 ;  that  the  hir- 
ing in  1829  was  by  D.P.  the  younger, 
as  agent  for  his  father,  and  that  the 
pauper  in  fact  served  for  the  whole 
year,  beginning  on  May-day  1829,  un- 
der the  original  hiring  made  on  behalf 
of  jD.  p.,  the  father.  The  sessions  re- 
ceived proof  of  this  case,  and  con- 
firmed the  order,  subject  to  the  opinion 
of  the  Court  of  K.  B.  on  the  admissi- 
bility of  the  evidence. 

Held  that,  by  stat.  4  &  5  W.A.  c.16. 

81.,  the  respondents  were  precluded 
from  going  into  such  evidence.  Order 
of  sessions  quashed.  Rex  w ,  Misterton, 
878. 

2.  Objections  on  the  face  of  the  order. 
Stat.  4  8c  3  W.  4.  c.  76.  s.  81.,  pre- 
cluding appellants  against  an  order  of 
removal  from  entering,  at  sessions,  into 
any  ground  of  appeal  not  specified 
in  the  statement  sent  with  their  notice 
of  appeal,  &c.,  extends  to  objections 
apparent  on  the  face  of  the  order. 

Per  Coleridge  J.,  in  an  order  removing 
parents  and  children,  the  omission  to 
state  the  children's  names  is  not  a  de- 
fect apparent  on  the  face  of  the  order. 
Rex  V.  Wiihernwicky  273. 

3.  For  uncertainty  in  the  statement. 
Ante,  XVII.  1. 

XIX.  Adjournment  of  appeal. 

Semble,  that  the  statement  of  the 
grounds  of  appeal  under  stat.  4  &  5 
W.  4.  c,  76.  s.  81 .  must  be  sent  or  de- 
livered to  the  overseers  themselves  ; 
and  that  service  on  their  attorney  is 
insufficient. 

But,  assuming  that  to  be  so,  the  ses- 
sions, where  such  statement  has  been 
served  on  the  attorney  only,  may,  if 
they  think  fit,  adjourn  the  appeal,  such 
power  being  incident  generally  to  them 


as  a  court,  except  where  taken  away 
by  statute. 

Quaere,  whether,  there  having  been 
time  to  serve  the  statement  regularly 
before  the  sessions  at  which  the  appeal 
is  entered,  and  a  statement  having  been 
served  irregularly  as  above,  the  appel- 
lants can,  upon  the  sessions  adjourning 
the  appeal,  serve  a  fresh  statement. 

If  a  sufficient  notice  of  appeal  be 
served,  but  a  defective  statement  of 
grounds  of  appeal,  the  sessions  are  not 
bound  to  adjourn  the  appeal ;  the  com- 
pulsory clause  in  9  G.  1.  c.  7.  s.  8.  not 
extending  to  the  notice  of  grounds  of 
appeal.    Rex  v.  Kimbolton^  605. 

XX.  Special  case. 

VVhen  the  proper  mode  of  raising  a 
point.    Po*^,  XXII.  1,  2. 

XXI.  Finding  of  sessions. 

Not  reversed  unless  necessarily  wrong 
Ante,  XIII.  4. 

XX  [I.  Mandamus  to  hear  appeal. 

Where  the  sessions  have  granted  a 
case. 

1.  On  appeal  against  an  order  of 
removal,  the  sessions,  without  going 
into  the  appeal,  quashed  the  order, 
subject  to  a  case,  on  a  point  said  to  turn 
upon  the  construction  of  stat.  4&  5  W.  4. 
c.  76.  The  case  not  being  brought  up, 
this  Court  refused  to  hear  the  point 
discussed  on  an  application  by  the  re- 
spondents for  a  mandamus  to  enter 
continuances  and  hear  the  appeal. 
Rex  V.  Justices  of  Suffolk,  109. 

2.  An  appeal  against  an  order  of  re- 
moval coming  on  for  trial,  the  sessions, 
on  an  alleged  defect  in  the  notice  of 
appeal  (that  the  notice  had  been  served 
on  one  only  of  several  parish  officers), 
dismissed  the  appeal  unheard,  confirm- 
ed the  order,  and  (at  the  instance  of 
the  appellants)  granted  a  case.  The 
appellants,  without  bringing  up  the 
case,  moved  for  a  mandamus  to  the 

■  justices  to  enter  continuances  and  hear 
the  appeal.  Writ  refused.  Rex  v. 
Justices  of  Northamptonshire.  Ill  n. 

XXIII.  Filiation. 

Notice  of  application.  Ante,  II.  {a)  2. 
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POOR  LAW  COMMISSIONERS. 
Poory  I. 

POOR  RATE. 
Poor,  v.,  VI.,  VII.,  VIII. 

PORT. 

Harbour, 

POSSESSION. 

I.  And  property.    Baron  and  Feme,  I. 

II.  By  relation  to  act  of  bankruptcy. 
Bankrupty  II. 

III.  Plea  denying  plaintiff's  posssession 
of  goods,  how  supported.  Bankrupt, 
II.    Evidence,  IV.  3. 

IV.  Reduction  into.  Baron  and  Feme,!. 

V.  Essential  to  confer  a  title  on  tenant 
at  will  by  the  operation  of  the  statute 
of  limitations,  5  &  c.  27.  s.  7. 
Limitations  J II.  1 . 

/ 

POST  DIEM. 
Bankrupt,  I. 

POWER. 

I.  Of  Poor  Law  Commissioners.  Poor, 

II.  Of  auditors  under  vestry  act.  Audi- 
tor, I. 

IIL  To  distrain.  Landlord  and  Tenant, 
I.  1. 

IV.  Want  of,  effect  on  construction  of 
agreement.  Landlord  and  Tenant,  I.  1. 

V.  Of  distress  and  entry,  usual.  Land- 
lord and  Tenant,  II. 


PRACTICE. 
I.  How  proved.    Evidence,  ^W.  \. 


PRAYER  OF  JUDGMENT. 

II.  Of  other  courts. 

1.  Insolvent  Debtors' Court.  Evidence, 
XIV.  1. 

III.  On  affidavit  of  debt.    Prisoner,  III. 
Affidavit,  III,  5. 

IV.  Privilege  from  arrest.  Arrest,  I. 

V.  As  to  prisoners. 

1.  Liberty  of  the  rules.   Prisoner,!.  1. 

2.  Declaring  against.   Prisoner,  III. 

VI.  Proceedings  between  declaration  and 
trial. 

1.  On  plea  in  abatement.  Abatement, 

2.  Security  for  costs.    Costs,  II. 

5.  Particulars  of  demand.  Pai-ticular, 
IV. 

4.  Notice  to  admit  documents.  Do- 
cuments, I. 

5.  Notice  of  trial.    Notice,  IV. 

VIL  Trial. 

1.  When  points  ought  to  be  made. 
Notice,  IV.  2. 

VIII.  Judgment. 

1.  On  a  writ  of  right.    Judgment,  II. 

IX.  On  taxation  of  costs. 

1 .  Against  bail.  Bail,\l. 

2.  As  to  setting  off  costs.    Costs,  II. 

X.  On  reversal  of  outlawry  by  consent. 
Interest,  II.  1. 

XI.  On  mandamus. 

Auditor,  I.     Treasurer,  I. 

XII.  On  writ  of  contumace  capiendo* 
Contumace  Capiendo,  I.  II. 

XIII.  On  motion  for  quo  warranto  in- 
formation.   Quo  Warranto,  VI.  2. 

PRAYER  OF  JUDGMENT. 

When  not  required  in  plea.  Landlord 
and  Tenant,  I.  2. 

PRE- 


PRELIMINARIES. 
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PRELIMINARIES. 

I.  Presumed  to  have  been  complied  with. 
Mandamus y  I.  1. 

II.  When  too  late  to  allege  non-compli- 
ance.   MandamiiSy  I.  1 . 


PRESCRIPTION. 

For  exclusive  right  of  pasturing  sheep, 
how  construed  as  against  the  lord. 

Tenant  of  B.  prescribed  to  have  for 
himself  and  his  tenants,  &c.,  occupiers 
of  the  farm  of  B.,  the  sole  and  exclu- 
sive right  of  pasture  and  feeding  of 
sheep  and  lambs  on  i.,  as  to  the  said 
farm  of  5.  belonging  and  appertaining: 
Held,  that  this  did  not  entitle  him  to 
take  in  the  sheep  and  lambs  of  other 
persons  to  pasture  on  L.,  for  that,  by 
the  terms  of  the  grant,  some  interest  in 
the  pasture  was  reserved  to  the  lord,  and 
the  above  practice  was  prejudicial  to 
such  interest.    Jones  v.  Richard.  530. 


PRESENCE. 

Of  parties  at  the  time  of  a  copy  being 
made  when  necessary  to  make  the  copy 
evidence.    Evidence,  Xlll.  1. 


PRESENT  DEMISE. 
Landlord  and  Tenanty  1.  1. 

PRESENTMENT. 

Of  bill  of  exchange.  Bills  of  Exchange, 
III. 

PRESTON. 
Railway.    Compensation^  II.  4. 

PRESUMPTION. 

I.  When  there  is  none  as  to  facts  not 
alleged.    Baron  and  Feme,  I. 

II.  Not  of  facts  necessary  to  establish  a 
grievance.    Replevin,  I. 

III.  Omnia  rite  esse  acta.  Mandamus, 
L  1. 


IV.  Not  that  sheriff  before  replevying 
gave  notice  to  lord  of  liberty  with 
cognisance  of  replevins.    Replevin,  I. 

V.  That  preliminaries  are  complied  with. 
Mandamus^  I.  1. 

VI.  Usage  according  to  charter.  Inha- 
bitant, I.  1.  Tolls. 

VII.  Instrument  from  usage.  Highway, 
I. 

VIII.  Of  licence  to  inclose  waste,  from 
acquiescence  of  lord.    Manor,  I. 

IX.  Of  exemption  from  county  rate. 
County,  I.  1. 

X.  After  verdict,  as  to  points  not  put  to 
the  jury.    Notice^  IV.  2. 

XI.  Of  error  from  consent  to  reversal  of 
outlawry.    Interest,  II.  1. 


PRIMA  FACIE  CASE. 

Incumbent  on  relator  to  make  out*  Quo 
W arrantOj  V.  3. 


PRINCE,  FOREIGN. 
Costs,  II. 

PRINCIPAL  AND  AGENT. 
Agent. 

PRIOR  INCUMBRANCE. 
Landlord  and  Tenant^  II. 

PRISONER. 

Libert}'  of  the  rules. 

1.  When  grantable  by  the  marshal 

and  when  by  the  Court. 

The  marshal  has  no  power  to  grant 
the  rules  to  a  party  in  contempt,  ex- 
cept where  the  contempt  is  merely  in 
not  paying  money.  Application  for 
the  indulgence  must  be  made  to  the 
Court. 

Quaere,  whether,  except  as  above, 
the  marshal  can  grant  a  day  rule  to  a 


party  in  contempt  ^ 
5  Y 


Where 
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Where  a  party  was  in  the  custody 
of  the  marshal  in  a  suit  in  this  Court, 
charged  also  for  a  contempt  in  not 
putting  in  an  answer  to  a  bill  in  equity 
in  the  Court  of  Exchequer,  this  Court, 
upon  affidavit  of  ill-health,  directed 
the  marshal  to  allow  him  the  rules  till 
a  stated  time,  when  he  would  have  an 
opportunity  of  applying  to  the  Court 
of  Exchequer.    In  re  Gojnpertz,  556. 

2.  When  the  prisoner  is  alsocharged  for 
contempt  in  another  court.  Ante,  1. 

II.  Discharge. 

1.  When  on    motion.  Contumace 
Capiendo,  I.  2. 

2.  For  irregularity,  time  of  applica- 
tion for.  Post,  III. 

III.  Proceedings  against. 
Service  of  declaration. 

A  declaration  against  a  defendant  in 
the  custody  of  the  marshal  must  be 
served  on  the  prisoner  in  person,  or 
on  the  keeper  of  the  prison;  and,  in 
default  of  this,  the  service  and  all  sub- 
sequent proceedings  will  be  set  aside 
for  irregularity. 

And  this^  though  the  defendant  has 
employed  an  attorney  in  an  applica- 
tion to  be  discharged  out  of  custod}', 
and  the  declaration  was  served  on  such 
attorney.  ^ 

An  affidavit  to  hold  to  bail,  in  an 
action  of  S.  against  N.,  was  as  follows. 
H.,  manager  of  the  Y.  bank,  maketh 
oath  "  and  saith  that  JV.  is  justly  and 
truly  indebted  to  S.,  as  one  of  the 
registered  public  officers  of  the  Y. 
bank,in  the  sum  of  50/.,  for  money  lent 
by  this  deponent,  as  such  manager  as 
aforesaid,  to  the  said  N.  at  his  request." 
Held,  to  be  irregular,  under  stat. 
7  G.  4.  c.  46.  s.  9.,  but  not  a  nullity. 

And,  therefore,  the  defendant  having 
obtained  a  rule  in  this  Court  to  be 
discharged  out  of  custody  upon  ano- 
ther ground,  which  rule  was  discharged, 
the  Court  refused,  on  an  application 
in  a  subsequent  term,  to  discharge  the 
defendant  out  of  custody  for  such 
defect  in  the  affidavit,  he  not  swearing 
(though  he  urged  in  argument)  that 
his  attention  had  not  been  drawn  to 
the  irregularity  at  or  before  the  time 
of  the  previous  application.  Spencer 
V.  Newton,  630.  n. 


PROPERTY. 
IV.  For  contempt.    Ante,  I.  I. 

PRIVILEGE. 
From  arrest.  Arrest,  I. 

PROCEEDING. 

What  is  a,  under  Insolvent  Debtors'  Act, 
7  G.  4.  c.  57.  s.  76.  Evidence,  XII. 
2. 

PROCESS. 

Regular,  irregular  execution  of.  Attor- 
ney.  III. 

PROFITS, 
Incidental  to  office.    Statute,  XLV.  5. 

PROMISE. 

I.  Implied  not  raised  where  an  express 
promise  is  I'elied  on.  Vendor  and  Pur' 
chaser,  IV.  1. 

II.  Entire,  what  cannot  be  applied  to 
part  of  the  consideration.  Vendor  and 
Purchaser,  IV.  1 . 

III.  To  pay  the  debt  of  another.  Statute, 
IX.  1. 

IV.  When  implied  for  or  against  cor- 
poration aggregate.  Corporation,  I.  II. 

PROMISSORY  NOTE. 

Bills  of  Exchange. 

PROMOTIONS. 
Memoranda. 

PROOF. 
Means  of.    Will,  II.  l. 

PROPERTY. 

And  possession.    Baron  and  Feme^  I. 

PROTEST. 


PROTEST. 
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PROTEST, 

Effect  of,  by  a  party  compelled  to  sign  a 
receipt  in  a  special  character.  Execu- 
tor, II. 

PROVISIONAL  ASSIGNMENT. 
Assignment. 

PUBLIC  COMPANY. 

I.  Mandamus  to,  to  summon  a  compen- 
sation jury.    Mandamus,  I.  1. 

II.  Assumpsit  by  and  against.  Corpo- 
ration, I.  II, 

PUBLIC  DOCUMENTS. 

I.  Deposit  of.    Treasurer,  I. 

II.  Inspection  of.  Inspection,!,  1. 

III.  Do  not  cease  to  be  so  because  they 
contain  private  discharges.  Treasurer, 

PUBLICATION. 

Of  an  invention,  what  sufficient  as  against 
subsequent  patentee.  Patent,  I. 

QUALIFICATION. 

I.  Loss  of  by  town  councillor.  Manda- 
mus, II.  1. 

II.  Want  of,  in  officer  de  facto.  Quo 
Warranto,  VI.  3. 

QUARTER  SESSIONS. 
Sessions. 

QUASHING. 
I.  Return  to  mandamus.   Treasurer,  I. 


II.  Writ   de   contumace.  Coniumace 
Capiendo,  II. 

III.  Indictment,  on  account  of  the  num- 
ber of  grand  jurors.    Grand  Jury,  I. 


QUO  WARRANTO. 

I.  When  it  lies. 

Against  a  town  councillor.  Tost,  VI.  2. 

II.  When  the  proper  remedy  rather  than 
mandamus.   Mandamus,  II.  1. 

III.  When  it  does  not  lie. 

Not  for  the  office  of  guardian  of  the 
poor, under  4&5  W.4.  c.  76.  Poor, 
II.  (c)  2. 

IV.  Relator. 

1.  What  he  must  shew.  Post,  V.  5. 

2.  Who  may  be.   Post,  VL  2. 

3.  Effect  of  joining  persons  not  quali- 
fied.  Post,  VL  2. 

4.  His  motives  when  taken  into  con- 
sideration. Post,  VI.  2. 

V.  Evidence. 

1.  What  affidavits  may  be  used.  Post^ 
VL  2. 

2.  Explanatory  of  charter,  when  re- 
quired. Post,  3. 

3.  Must  make  out  a  clear  prima  facie 
case. 

The  word  "  inhabitants  '*  in  a  char- 
ter has  not  in  itself  any  definite  legal 
meaning,  but  must  be  explained,in  each 
case,  extrinsically,  as  by  evidence  of 
usage,  or  by  reference  to  the  context 
and  objects  of  the  charter. 

Where,  by  charter,  a  justice  of  peace 
was  to  be  elected  by  the  "tenants  and 
inhabitants  "  of  a  manor,  and,  on  mo- 
tion for  a  quo  warranto  information 
against  a  party  elected  to  that  office, 
the  unsuccessful  candidate  complained 
that  the  votes  of  '*  inhabitants,"  "  not 
actual  householders,"  had  been  re- 
jected, alleging  that  a  sufficient  num- 
ber of  such  votes  had  been  tendered 
on  his  side  to  give  him  a  majority : 

Held,  that  the  motion  was  not  sus- 
tained, inasmuch  as  the  relator  did  not 
shew  what  class  of  persons  was,  in  this 
5  Y  4  case. 
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case,  comprehended  under  the  words 
"inhabitants,  not  householders,"  and 
that  votes  were  tendered,  from  that 
class,  sufficient  to  carry  his  election. 
Rex  V.  Mashiter,  153. 

VI.  When  granted  or  withheld. 

1.  Discretionary  with  the  Court.  Post, 
2. 

2.  By  what  considerations  the  Court 
will  be  influenced. 

On  motion  for  a  quo  warranto  in- 
formation against  a  town  councillor, 
founded  on  a  defect  in  the  burgess  roll, 
it  is  not  a  valid  objection  to  the  rela- 
tor that  he  is  not  a  burgess ;  his  interest 
is  sufficient  if  he  be  subject  to  the 
government  of  the  councillors  as  an 
inhabitant. 

If  the  motion  be  made  on  the  affi- 
davits of  three  persons,  two  of  whom 
are  not  quahfied  to  be  relators,  the  in- 
formation may  nevertheless  be  granted 
if  the  third  party  be  unobjectionable 
as  a  relator,  though  his  affidavit  alone 
does  not  shew  sufficient  ground  for  the 
information. 

Leave  to  file  a  quo  warranto  infor- 
jnation  against  an  individual  corpora- 
tor, at  the  instance  of  a  private  person, 
will  not  be  refused  merely  because  the 
proceeding  may  or  will  have  the  effect 
of  dissolving  the  corporation. 

Sembie,  that,  in  a  borough  divided 
into  wards,  under  stat.  5  Sl  6  W.  4. 
c.  76.,  the  assessors  to  revise  the  bur- 
gess lists  with  the  mayor  must  be  the 
assessors  chosen  for  the  mayor's  ward 
under  sect.  45,  not  assessors  of  the 
borough  chosen  under  sect.  ^1. 

It  is  discretionary  in  the  Court  to 
grant  or  withold  a  quo  warranto  infor- 
mation, even  where  a  good  objection 
to  the  title  is  shewn.  And,  therefore, 
in  a  case  where  the  assessors  were  ob- 
jected to,  as  having  be6n  assessors  of 
the  borough  and  not  for  the  mayor's 
ward,  and  no  satisfactory  answer  was 
given,  the  Court  refused  a  rule  for  an 
information,  on  the  grounds  that  no 
fraud  was  imputed,  that  no  mischief 
appeared  to  have  been  done,  that  the 
prosecution,  if  successful,  would  pro- 
I  bably  dissolve  the  corporation,  and  that 
the  prosecutors  appeared  to  have  that 
intention.   Rex  \.  Parr i/,S\0. 


5.  For  office  which  was  determined, 
refused. 

A  party  who  had  been  appointed  to, 
and  was  discharging,  the  office  of  town 
clerk  of  a  borough,  when  the  Munici- 
pal Corporation  Act,  5  &  6  PF.  4.  c.76. 
passed,  was  afterwards  removed  by  the 
town  council,  and  claimed  compensa- 
tion under  sect.  66.  A  motion  was 
then  made,  at  the  instance  of  the  cor- 
poration, for  a  quo  warranto  informa- 
tion against  him,  for  exercising  the 
office,  on  the  alleged  grounds  that  he 
was  not  a  burgess  at  the  time,  was  not 
sworn  in,  and  did  not  make  the  decla- 
ration required  by  stat.  9  G^.  4.  c.  17. 

Held  that,  under  the  above  circum- 
stances, an  information  ought  not  to 
be  granted  for  the  purpose  of  trying 
the  title  to  an  office  which  was  deter- 
mined.    In  re  Harris^  475. 

QUORUM. 
Clause.    Contumace  Capiendo^  I.  1. 

RAILWAY. 
Act.    Compensation^  II.  4. 

RATE. 

Boroughrate.   County-rate.  Poor.  Pay- 
ment  of  Rates. 

RATEABILITY. 
Poor,  VI. 

RATE-^PAYER. 

I.  Restriction  of  the  word  "inhabitant" 
to.   Inhabitant,  I. 

II.  Whether  he  has  a  right  to  inspect 
county  accounts.   Inspection^  I.  1. 

RATIONS  TENtlRiE. 
Highway,  I. 

REAL  ACTION. 
Judgment,  IL 

RECEtPT. 


RECEIPT. 


RENTS.  1051 


RECEIPT. 

Effect  in  evidence  for  a  third  party  of  the 
^  special  character  in  which  it  is  signed. 
Executor^  II. 

RECITAL. 

In  a  will,  that  the  estate  devised  is 
charged  with  a  gross  sum,  effect  of  in 
evidence.    Manor y  I. 

RECORD. 

I.  What  errors  do  not  arise  on  the.  Res- 
traint^ I.  1. 

II.  How  affected  by  a  Nol.  Pros,  as 
to  one  of  several  counts.  ^  Pleading, 
XXV.  1. 

III.  When  the  Court  will  not  look  to 
the  whole.  Vendor  and  Purchaser, 
IV.  1. 

IV.  Amendment  of  Nisi  Prius  record  by 
inserting  the  date  of  the  original  writ. 
Amendment^  II. 

V.  Of  finding  by  compensation  jury,  effect 
of.    Mandamus,  1.1. 

REDEMPTION. 

Rights  of  assignees  of  bankrupt  mortga- 
gor*    Bankrupt,  I. 


REDUCTION  INTO  POSSESSION. 
Baron  and  Feme,  I. 


REGULARITY. 

Of  proceedings  when  presumed.  Man- 
damus, 1. 1. 


REFERENCE* 
Arbitration. 

RELATION. 

L  To  teste  of  mandamus.  Treasurei*,  I. 
II.  To  act  of  bankruptcy.  Bankrupt,  II. 


RELATOR. 
Quo  Warranto,  IV. 


REMEDY. 

I.  By  mandamus.    Treasurer,  I.  Man- 
damus, I.  1. 

II.  Of  curate,  under  51  G.  5.  c.  99.,  for 
his  stipend.    Jurisdiction,  I. 

III.  Loss  of,  not  a  ground  for  setting 
aside  plea  in  abatement.   Abatement^  I. 

IV.  On  simple  contract,  for  and  against 
corporation  aggregate.  Corporation, 


REMOVAL. 

I.  Of  children  of  wife's  first  marriage. 
Poor,  X. 

II.  Order  of,  defects  in.  Poor,  XVIII.  2. 


RENT. 

I.  What  not  distrainable  for.  Landlord 
and  Tenant,  I.  1. 

II.  Effect  of  paying  after  end  of  term. 
Covenant,  I.  1 . 

III.  To  whom  payable  after  notice  of 
of  title  paramount  to  that  of  lessor. 
Landlord  and  Tenant,  III.  2» 

IV.  Debt  for.  Landlord  and  Tenant,  \\\. 
2. 

RENT  CHARGE. 

Rights  of  grantee  under  usual  power  of 
entry.    Landlord  and  Tenant,  II. 

RENTING  A  TENEMENT. 
Settlement  by.    Poor,  XIII. 


RENTS. 

Trust  to  pay,  effect  of  in  a  will.  Devise^ 
III.  1. 

REPAIR. 
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RESTRAINT,  I.  l. 


REPAIR. 

Of  highway,  liability  to  ratione  tenurse. 
Highway y  I. 

REPLEVIN. 

I.  By  sheriff  in  liberty  with  cognisance 
of  replevins. 

To  a  declaration,  in  case,  for  dis- 
traing  plaintiff's  cattle  on  a  farm  for 
rent,  due  to  D.  for  the  farm,  selling 
them  after  a  replevin  was  granted  by 
the  sheriff,  and  paying  the  proceeds  to 
Z).,  it  is  a  good  plea  that,  from  time 
immemorial,  the  farm  has  been  parcel 
of  the  manor  of  i^.,  and  F.  parcel  of 
the  honor  and  lordship  of  (7.,  of  which 
M.  is  the  lord ;  and  that,  from  time 
immemorial,  E.^  and  all  whose  estate 
&c.  have  had  cognisance  of  pleas  and 
plaints  in  replevin,  in  the  courts  of  the 
manors  to  be  hoiden  from  three  weeks 
to  three  weeks,  by  plaints  to  be  there 
instituted,  and  have  replevied  and 
granted  deliverance  of  cattle,  &c.,  as 
the  sheriff  might  in  his  county  be- 
fore the  statute  of  Marlehridge^ 
and  that  no  sheriff,  &c.,  might  enter 
the  honor  except  in  default  of  the 
bailiffs ;  that  such  court  baron  of  the 
lord  of  the  manor  of  I<\  had  been  from 
time  immemorial  hoiden  from  three 
weeks  to  three  weeks;  that  made 
no  default  in  replevying  or  granting  de- 
liverance of  the  cattle;  that  the  sheriff^ 
before  he  replevied,  did  not  require  E. 
to  replevy  or  grant  deliverance;  and 
that  none  but  the  sheriff  replevied  or 
granted  deliverance. 

Although  the  plea  does  not  allege 
that  the  cattle  were  impounded  within 
the  franchise. 

Under  the  statute  of  Marlebridge, 
52  H.  3.  c.  21.,  the  declaration  ought 
to  have  alleged  notice  to  the  lord  of 
the  franchise,  or  his  officer,  and  default 
made  by  the  lord  or  officer  in  deliver- 
ing the  cattle.  And  senible  that  the 
default  should  be  an  actual  one,  and 
not  merely  the  delay  arising  from  the 
ordinary  course  of  proceeding  in  the 
lord's  court.  Mounsey  v.  Dawson^  752. 

II.  Sale  after.    Ante,  I. 


REPLICATION. 

Nullity  need  not  be  replied.  Malicious 
Arrest,  I.  1. 


REPRESENTATIONS. 
Verbal,  varying  a  written  invoice.  Agent, 


REPUTATION. 

Evidence  of  boundaries,when.  Boundary. 

RESIDENCE. 

I.  When  included  in  notion  of  inhabit- 
ancy.  Inhabitant,  I. 

II.  Of  party,  how  shewn  by  his  descrip- 
tion in  a  writ.   Contumace  Capiendo, 

III.  Under  apprenticeship.  Poor,  XII.  3. 

IV.  Abroad,  when  a  ground  for  requiring 
security  for  costs.   Costs,  II. 


RESPONSIBILITY. 

Criminal  JResponsibility, 


RESTORATION. 
Of  town  councillor.    Mandamus^  II.  1. 


RESTRAINED  CONSTRUCTION. 

Construction.    Restraint,  III. 

RESTRAINT. 

L  Of  Trade. 

1,  Of  druggist,  what  not  unreason- 
able in  respect  of  its  duration. 

Declaration,  in  assumpsit,  that,  be- 
fore and  at  the  time  of  the  promise, 
plaintiff  was  a  druggist,  and  had  taken 
defendant  into  his  service  as  assistant, 
at  an  annual  salary,  on  condition 
(among  other  things)  that  defendant 
should  enter  into  and  perform  the 
agreement  after-mentioned ;  that  de- 
fendant. 


RESTRAINT,  h  l.— 5, 


RETROSPECTIVE.  io33 


fendant,  in  consideration  of  the  premi- 
ses, and  in  performance  of  the  condi- 
tion, by  an  agreement,  reciting  as  above, 
agreed  with  plaint'ff  that,  if  defendant 
should  at  any  time  thereafter  exercise 
the  trade  or  business  of  a  chemist  and 
druggist  in  the  town  of  T.,  or  within 
three  miles  thereof,  defendant  should 
pay  plaintiff  500L  as  liquidated  dama- 
ges. Allegation  of  mutual  promises  to 
perform  the  agreement  ^  and  that  de- 
fendant  exercised  the  trade  within  T. 
Breach,  non-payment  of  500/.  Verdict 
for  plaintiff^  or  non  assumpsit. 

Held,  by  the  Court  of  Exchequer 
Chamber  (on  error  from  the  Court  of 
K.  B.,  in  which  judgment  had  been 
arrested), 

1.  That  there  was  a  legal  considera- 
tion for  the  contract. 

2.  That  the  Court  could  not  enter 
into  the  question,  whether  the  consi- 
deration was  equal  in  value  to  the  re- 
straint agreed  to  by  the  defendant. 

3.  That  the  restraint  was  not  shewn 
to  be  unreasonable  or  oppressive  by 
the  circumstance  that  its  duration  was 
not  limited  to  the  life  of  the  j)laintiff, 
or  to  the  time  during  which  he  should, 
carry  on  the  business. 

Judgment  for  the  plaintiff.  Hitch' 
cock  v.  CoAer,  438. 

2.  As  to*  the  equality  of  considera- 
tion.   Ante,  1. 

5.  As    common    carrier,  what  not 
undue. 

ikf.  executed  a  deed  reciting  that 
he  had  entered  into  treaty  with  A,  for 
the  disposal  of  the  business  of  a  car- 
rier, from  London  to  certain  places 
in  Norfolk  and  Suffolk,  and  from  those 
places  to  London,  which  M.  carried  on 
and  intended  relinquishing  to  A. :  that 
it  was  thereupon  stipulated  that  M., 
his  heirs  executors,  and  administrators, 
should  not  at  any  time  thereafter,  ex- 
ercise the  trade  of  a  common  carrier, 
from  &c.  to  &c.,  (as  above),  and  that 
A.  should  pay  -M.  a  certain  sum  for  the 
good-wilK  After  reciting  further  the 
actual  resignation  of  the  business  by 
itf.,  and  payment  of  the  sum  stipulated, 
M.,  in  consideration  of  such  payment, 
covenanted  to  J!.,  his  executors,  ad- 
ministrators, and  assigns,  that  M,,  his 
heirs,   executors,   and  administrators, 


should  not  take  in  or  convey  any  goods 
or  articles  whatever,  from  London  to 
the  other  places  above  mentioned,  or 
from  them  to  London,  which  places 
were  formerly  connected  with  the  said 
carryingconcern,and  for  the  relinquish- 
ment of  the  carriage  to  which  M.  had 
received  the  above  consideration. 

J.'s  executors  brought  covenant  on 
the  deed,  and  alleged  as  a  breach  that 
M.  had  taken  in  and  conveyed  divers 
goods  and  articles  from  London  to 
other  places  above  mentioned,  which 
were  before  the  making  of  the  deed 
connected,  &c.,  and  from  those  places 
to  London,  contrary  to  the  tenor  of  the 
deed  and  of  his  covenant  therein.  Held 
(on  objection  taken  to  the  declaration 
upon  demurrer  to  the  plea), 

1.  That  the  breach  was  assigned 
with  sufficient  particularity,  though  it 
did  not  allege  that  M.  conveyed  the 
goods  as  a  common  carrier. 

2.  That  where  a  party  has  agreed 
to  forego  a  business  for  a  consideration, 
the  court  cannot  enter  into  the  reason- 
ableness of  the  restraint  as  compared 
with  the  consideration  :  And,  there- 
fore, that  although  the  restriction  here 
was  unlimited  as  to  time,  the  covenant 
could  not  be  pronounced  void  as  opera- 
ting in  undue  restraint  of  trade.  Archer 
V.  Marsh,  959. 

4.  Breach  when  sufficiently  assigned. 
Aiite^  3. 

II.  Of  covenant. 

To  covenantor's  own  acts.  Covenant, 
I.  1. 

III.  Of  construction. 

1.  Of  general  words  in  a  writ,  by 
previous  recital.    Auditor,  I. 

2.  Of  general  words    by  particular. 
Tithes,  I. 

5.  Of  the  word     "  inhabitants "  to 
rate-payers.    Inhabitant,  I. 

RETAINER. 
Executor^  II. 

RETROSPECTIVE. 
LimitationSi  II.  1.   Construction,  I.  8. 

RETURN. 
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SAID. 


RETURN. 

I.  To  mandamus. 

1.  Practice  on  arguing.     Auditor,  I. 
Treasurer,  I. 

2.  When  not  quashed  on  Motion. 
Treasurer,  I. 

3.  Costs  of  motion  to  quash.  Trea- 
surery  I. 

II.  Of  goods  not  approved  by  Corpora- 
tion aggregate.    Corporation^  I. 


REVISION. 
Of  burgess  h'st.    Quo  Warranto,  VI.  2. 

REVOCATION. 

I.  Of  licence,  by  entry.  Manor,  L 

II.  Of  will,  by  burning.    Will,  II.  1. 

RIGHT. 

I.  Reasonable  supposition  of.  Notice^ 
IV.  1. 

II.  Of  inspection  of  county  accounts. 
Inspection,  I.  1. 

III.  Of  inspection  of  parish  accounts. 
Auditor,  I. 

IV.  To  be  included  in  poor-rate.  Poor, 
VII. 

V.  To  notice  of  action.    Notice,  IV. 

VI.  To  begin.    Auditor,  I. 

VII.  Writ  of.    Judgment,  II. 

VIII.  How  affected,  by  alteration  of  law 
pendente  lite.  Bills  of  Exchange,  I.  2. 

IX.  How  to  be  alleged  in  case  for  ob- 
struction.   Pleading,  VI. 

RISK. 
Insurance,  IIL  h  IV. 


RULE. 

I.  Importance  of  case  not  a  ground  for 
exception.    Attorney,  III. 

II.  Practice. 

1.  Drawing  up.    Arbitration,  I. 

2.  For  second  Mandamus,  practice 
on.    Mandamus,!.  I. 

5.  Costs  on.    Treasurer,  I. 

RULES  OF  COURT  (GENERAL). 

I.  Copy  of,  how  proved.  Evidence,  XIV. 
1. 

II.  Hil.  4  W.  4.  for  confining  Plaintiff 
to  one  count,  &c.,  does  not  alter  the 
practice  as  to  a  Judge's  order  for  par- 
ticular of  escape.    Particular,  IV. 

in.  Hil  4  W.  4.  20.  Admission  of 
documents.    Documents,  I. 

IV.  Hil  2  W.  4.  I.  5.  Addition  of  de- 
ponent.   Affidavit,  III.  3. 

V.  Hil  4  W.  4.  9.  Commencement  of 
plea.    Landlord  and  Tenant,  I.  2. 

VI.  As  to  notice  of  trial.    Notice,  V. 


RULES  (LIBERTY  OF  THE). 
Prisoner,  L  1. 


SAID. 

Effect  of  the  word,  in  curing  a  misnomer 
in  the  body  of  a  deed.    Poor,  XH.  1. 


ST.  ANDREW'S  HOLBORN. 
Local  Act.    Poor,  I.  {b)  2. 

ST;  GEORGE  THE  MARTYR, 
HOLBORN. 

Poor,  I.  {b)  2. 

ST.  PANCRAS. 
Auditor,!.    Poor.  l.  {a)  I. 

SALE. 


SALE. 


SEISURE. 
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SALE. 

I.  Broker  when  responsible  as  vendor. 
Agent,  L 

IL  Evidence  from  which  jury  may  infer 
authority  to  sell.    Evidence,  IV.  5, 

IIL  Of  goods  replevied  without  juris- 
diction.   Replevin^  L 

IV.  By  agent  after  bankruptcy  of  prin- 
cipal.   BanJcrupt^  II. 


SAVINGS  BANK. 

I.  Settlement  of  disputes  with  depo- 
sitors. 

If  a  depositor  in  a  savings  bank 
calls  upon  the  trustees  for  his  deposit, 
which  is  not  paid,  in  consequence  of 
an  embezzlement  committed  by  the 
clerk,  and,  on  the  same  account,  none 
of  the  other  deposits  are  forthcoming, 
such  single  depositor  may,  under  stat. 
9  G.  4.  c.  92.  s.  45.  call  upon  the  trus- 
tees of  the  bank  to  appoint  an  arbi- 
trator on  their  part  for  the  purpose  of 
adjudicating  on  the  dispute  touching 
such  depositor's  claim. 

And  the  Court  will  issue  a  man- 
damus to  the  trustees,  if  they  refuse. 

Quaere,  whether,  on  such  arbitration, 
the  trustees  would  be  exempted  from 
personal  liability,  by  stat.  9  G.  4.  c.  92. 
s.  9.,  in  a  case  where  the  default  took 
place  before  the  statute.  Or  gene- 
rally. Rex  v.  Mildenhall  Savings  Banh, 
952. 

II.  Liability  of  trustees.    AntCy  I. 


SATISFACTION. 

By  payment  of  a  smaller  sum,  plea  when 
cured  by  verdict.    Pleading,  XXV.  1. 

SCANDAL. 

In  affidavits  for  a  mandamus,  effect  of. 
Treasurer^  I. 

SCARBOROUGH. 
Harbour.   Nuisance,  I. 


SCHEDULE. 

I.  Insolvent's,  how  proved.  Evidence, 
XII.  2. 

II.  To  statute,  effect  of  in  proof.  Sta- 
tute, XLV.  9. 


SCIENTER. 

I.  Of  second  master,  not  necessary  to 
complete  settlement  by  apprenticeship. 
Poor,  XII.  2. 

II.  Of  purchaser,  that  a  broker  sells  as 
agent,  when  immaterial.    Agent,  I. 

III.  Of  attorney  delivering  regular  pro- 
cess to  a  bailiff,  that  the  latter  executes 
it  irregularly.    Attorney,  III. 

IV.  That  parties  could  not  create  a  lease, 
effect  on  agreement.  Landlord  and 
Tenanty  I.  1. 


SECOND  MANDAMUS. 
Mandamus, 


SECONDARY  EVIDENCE. 

Evidence. 


SECRECY. 
Of  grand  juror.    Grand  Jury,  I. 


SECURITY. 

I.  For  costs,  when  required  from  foreign 
prince.    Costs,  II. 

II.  Arising  out  of  illegal  transactions. 
Bills  of  Exchange,  I.  1,  2. 


SEISURE. 

Irregular  under  regular  process,  remedy 
for.    Attorney,  111. 


SELECT  VESTRY. 
Vestry, 

SEPARATE 
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SHERIFF. 


SEPARATE  AND  DISTINCT. 
Building,  what.    Poor,  XIII.  1. 

SEPARATE  PARISH. 
Parish. 

SERVANT. 
Occupation  as.    Poor,  XIII.  4. 

SERVICE. 

I.  Of  notice  of  grounds  of  appeal.  Poor, 
XVII.  4,  5. 

II.  Of  declaration  against  prisoner.  Pri- 
sonery  III. 

III.  Under  indentures.  Poor,  XII.  2,  3. 

SESSIONS. 

I.  Power  of  adjournment.    Poor,  XIX. 

II.  Effect  of  their  granting  a  case.  Poor, 
XXII. 

III.  Finding  by,  not  disturbed  when  not 
necessarily  wrong.    Poor,  XIII.  1. 

IV.  Inquiry  for  compensation  at.  Mmi- 
darnus,  I.  1. 

V.  To  what,  appeal  against  order  of  re- 
moval lies.    Poor,  XVI. 


SET  OFF. 

Of  costs,  where  the  attorney  is  substan- 
tially the  party.    Costs,  it. 

SETTING  ASIDE. 

I.  Declaration  and  proceedings  for  irre- 
gularity.   Prisoner,  III. 

II.  Award.    Arbitration,  I. 

III.  Plea  in  abatement  to  save  statute  of 
limitations.    Abatement,  I. 

SETTLEMENT. 
Poor, 


SEWERS. 

Commissioners  of,  situation  in  which  they 
stand.    Pocock  v.  O'Shaiinessz/,  808  n. 


SHARE  AND  SHARE  ALIKE. 
Effect  of,  in  a  devise  of  freehold.  Devise 

n. 

SHERIFF. 

I.  What,  writ  is  to  be  directed  to.  Con- 
tumace  Capiendo,  I. 

II.  What  he  must  do  before  replevying 
in  a  liberty  with  cognisance  of  re- 
plevins.   Replevin^  I. 

III.  Suspension  of  his  liability  in  execu- 
tion of  process  by  Plaintiff  appointing 
a  special  bailiff. 

F.,  commencing  an  action  against 
D.,  wrote  to  the  sheriff,  "  F,  v.  D.,  I 
enclose  you  a  writ  herein,  and  shall 
feel  obliged  by  your  granting  a  warrant 
thereon,  directed  to  M.  and  B.  I 
shall  write  to  B.  in  a  day  or  two.'* 
The  warrant  was  accordingly  made 
out,  and  was  afterwards  delivered  to 
B. :  Held,  sufficient;  evidence  that  B. 
was  employed  by  the  plaintiff'  as  a 
special  bailiff. 

After  the  above  letter  was  written, 
and  the  warrant  was  made  out,  but 
before  B,  had  executed  it  (or,  as  far  as 
appeared,  taken  any  step  for  that  pur- 
pose), M.y  the  other  bailiff,  arrested 
the  defendant  at  the  suit  of  another 
party,  and  discharged  him,  taking  a 
bail-bond  in  that  suit:  Held,  that  the 
agent  y  of  M.  and  B.,  as  special  bailiffs 
for  F.,  was  not  determined  by  this 
arrest,  and  consequently  that  the 
sheriff  was  not  liable  to  F.  for  an 
escape.    Ford  v.  Leche,  699. 

IV.  Record  and  verdict  how  brought  up 
after  trial  before.  Wright  v.  Acres^ 
126. n. 


SHEWING  CAUSE. 
Mandamus,  I.  1 . 

SICKNESS. 


SICKNESS. 
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SICKNESS. 

I.  Whether  it  enlarges  the  time  of  a 
party's  privilege  from  arrest.  Arrest  I. 

II.  When  a  sufficient  ground  for  allow- 
ing prisoner  the  rules.    Prisoner,!.  1. 

SIGNATURE. 

I.  Of  certificate  of  proof  of  documents. 
Documents^  I. 

II.  Of  notice  in  bastardy.  Poor,  II. 
(a)  2. 

III.  Of  notice  of  grounds  of  appeal. 
Poor.  XVII.  1,  4. 

IV.  By  majority.  Poor,  II.  («)  2. 
XVII.  1,  4. 

SIGNIFICAVIT. 

Of  judges  delegate.  Contumace  Capi- 
endo, I. 

SMALLER  SUM. 

Plea  of  payment  in  satisfaction  of  a 
larger,  when  cured  after  verdict.  Plead- 
ings XXV.  1. 

SOLICITOR. 

Attorney. 

SOVEREIGN. 

Foreign,  security  for  costs  when  required 
from.    Costs,  II. 

SPECIFICATION. 

I.  Of  property  to  be  taken,  in  local  act. 
Mandamus  I.J. 

II.  Of  patent.    Patent,  I. 

SPIRITUAL  COURT. 

Contumace  Capiendo. 

STATUTE. 
First  :  Generally. 


I.  Effect  of  alteration  pendente  lite. 
Bills  of  Exchange,  I.  2. 

II.  Construction.    Construction,  1. 

III.  Effect  in  evidence  of  descriptive 
expressions.  Poor,  I.  {b)  2.  Post, 
XLV.  9. 

Secondly  :  Decisions  on  public  and 
general  statutes. 

IV.  52  H.3.c.2\.  {Marlebridge)  Re- 
plevin in  liberties.    Replevin,  1. 

V.  52  H.  8.  c.  oO.  (Jeofails.)  State- 
ment of  right  in  declaration.  Plead- 
ing, VI. 

VI.  18  Eliz.  c.  14.  (Jeofails.)  State- 
ment of  right  in  declaration.  Plead- 
ing, VI. 

VII.  27  El.  c.  5.  (Demurrers.)  State- 
ment of  right  in  declaration.  Plead- 
ing, VI. 

VIIL  13  &  14  Car.  2.  c.  12.  (Poor.) 
Sec.  21.  Division  of  parishes.  Poor,  I. 
{b),  2. 

IX.  29  Car.  2  c.  3.  (Frauds.) 

1.  S°c.  4.    Promise  to  pay  the  debt  of 
another.  , 

Declaration  stated  that  B.  had  sued 
defendant  in  equity,  and  had  retained 
plaintiff"  as  his  attorney,  and  that  costs, 
viz.  30/.,  had  become  due  to  plaintifi' 
as  such  attorney  for  his  costs  in  the 
suit;  and  that  plaintiff'  and  defendant 
had  agreed,  with  the  consent  of  B., 
that  the  suit  should  be  discontinued, 
and  defendant  pay  plaintiff  the  costs 
which  were  due.  It  then  stated  that, 
in  consideration  of  the  premises,  and 
that  B.  had  consented  to  discontinue, 
and  plaintiff  to  accept  his  costs  from 
defendant,  the  latter  promised  plaintiff 
to  pay  him  such  costs,  but  did  not. 
Plea,  that  the  promise  was  an  under- 
taking to  pay  the  debt  of  another,  and 
was  not  in  writing.    On  demurrer. 

Held  that  such  promise  was  a  pro- 
mise to  pay  the  debt  of  another,  within 
the  Statute  of  Frauds,  29  Car.  2.  c.  5. 
s.  4.    Tomlinson  v.  Gell,  564. 

2.  Sec. 


1038      STATUTE,  IX.— XIV. 

2.  Sec.  6.  Revocation  of  will  of  free- 
hold.   Will,  11.  1. 

5,  Sec.  17.  Sale  of  goods.  Vendor 
and  Purchaser,  IV.  1 . 

X.  9  Ann.  €.14.  (Gaming.) 

Sec.  1.  What  securities  void.  Bilk 
of  Exchange,  I.  2. 

XI.  10  Ann.  c.  11.  (Church-building.) 
Sees.  8,  22.  Division  of  Parishes. 
Poor,  l.b.2. 

XII.  9G.1.C.7.  (Poor.) 

Sec.  8.  Adjournment  of  appeal.  Poor, 
XIX. 

XIII.  2  G.  2.  c.  25.  Attorneys.  Attor- 
net/,  I. 

XIV.  12  G.  2.  c.  15.  (Attorneys.) 
Sec.  7.    Penalties.    Attorney,  I. 

XV.  12  G.  2.  c.  29.  (County  rates.) 
Sees.  7,  8.  Deposit  vi^ith  clerk  of  peace. 
Inspection,  I.  1.    Treasurer,  I. 

XVI.  24  G.  2.  c.  44.  (Justices.) 

Sec.  1 .  Notice  of  action.  Notice,  IV.  2. 

XVII.  6  G.  5.  c.  25.  (Regulation  of 
apprentices  and  others.) 

Sec.  4.  Summary  jurisdiction.  Mas- 
ter and  Servant,  11. 

XVIII.  22  G.  5.C.85.  (Poor.) 

Sec.  20.  Mode  of  paying  off  loans. 
Poor,  III.  I. 

XIX.  52  G.  5.  c.  57.  (Parish  appren- 
tices.) 

Sec.  7.    Assignment.    Poor,  XII.  1. 

XX.  42  G.  5.  c.  74.  (Debts  for  build- 
ing poorhouses.)  Mode  of  paying  off. 
Poor,  III.  1 . 

XXI.  43  G.  3.  c.  110.  (Debts  for 
building  poorhouses.) 

Sec.  2.  Time  of  paying  off.  Poor,  III.  1. 

XXII.  55  G.  5.  c.  102.  (Insolvent 
Debtors.)   Evidence,  ^\\.  1. 

XXIII.  55G.5.C.127.  (Ecclesiastical 
courts.)  Writ  de  contumace.  Con- 
tumace  Capiendo,  I. 

XXIV.  1.  55  G.  5.  c.  51.  (County 
rates.) 

1.  Sec.  1.  Separate  jurisdiction. 
County,  I.  1. 

2.  Sec.  18.  Publication  of  abstract. 
Inspection  I.  1 . 


STATUTE,  XXV.— XXXIX. 

XXV.  55  G.  5.  c.  102.  (Insolvent 
debtors.)  Assignee's  remedy  against 
lessee.    Landlord  and  Tenant,  III.  2. 

XXVI.  56  G.  5.  c.  139.  (Parish  appren- 
tices.) 

Sec.  2.     Notice  to  parish  officers. 
Poor,  XII.  1. 

XXVII.  57  G.  5.  c.  99.  (Nonresi- 
denee.) 

Sec.  74.    Ouster    of  common  law 
jurisdiction.    Jurisdiction,  I.  1. 

XXVIII.  58  G.  3.  c.  93.  (Usurious 
securities.)  Relief  of  innocent  in- 
dorsee.  jSills  of  Exchange,!.  1. 

XXIX.  59  G.  3.  c.  50.  (Renting  a 
tenement.)    Poor,  XIJI.  1. 

XXX.  1  G^.  4.  c.  1 1 9.  (Insolvent  debtors.) 
Evidence,  XII.  1. 

XXXI.  4  G.  4.  c.  64.  (Gaols.) 
Sec.  4,  12,  13,  NeAvgate.  Newgate. 

XXXII.  1.  6  G.  4.  c.  16.  (Bankrupts.) 

1.  Sec.  70.  Mortgage,  redemption  by 
assignees.    Banla-upt,  1. 

2.  Sees.  81,  82.   Protection  of  pur- 
chasers.   Bankrupt,  II. 

XXXIII.  6  G.  4.  c.  57.  (Renting  a  tene- 
ment.)   Poor,  XIII,  2.  XIV.  1. 

XXXIV.  7  G.  4.  c.  46.  (Partnership  as 
bankers.) 

Plea  of  illegality.    Pleading,  X. 

XXXV.  7G.  4.  c.  57.  (Insolvent  debtors.) 
Sec.  76.   Evidence.    Evidence,  XII. 

1,  2. 

XXXVI.  7  &8  G.4.  c.50.  (Malicious 
trespass.) 

Sec.  24.  Supposition  of  right. 
Sec.  41.  Notice  of  action.  Notice, 
IV.  1. 

XXXVII.  9  G.  4.  c.  17.  (Repealing  Test 
Acts.) 

Sec.  2.  Subscribing  declaration.  Quo 
Warranto,  VI.  3. 

XXXVIII.  9  G.4.  c.  92.  (Savings  banks.) 
Sec.  9.    Liability  of  trustees. 

Sec.  45.  Arbitration.    Savings  Bank, 
I. 

XXXIX.  1  W.  4.  c.  18.  (Renting  a  tene- 
ment.)   Poor,  XIII.  1.  XIV. 

^  XL. 


STATUTE,  XL.~XLV.  2. 

XL.  1  8)C2  W.  4.  c.  60.  (Vestries.) 

1.  Parish  which  had  adopted.  Poor, 
I.  (a)  1. 

2.  Sec.  34,  55.  Production  of  ac- 
counts to  auditors.    Auditor,  I. 

XLI.  3  &  4  W.4.C.  98.  (Bank  of  En- 
gland.) 

1.  Plea  of  illegality  of  partnership. 
Pleading,  X. 

2.  Sec.  7.  Exemption  of  bills  at  three 
months  from  usury  laws.  Bills  of 
Exchange,  I.  1. 

XLir.  5  &  4  W.  4.  C.21.  (Limitation 
of  actions  relating  to  real  property.) 
Sects.  2.  7.  15.  34.  Accruer  of  title 
to  tenant  at  will.  Limitations.,  11.  1. 

XLIIL  4&:  5  W.  4.  c.  76.  (Poor  Law 
Amendment  Act.) 

1.  Sec.  23^  Order  to  build  work- 
house.   Poor,  1.  (c)  1. 

2.  Sec.  26.  Formation  of  unions. 
Poor,  1.  (b)  2. 

0.  Sec.  52.   Unions.   Poor,  L  {b)  2. 

4.  Sec.  58.  Quo  warranto  does  not  lie 
for  the  office  of  guardian.  Poor,  IL 
{c)  2. 

5.  Sec.  39.  Administration  by  guard- 
ians.   Poor,  I.  {a)  l.{b)  1. 

6.  Sec.  57.  Settlement  of  wife's  chil- 
dren by  former  marriage.   Poor,  X. 

7.  Sects.  64,  65.  Settlement  by  hir- 
ing and  service.    Poor,  XL  1,  2. 

8.  Sec.  73.  Signature  of  notice  in 
bastardy.    Poor,  II.  (a)  2. 

9.  Sec.  81.  Pauper's  examination. 
Poor,  XVIlLl. 

10.  Sec.  81.  Grounds  of  appeal.  Poor, 
XVIL  1.  4.  XIX. 

XLIV.  3  &  6  W.  4.  c.  41.  (Securities 
arising  out  of  illegal  transactions.) 

Sec.  1.  Whether  retrospective.  Bills 
of  Exchange,  I.  1,  2. 

XLV.  5  &  6  W.  4.  c.  76.  (Municipal 
corporations.) 

1.  Sects.  37,  43.  Assessors.  Revi- 
sion.   Quo  Warranto,  VL  2. 

2.  Sec.  52.  Vacation  of  office.  Ma7i- 
damiis,  II.  1. 

VoL.'VL 
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3.  Sects.  60,   65.      Jurisdiction  of 
county  justices. 

Under  ss.  60  and  65  of  stat.  5  &  6 
W.  4.  c.  76.,  county  magistrates  may 
determine  complaints  against  corporate 
officers  refusing  to  deliver  up  papers, 
though  such  officers  reside  within  the 
precincts  of  the  corporation,  and  the 
corporation  have  magistrates.  In  re 
Justices  of  Gateshead.    550.  n, 

4.  Sec.    66.     Compensation.  Quo 
Warranto,  VL  3. 

5.  Sec.  66.    Compensation  for  place 
of  clerk  to  the  justices. 

Before  and  until  the  corporation 
Act  (5  &  6  W.  4.  c,  76)  T.  was  common 
clerk,  prothonotary,  and  clerk  of  the 
peace  of  the  borough  of  B.  during 
good  behaviour:  and  acted  as  clerk  to 
the  justices  of  the  borough,  as  by 
usage  the  common  clerk  had  always 
done,  either,  as  T.  alleged,  incident- 
ally to  the  office  of  common  clerk,  or, 
as  was  alleged  in  answer,  by  appoint- 
ment of  the  justices ;  the  office  of 
clerk  to  the  justices  not  being  men- 
tioned in  the  charters  or  muniments. 
After  the  act  passed  he  was  appointed 
town  clerk ;  and  afterwards,  upon  a 
separate  commission  of  the  peace  being 
granted  to  the  borough,  another  person 
was  appointed  clerk  to  the  justices,  by 
the  justices  under  that  commission. 

Held,  that  T.  was  entitled  to  com- 
pensation under  sect.  66,  for  the  loss 
of  the  emolument  derived  from  the 
place  of  clerk  to  the  justices. 

Although,  after  the  appointment  of 
the  new  clerk  to  the  justices,  a  court 
of  quarter  sessions  was  granted  to  the 
borough,  and  T.  was  appointed  clerk 
of  the  peace. 

Semble,  that,  if  the  Lords  Commis- 
sioners of  the  Treasury  order  compen- 
sation to  a  party  not  holding  an  office 
which  falls  within  sec.  66,  this  Court 
will  not  enforce  the  order  by  mandamus 
to  the  corporation. 

But  they  will  grant  such  mandamus 
where  the  Lords  Commissioners  have 
ordered  compensation  to  a  party  hold- 
ing such  an  office.  Rex  v.  Mayor, 
S^c,  of  Bridge  water.,  359. 

6.  Sec.  66.  Compensation, 

Power  of  Lords  of  Treasury.  Ant'e..,  5. 

5  Z  7.  Sec. 
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7.  Sec.  66.  Compensation. 
Mandamus  to  enforce.    Ant^y  5. 

8.  Sec.  92.    Appeal  against  borough- 
rate.  Boroughrate. 

9.  Schedule. 

Not  conclusive  as  to  the  boroughs 
mentioned  being  municipal  corpora- 
tions. 

The  fact  that  G.  is  mentioned  as  a 
"  Borough,"  in  schedule  A.  of  stat. 
B  ScQW.  4:.  c.  76.,  and  that,in  the  same 
schedule,  "  The  boroughholders  and 
freemen  of  the  borough  of  G."  are 
mentioned  in  connection  with  it,  as  the 
"  corporate  body,"  is  not  conclusive 
of  the  place  having  been  a  borough, 
or  the  boroughholders  and  freemen  a 
municipal  corporation,  before  the 
statute.  And,  on  evidence  to  the  con- 
trary, the  Court  refused  to  issue  a 
mandamus,  calling  on  the  stewards, 
&c.,  of  such  boroughholders  and  free- 
men to  deliver  up  monies  and  docu- 
ments to  the  corporation  established 
in  G.  under  the  statute.  Rex  v.  Greene, 
548. 

Thirdly  :  Local  acts. 

XL VI.  Beverley  gas  works.  Poor^  VL  5. 

XLVII.  Birrtiingharti  gas  and  poor.  Poor, 

XLVIII.  Heworth  inclosure.    Poor,  VI. 

XLIX.  Great  Marlow  church.  Tithes, 
I. 

L.  Nottingham     waterworks.  Man- 
damus y  I.  1. 

LI.  Old    Artillery  Ground,    poor,  &c. 
Poor,  I.  {b).  1. 

LII.  St.  Andrews,  Holborn,  poor.  Poor, 
I.  Kb)  2. 

LIII.  St,  Pancras  church.    Auditor,  I.  . 

LIV.  St.  Pancras  select  vestry.  Poor, 
I.  {a)  1. 

LV.  Wigan  and  Preston  railway.  Com- 
pensation, II.  4. 

STATUTE  OF  FRAUDS. 
Statute,  IX. 


STATUTES  OF  LIMITATIONS. 

Limitations,  Statutes  of. 

STIPEND. 

Curate's  remedy  for,  under  non-residence 
act.    Jurisdiction^  I. 


STRANGER. 

I.  Interest  in,  when  not  presumed.  Man- 
damus^ I.  1. 

II.  When  plaintiff  claiming  through  a 
tenancy  at  will,  converted  into  a  fee 
by  uninterrupted  possession,  cannot 
recover  even  against.  Limitations^  II.  1 . 

SUBMISSION. 

Arbitration. 

SUCH. 

Whether  the  word  may  be  supplied  in 
the  construction  of  a  statute.  Bill  of 
Exchange,  1.  1. 

SUIT. 

Action. 

SUPPRESSION. 
In  affidavits  for  a  mandamus.  Treasurer, 


SURCHARGE. 

Of  common,  how  to  be  replied.  Com^ 
7non,  I. 

SURVEYOR. 

Charges  for,  when  not  allowed  in  costs. 
Compensation,  II.  4. 

SURVIVORSHIP. 

As  between  baron  and  feme.  Baron 
and  Feme,  I. 

SUSPEN* 


SUSPENSION. 


TIME,  I—V. 
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SUSPENSION. 

I.  Of  term  by  entry  of  prior  incum- 
brancer.   Landlord  and  Tenant,  II. 

II.  Of  sheriff's  duty  to  arrest  on  a  capias, 
by  plaintiff's  own  act.    Sheriff,  III. 

SUSPICION. 

Of  felony,  distinction  between  reason- 
able and  bona  fide.    Notice,  IV.  2. 

TAXATION. 

Costs. 

TENANT. 
Landlord  and  Tenant. 

TENANT  AT  WILL. 

Did  not  acquire  a  title  under  z  & 
4  W.  4.  c.  27.  s.  7.,  if  he  had  quitted 
possession  before  the  act  passed.  Li- 
mitations, II.  1. 

TENANT  FOR  LIFE. 
Compensation  to.    Mandamus,  I.  1. 

TENDER. 

L  Of  money. 

By  assignees  of  bankrupt   to  mort- 
gagee.   Bankrupt,  I. 

II.  Of  votes. 

Under  charter.    Quo  Warranto,  V.  5. 

TENEMENT. 
\.  When  it  includes  tithes.    Tithes,  I. 
II.  Settlement  by  renting.  Poor,  XIII. 

TERM. 

I.  Covenant  for  continuance.  Covenant,, 
I.  1. 

II.  Determination  of  by  death  of  cestui 
que  vie.    Covenant,  I.  I . 


III.  Determination  of  by  assignee  of 
insolvent  lessor.  Landlord  and  Tenant, 
III.  2. 

IV.  Effect  of  attornment  by  termor  to  a 
prior  incumbrancer  with  a  limited  in- 
terest.   Landlord  and  Tenant,  II. 

V.  Suspension  of,  by  entry  of  prior  in- 
cumbrancer. Landlord  and  Tenant,  II. 


TERMS. 

I.  Not  accepted,  when  no  waiver  of  an 
objection.    Arbitration,  I. 

II.  Imposed  on  reversal  of  outlawry  by 
consent.    Interest^  II.  1. 

TESTATOR. 
Devise.  Will. 

TESTE. 

Of  mandamus,  relation  to.  Treasurer,  I. 


THEREBY. 
Construction  of  in  pleading.  Pleading,\l. 

THIRD  PARTY. 

I.  Interest  in,  when  not  presumed.  Ma7i~ 
damns,  I.  1. 

IJ.  Title  of,  when  it  cannot  be  set  up. 
Vendor  and  Purchaser,  I. 

III.  How  affected  by  notice  of  award. 
Landlord  and  Tenant,  11. 

TIME. 

I.  Of  making  motion  to  set  aside  an 
award.    Arbitration^  I. 

II.  Of  serving  grounds  of  appeal.  Poor, 
XVII.  5.  ^XIX. 

III.  Of  taking  advantage  of  irregularity. 
Prisoner,  III. 

IV.  Of  assent  to  nomination,  under  a 
charter.    Liliabitanf,  I. 

V.  Of  action  commenced,  proved  by  pro- 
ducing the  original.    Amendment,  II. 

5  Z  2  VI.  Non- 


1042        TIME,  VI.— XV. 

VI.  Non-possession  at  the  time  of  the  teste 
of  the  writ,  returned  to  mandamus  to 
deposit  document.    Treasurer,  I. 

VII.  Certificate  that  A.  is  alive  at  the 
time.    I^ife,  tV. 

VIII.  Allowance  for.  Compe7isation,ll.-4, 

IX.  Of  action  commenced,  amendment 
of  N.  P.  record  by  inserting.  Amend- 
merd,  II. 

X.  Of  escape,  judge's  order  for  particular 
may  require.    Particular,  IV, 

XI.  Of  paying  off  loans  to  guardians  of 
poor.    Poor,  III.  1. 

XII.  To  return  goods  not  approved  by 
corporation  aggregate.  Corporation,  I. 

XIII.  Of  appeal  against  order  of  removal. 
Poor,  XVL 

XIV.  Of  forbearance,  whether  material 
on  a  bill  payable  at  or  within  three 
months,  with  usurious  interest.  Bills 
of  Exchange,  I.  1* 

XV.  Certainty  of,  in  statement  of  grounds 
of  appeal.    Poor,  XVII.  1. 

TITHES. 

1.  When  rateable  to  church-rate. 

By  an  act  for  rebuilding  a  parish 
church,  certain  trustees  were  em- 
powered to  borrow  money,  and  for 
payment  thereof  to  make  rates  "  on 
the  full  annual  rent  or  value  of  the 
houses,  warehouses,  shops,  buildings, 
lands,  tenements,  and  hereditaments 
rated  or  rateable  for  the  relief  of  the 
poor  of  the  said  parish  of"  &c.,  "  on 
all  and  every  the  tenants  or  occupiers 
of  the  said  parish."  In  case  of  non- 
payment, the  act  gave  a  power  of  dis- 
tress, under  warrant,  which  any  justice 
of  the  county  was  authorised  and  re- 
quired to  grant,  on  certain  proof. 

Held  that,  under  the  firstmentioned 
clause,  a  lessee  and  occupier  of  tithes 
was  rateable  in  respect  of  them, 
tithes  being  rated  to  the  poor  within 
the  parish. 

And  that  justices  of  the  count}',  who 
had  refused  a  warrant  on  the  ground 
that  tithes  were  not  rateable  under  the 
act,  ought  to  be  compelled  by  man- 


TOLLS. 

damns  to  grant  it.    Rex  v.  Baric er, 

388. 

II.  When  included  under  the  words  "  te- 
nements and  hereditaments."   Ante,  I. 

III.  Mandamus  to  justices  to  issiie  dis»- 
tress  warrant.    Ante,  L 


TITLE. 

I.  By  the  operation  of  3  &  4  W.  4. 
c,  21.  s.  7.  (Tenant  at  Will,)  Jimf- 
tations,  II.  1 . 

II.  When  not  intended  in  pleading  the 
obstruction  of  a  right.    Pleading,  VL 

III.  Of  person  jointly  interested,  cannot 
be  set  up,  when.  Vendor  and  Pur^ 
chaser,  1.  1. 

IV.  What  insufficient  for  lessor  of  plain- 
tiff in  ejectment,  even  against  a  stran* 
ger.    Limitations,  IL  1. 


TITLE  PARAMOUNT. 

I.  Effect  of  entry  under.  Landlord  and 
Tenant,  II. 

II.  Effect  of  notice  not  to  pay  rent  by* 
Landlord  and  Tenant^  III.  2. 

III.  How  pleaded  by  lessee,  to  debt  for 
rent  by  lessor.  Landlord  and  Tenant. 
III.  2, 


TOLLS. 

The  grant  of  a  fair  "  cum  omnibus 
libertatibus  et  liberis  consuetudinibuS 
ad  hujusmodi  feriam  pertinentibus " 
does  not  give  right  to  take  tolls. 

In  an  action  for  tolls  at  a  fair, 
plaintiff  gave  evidence  of  immemorial 
usage*  Defendant,  in  answer,  pro* 
diiced  a  grant  of  the  fair  by  Henri/ 
III.,  with  the  above  words.  The  judge 
told  the  jury  that  "  consuetudines 
generally  meant  tolls,  but  that,  if  the 
context  raised  a  doubt,  the  expression 
might  be  interpreted  by  usage.  It  was 
also  a  question  at  the  trial  whether 
the  charter  was  the  original  grant,  or 
only  a  confirmation,^  of  which  some 
probability  appeared.   A  verdict  being 

given 
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given  for  the  plaintiff,  this  Court 
granted  a  new  trial,  on  the  ground 
that  the  jury,  if  they  believed  the 
charter  to  be  the  original  grant,  would 
have  been  misled  as  to  its  effect  by  the 
above  direction.  The  Earl  of  Egre- 
viont  V.  Sauly  924. 

TOWN-CLERK. 

His  title  to  compensation  under  the  Mu- 
nicipal Reform  Act.  Qim  Warranto, 
VI.  3, 


TOWNSHIP. 

Who  are  overseers  of  the  poor  for. 
Poor,  II.  (a)  2. 

TRADE. 

L  Restraint  of.    Restraint,  1. 

II.  What  does  not  amount  to  exercising. 
Insurance,  IIL  1. 

TRANSFER. 

In  warehouseman's  books,  when  con- 
clusive on  vendor.  Vendor  and  Pur- 
chaser ^  I.  1. 

TRAVELLING  EXPENSES. 
Compensation,  II,  4. 

TRAVERSABLE  ALLEGATION. 

Pleading,  X. 

TRAVERSE. 

I«  Effect  of,  on  points  not  brought  in 
question.  Pleading,  VI. 

IL  Of  "  all,"  where  the  number  is  not 
material.    Common,  I. 

TREASURER. 

I.  For  county,  his  accounts. 

By  Stat.  12  G.  2.  c.  29.  s.  7.  the 
treasurer  of  every  county  is  to  keep 
books  of  entries  of  sums  received  and 


paid  by  him  ;  and  is  also  to  deliver  in 
accounts  to  the  justices  at  every  quarter 
sessions,  with  vouchers ;  and  by  sec. 
8.  the  accounts  and  vouchers,  after 
having  been  passed  by  the  justices,  are 
to  be  deposited  with  the  clerk  of  the 
peace,  who  is  to  keep  them  among  the 
records  of  the  county,  to  be  inspected 
by  the  justices. 

A  treasurer  delivered  in  documents, 
consisting  of  separate  papers,containing 
respectively  the  clerk  of  the  peace's 
account  of  the  county  rate,  and  other 
charges  to  the  treasurer's  debit,  and 
also  the  bills  which  he  had  paid,  and 
the  vouchers.  At  the  same  time  he 
exhibited  his  book  of  entries  of  the 
sums  received  and  paid.  The  justices 
compared  the  book  with  the  docu- 
ments, deposited  the  documents  and 
vouchers  with  the  clerk  of  the  peace, 
signed  the  treasurer's  discharge  (under 
sect.  9.)  in  his  book  of  entries,  and 
returned  it  to  him  so  signed.  Held, 

1.  That  the  book  of  entries  thereby 
became  the  accounts  passed,  and  there- 
fore that  such  book  was  to  be  kept  by 
the  clerk  of  the  peace,  not  by  the 
treasurer  himself. 

2.  That  a  mandamus  lay  to  the 
treasurer  to  deposit  it. 

5.  And  this,  although  it  contained, 
beside  the  discharges  of  the  treasurer, 
those  of  his  father,  who  had  been  trea- 
surer before  him,  and  had  passed  the 
accounts  in  the  same  way. 

4.  And  although  the  affidavits  on 
which  the  rule  was  granted  contained 
(besides  the  above  facts)  charges  of 
dishonesty  against  the  treasurer,  which 
the  opposing  affidavits  alleged  to  be 
false  within  the  knowledge  of  the 
applicants,  and  omitted  facts  excul- 
pating the  treasurer  from  such  charges, 
which  also  the  opposing  affidavits 
alleged  to  be  within  the  knowledge  of 
the  applicants. 

The  mandamus  issued,  reciting  the 
book  to  be  in  the  defendant's  custody, 
power,  and  control ;  and  was  tested 
the  day  on  which  the  rule  for  the  man- 
damus was  made  absolute.  Return, 
that  the  book  was  not  at  the  time  of 
the  teste,  nor  since,  nor  at  the  time  of 
the  return,  in  the  custody,  &c.  The 
Court  refused  to  take  the  return  off 
the  file,  or  quash  it,  on  motion,  upon 

affidavit 
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affidavit  of  the  facts  as  above  stated, 
and  of  the  belief  of  deponents  that  the 
defendant*  s  object  was  to  evade  the 
process  of  the  Court. 

But  the  Court  refused  the  defendant 
the  costs  of  the  last  motion,  though 
moved  with  costs.    Rex  v.  Payn,  392. 

II.  Inspection^  T.  I. 

TREASURY,  LORDS  OF. 
Statute,  XLV.  5. 

TRESPASS. 

I.  Malicious.    Notice,  IV.  1. 

II.  Irregular  seizure  under  regular  pro- 
cess.   Attorney,  III. 

III.  Attorney  when  liable  in,  for  acts  of 
bailiff.    Attorney,  III. 

IV.  Scienter  when  material  in.  Attorney, 
III. 

V.  Notice  of  action.    Notice^  IV. 

VI.  Measure  of  damages  in.  Attorney, 
III. 

TRIAL. 

I.  Notice  of  and  continuance.  Notice,  IV. 

II.  Effect  of  alteration  in  law  before. 

Bills  of  Exchange,  I.  2. 

in.  Omission  to  make  points  at.  No- 
tice, IV.  2. 

TROVER. 

I.  By  baron  and  feme  for  inventory  of 
goods  mortgaged  to  feme  when  sole. 
Baron  and  Feme,  I. 

II.  Against  agent  dealing  with  property 
after  bankruptcy  of  principal.  BanJc- 
rupt,  II. 

III.  Plea  of  licence  by  a  person  jointly 
interested  with  plaintiff.  Vendor  and 
Purchaser,  I.  1 . 

IV.  Defence  not  available  under  the 
general  issue.    Bankrupt,  II. 

V.  Evidence  on  plea  denying  plaintiff's 
possession.  Evidence,  IV.  o.  Bank- 
rupt, II. 


TRUST. 

To  pay  rents,  effect  of  in  a  will.  Devise. 
IILl. 

TRUSTEE. 

I.  Of  real  property. 

1.  When  a  devisee  to  uses  takes  the 
legal  estate.    Devise^  III.  1. 

2.  To  preserve  contingent  remainders^ 
absence  of  in  a  will.    Devise^Wl,  1. 

5.  When  rateable  in  respect  of  cestui 
que  trust's  beneficial  occupation. 
Foor,  VI.  2. 

II.  Parochial,  &c. 

1.  For  government  of  the  poor.  Poor, 
I.  {b)\  2. 

2.  Under  local  act,  when  liable 
account  before  parish  auditors.  Au-^ 
ditor,  I. 

3.  Of  savings  bank.    Savings  Bank. 


UNA  CUM  ASSENSU.. 
Differs  from  pari  passu.    Inhabitant,  I, 


UNDERLETTING. 

Effect  of,  as  to  gaining  a  settlements 
Poor,Xin.2.  XIV. 


UNINTERRUPTED. 
Possession.    Limitations,!!,  1. 


UNION. 

I.  Power  to  form  under  new  poor  law.- 
Poor  I.  (6)  1, 2. 

II.  Consent  of  guardians  of,  where  suffi- 
cient as  against  a  dissentient  parish. 
Poor,  I.  (c). 

III.  What  not  an  already  existing.  Poo?-, 

IV.  "United  parishes."  Effect  of  the 
words  in  a  statutory  description  of  the 
district.    Poor,  I,  {b)  2. 

USAGE, 


USAGE, 
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USAGE. 

I.  In  construction  of  charter.  Inhabit- 
ant, I.  Tolls. 

II.  When  presumed  according  to  charter. 
Inhabitant,  I. 

III.  When  it  does  not  raise  a  presump- 
tion.   Highway,  I.    County,  I.  1. 

USES. 
Devise  to.    Devise,  III.  1. 

USURY. 

Bill  of  Exchange,  I.  1. 

VACANCY. 

In  town  council,  by  loss  of  qualification. 
Mandamus y  II.  1. 

VALUATION. 

Of  parish  under  local  act,  appeal  against. 
Poor,  VI.  1. 

VALUE. 

I.  Of  consideration,  how  inquirable.  Re- 
straint, I.  1. 

IL  Measure  of. 

1.  On  an  irregular  seizure.  Attorney, 
III. 

2.  On  a  horse  warranty.  Warranty, 

5.  In  rating  buildings  and  machinery. 
Poor,  VI.  1, 

VARIANCE. 
In  settlement  cases.    Poor,  XVIII.  1 . 


VENDOR  AND  PURCHASER. 

I.  What  completes  a  sale  of  goods. 

In  troverfor goods,  defendant  pleaded 
that  the  assignees  of  M.,  a  bankrupt, 
were  interested  in  the  goods  as  tenants 
in  <;ommon  with  plaintifl^  and  that  de- 


fendant, by  the  leave  and  licence  of 
the  assignees  converted,  &c.  Repli- 
cation, that  the  assignees  were  not  so 
interested;  and  issue  thereon.  De- 
fendant had  sold  the  goods  to  plaintiff 
as  the  sole  purchaser,  and  had  ordered 
the  warehousemen,  in  whose  hands 
they  were,  to  weigh  them  over,  which 
had  been  done,  and  the  goods  trans- 
ferred into  plaintiff's  name  in  the  ware- 
housemen's books.  Afterwards  the 
assignees  of  M.  gave  notice  of  their 
claim  to  defendant,  and  he  ordered 
the  warehousemen  to  detain  the  goods, 
which  were  still  in  their  hands. 

Held  that,  as  between  the  defendant 
and  plaintiff,  the  sale  and  transfer  were 
conclusive  of  the  latter  being  sole  pro- 
prietor; and,  therefore,  that  the  alleged 
title  of  the  assignees,  supposing  evi- 
dence of  it  to  have  been  receivable 
under  the  special  plea  upon  which 
plaintiff  had  tendered  issue,  would  not 
have  been  an  available  defence.  Xie- 
ran  v.  Sandars,  515. 

II.  Liabilities  of  the  parties. 

1.  Broker  when  responsible  as  vendor. 
Agent,  I. 

2.  Of  vendor,  on  bankruptcy  of  a  per- 
son jointly  interested  with  the  pur- 
chaser.   Ante,  I. 

0.  Protection  of  transactions  after 
bankruptcy  of  vendor.  Bankrupt^ 

III.  Form  of  the  contract. 

As  to  what  it  is  conclusive.  Ante, 
1.,  Agent,  I. 

IV.  Pleading. 

1.  On  specific  contract  after  failure, 
as  to  part. 

Declaration  stated  that  defendant, 
on  July  22d  1854,  was  indebted  to 
plaintiff  in  703/.  for  goods  sold,  and 
that,  in  consideration  thereof,  and  that 
plaintiff  would  buy  wool  of  him,  to  the 
value  of  551/.,  and  would  give  him 
time  for  payment  of  the  705/.  till  Oc- 
tober 25th  1854,  defendant,  on  July 
22d,  promised  to  pay  plaintiff  for  the 
wool  and  for  the  goods  previously  sold, 
by  accepting  a  bill  at  three  months 
from  J"«/j/ 22d,  when  requested;  that 
plaintiff  sold  defendant  the  wool  on  the 
above  terms,  consented  to  give  time, 

&€., 
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&c.,  and  drew  a  bill  for  the  aggregate 
amount  due;  that  he  requested  de- 
fendant to  pay  him  the  said  amount 
by  accepting  such  bill,  but  that  de- 
fendant would  not  pay  the  same  by 
accepting  the  said  bill,  or  otherwise. 
Pleas :  1.  Stating  facts  which  rendered 
the  contract  as  to  the  wool  void  under 
sect.  17.  of  the  Statute  of  Frauds. 
2.  That  plaintiff  sold  the  wool  with  a 
warranty,  which  he  broke,  and  de- 
fendant returned  the  wool.  General 
demurrer. 

Held :  1 ,  That,  the  special  contract 
failing  as  to  the  551/.,  the  whole  failed, 
and  consequently  that  the  pleas  were 
a  complete  answer  to  the  action. 

2.  That  the  Court  not  pass  over  the 
specific  contract  to  pay  by  accepting  a 
bill,  and  give  judgment,  ex  officio,  on 
the  above  record^  that  tSie  plaintiff  was 
entitled  to  recover  the  703/.  Head  v. 
Baldret/j  459. 

2.  Ant^,  I. 

VERDICT. 

I.  Against  evidence,where  damages  under 
20/.    Attorney,  III. 

II.  Presumption  in  support  of.  Man- 
damus, I.  1. 

III.  Effect  of,  as  to  points  not  made  at 
the  trial.    Notice,  IV.  2. 

IV.  Of  compensation  jury  how  enforced. 
Mandamus,  I.  1. 

V.  Entry  by  arbitrator.     Arbitratio7i,  I. 

VI.  Does  not  cure  defects  on  questions 
passed  over  in  the  pleading.  Pleading, 
VI. 

VII.  When  it  cures  plea  of  satisfaction 
by  payment  of  a  smaller  sum.  Plead- 
ing, XXV.  1. 

VESTRY. 

I.  Select.    Poor,  I.  (a)  1. 

II.  Audit  under  vestry  act.    Auditor,  I. 

VICTUALLER. 

Custom  to  erect  booths  at  fairs.  Custom, 
I. 


VOID. 

In  part.    Vendor  and  Purchaser,  \Y .  1. 
VOTES. 

Majority  of  under  charter.  Quo  War- 
ranto, V.  3. 

VOUCHERS. 
Inspection,  1 . 1 . 

WAIVER. 

I.  Of  irregularity  in  affidavit  of  debt, 
what  delay  amounts  to    Prisoner,  III. 

II.  What  not  a.    Arbitration,  I. 

WARD. 

Assessors  of.    Qwo  Warranto,  VI.  2, 

W^AREHOUSEMAN. 
Vendor  and  Purchaser,  I.  1. 

WARRANT. 

I.  For  compensation  jury,  mandamus  to 
issue.    Mandamus,  I.  1. 

II.  Of  attorney,  issuing  execution  on, 
in  breach  of  terms.  Malicious  Arj^est, 
I. 

III.  To  special  bailifP,  how  far  necessary 
to  authorise  his  detention  of  one  ar- 
rested by  him  at  the  suit  of  another 
party.    Sheriff,  III. 

WARRANTY. 

I.  1.  Breach  of,  in  fire  insurance.  '  In- 
surance, IV. 

II.  Pleading. 

1.  Declaration.    Post,  III. 

2.  Breach  of,    pleaded.  Insurance, 
IV. 

III.  Measure  of  damages. 

In 
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In  an  action  for  breach  of  warranty 
of  a  horse,  the  plaintiff  cannot  recover 
as  special  damage  the  loss  of  a  bargain 
for  resale  of  the  horse,  though  the 
contract  of  resale,  at  a  profit,  had 
been  actually  completed  before  the 
unsoundness  was  discovered. 

The  plaintiff  having  bought  at  45/., 
and  resold  at  55l.,  but  having  been 
obliged  to  take  back  the  horse  in  con- 
sequence of  the  unsoundness,  and  ul- 
timately to  sell  him  at  17/.,  Qucere, 
whether  the  measure  of  damages,  in 
an  action  brought  as  above,  be  the 
difference  between  the  price  given  by 
the  plaintiff  and  that  ultimately  ob- 
tained by  him,  or  between  the  last- 
mentioned  price  and  the  actual  value 
of  the  horse  if  he  had  been  sound  at 
the  time  of  the  last  resale :  and,  whe- 
ther the  advance  of  price  on  the  first 
resale  by  the  plaintiff  may  be  left  to 
the  jury  as  a  measure  of  such  value. 

QutEre,  also,  whether  the  plaintiff 
may  recover  in  respect  of  such  advance 
of  price,  as  the  produce  of  his  care 
and  expense  bestowed  upon  the  horse 
between  times  of  the  purchase  and 
of  the  first  resale.  He  cannot 
so  recover  on  a  declaration  alleging 
merely  that  he  bought  the  horse  at 
45/.,  sold  him  at  55/.,  and,  by  rea- 
son of  the  unsoundness,  was  obliged 
to  refund  the  55/.  and  resell  the  horse 
at  17/.,  whereby  he  lost  the  profit 
which  would  have  accrued  to  him  from 
selling  the  horse  if  sound.  Ciare  v. 
Maynardy  519. 

WASTE. 

Ejectment  by  lord  for  inclosure  from. 
Manor,  I. 

WATERWORKS. 
Mandamus y  I.  1, 

WIDOW. 

Effect  of  a  second  marriage  on  the  settle- 
ment of  children  by  her  first.  Poor. 

^VIFE. 

Baron  and  Feme. 

WIGAN. 

Railway.    Compensation.  II.  4. 
Vol.  VI 


WILL. 

I.  Testator. 

Of  illiterate  person.    Devise ,  I.  1 

II.  Revocation. 

1.  What  not  a  sufficient  destruction. 
Under  the  Statute  of  Frauds,  29 

Car.  2.  c.  3.  s.  6.  (see  stat.  11  W.  4. 
and  1  Vict.  c.  26.  sects.  2,  20),  a  will 
of  freehold  is  not  legally  revoked,  if 
the  testator,  intending  to  destroy  it, 
throws  it  on  the  fire,  and  another 
person  snatches  it  off,  a  corner  of  the 
envelope  only  being  burnt ;  and  such 
person  afterwards,  being  urged  by  the 
testator  to  give  up  the  will,  promises 
to  burn  it,  and  pretends  to  have  done 
so. 

The  cancellation  of  a  will,  under 
s.  6  of  the  Statute  of  Frauds,  may  be 
proved  in  any  manner  consistent  with 
the  general  law  of  evidence,  the  statute 
not  introducing  any  new  rule  of  proof. 
The  defacing  of  it,  therefore,  may  be 
shewn  by  proving  the  declaration  of 
any  person  whose  assertion  would  be 
evidence  against  the  party  setting  up 
the  will ;  and  it  is  not  necessary  that 
the  will,  if  produced,  should  bear  visi- 
ble marks  of  having  been  defaced. 
Doe  dem.  Reed,  v.  Harris,  209. 

2.  Evidence  of.    Ante,  1. 

III.  Recitals  in. 

Effect  of,  in  evidence.  Manor,  I. 

IV.  Construction.  Devise,  I.,  II.,  III. 

WOMEN. 
Baron  and  Feme. 

WORKHOUSE. 

I.  Order  of  Poor  Law  Commissioners 
to  build.    Poor,  I.  (c). 

II.  Repayment  of  loan.   Poor,  III. 


WRIT. 

I.  Of  right.    Judnment,  II. 

4  A  n.  Resi- 
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II.  Residence  of  party  how  shewn  in. 
Contumace  Capiendo,  I. 

III.  Shewing  authority  in.  Contumace 
Capiendo,  I  1 . 

IV".  Excess  of  authority  in.    Auditor,  I. 

V.  Direction  of.  Contumace  Capiendo,  1. 

VI.  Quashing.    Contumace  Capiendo,  II. 

VII.  Liability  of  bail  confined  to  causes 
of  action  in.    Bail,  II. 

VIII.  Original,  evidence  of  time  of  ac- 
tion commenced.  Amendment,  II. 

IX.  Original,  amendment  of  N.  P.  re- 
cord fey,    Amendment,  II. 


YORK. 

X.  Capias,  effect  of  delivery  to  sheriff 
Sheriff,  III. 

XI.  Execution  by  special  bailiff.  She- 
riff,m. 

XII.  Suspension  of  execution  by  plain- 
tiff's directions.    Sheriff,  III. 


WRITING. 

Effect  of  verbal  representations  varying 
a  written  invoice    Agent,  I. 


YORK. 

Freemen.    Poor,  VI.  2. 


END  OF  THE  SIXTH  VOLUME. 
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